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a    Eajah    Kakerlapoody  Jagga-  \   .       ,,     , 
\Ai>HA  Jaggaputty  Eaz,  Baliadoor    ^/^/'«"««^ 


Ki  Kajah  Vutsavoy   Jagganadha     „  7    -  * 

Jaggaputty  Eaz,  Baliadoor    -     - )       ^ 

<>i)  appeal  from  the  Sudder  Dcwanwj  Adaivlut  of 
Iladra-i. 

l.IIIS  was  a  cause  arisinji;  out  of   a  transaction  iu     .,,  „  „^, 

,  ,  ,,        .  .  (Ill  &  8th 

■  ic  nature  of  a  mortgage,   under  tlic  following    cu'-    Dec.  1837. 
timstances.  AM^Mhe- 

ing  advertised 

*    Present  :— Members     of    tlio     Judicial     C'oMMi/(ec,—LoT([  ^"ro^'e^ol- 

Urougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanqiiet,  the  Eight  lector,  for  ar- 

Hon.  Tliomas  Erskine,  Chief  Judge  of  the  Court  of  Bankruptcy.         roars  due  to 

Privy  Councillor, — Assessor,  Sir  Edward  Hydo  East,  Bart.  „,^,„j.  yjg  p^g. 

])rictor  applied 
to  a  party  to  bocomo  security  for  the  payiiiont  thereof  by  certain 
instalments  ;  and  thereupon  deposited  a  Sunnud  and  Arsi  in  the 
hands  of  a  third  party,  and  executed  a  Kararnamah  or  agreement, 
by  which  the  transfer  of  the  Muntah  to  the  Guarantee  was  made 
VOL.  II.  B 


2  CASES   IN   THE    FTilXX    COFXCIL 

1837.  Sri  Rajah  Vut$avo>j  Jafjrjanadha  Jarigaputtii  Ras^  the 

SrTeajaii   Kesponclent,  was  the  proprietor,  in   Zeinincliri/  tenui-e, 
Kakerla-    ^j  jjjg  Mootah*  of  Cot  tarn,  in  the  Zilluh  of   Rujah- 

POODY    JAG-  '  ,  •'     ^ 

GANADHA    mundry.     In  the  month  of  Juhf,  1812,   he  was  in 
raz        arrear  to  Government,  Es.  29,308,  for  re^'enue  clue  iu 
Sri  Kaj^h    I'espect  of  the  3Tootah  for  the  Fushj  year  1221  (a.d. 
Votsavoy    1811),  and  he  owed  also  a  sum  of  Es.  2,000  to  one 
Jaogaputty  Goondoo  Sohanadry.     Being  unable  to  discliarge  this 
^*^"        arrear,  and  desii'ous  of  pnjscrving  the  Mootah  fi'oni 
public  sale  (notice  of  which  had  been  advertised  by 
thc  Government),  he  applietl  to  his  Uncle,  Sri  Rajah 
Kalcerlapoodj  Jagyanadha  Jaffgaputty  Raz,  the  Ap- 
pellant, to  give  seciuity  to  the  Collector  for  the  dis- 
charge of  the  arrears,  by  two  instalments,  which  he  cou- 
sentetl  to  do  :  he  imdertook  also  to  pay  the  Es.  2,000 
to    Goondoo   Sohanadry,   whereupon   the    proceedings 
for  the  sale  of  the  Mootah  were  susjx^ndcd,  and  the 
Eespondent  continued  iu  possession. 

On  the  2Sth  Jidy^  1812,  the  Eespondent  executed 
and  delivered  to  the  Appellant  the  folloAnng  Karar- 

*  A  small  District  or  subdivision  of  a  eouutiy. 

absolute,  m  case  of  defeiilt  by  the  proprietor  in  payment  of  the  instal- 
ments. The  party  becoming  seciu-ity  at  the  same  time  executed  a 
counter  ^a)'ar«ama^,  or  deed  of  defeazance,  agreeing  to  give  up  the 
Jlfoota A 'when  satisfied  out  of  the  rents,  &c.,  the  principal  sum,  and 
interest,  which  he  might  advance  on  account  of  the  seciuity.  Default 
having  been  made  lq  pajTuent  of  the  firet  instalment  by  the  proprietor, 
the  Guarantee  obtained  possession  of  the  Sunn  ml  and  Arzi ;  and  upon  a 
further  default  of  the  proprietor,  procui-ed  himself  to  be  registered  as 
Owner,  and  obtained  possession  of  the  MooUih,  insisting,  notwithstand-" 
ing  the  counter  Kararnamah,  that  his  title  was  absolute.  On  a  suit 
brought  by  the  original  proprietor  for  possession  of  the  Mvotah ,  and 
pajTnent  of  the  suriilus,  after  satisfying  the  advances  made  on  account 
of  the  arrears,  it  was  held  by  the  Juilicial  Committee,  affiiining  the 
judgment  of  the  Sudder  Coxirt,  that  the  transaction  was  in  the  nature  of 
a  mortgage,  and  "hat  the  part}'  to-^hoiathe  Karurnamah  was  executed 
was  only  entitled  to  retain  possession  of  the  Mootah  until  he  had  re- 
imbursed himself,  out  of  the  rents  and  profits  the  sums  advanced  by 
him  on  account  of  his  security  :  the  counter  Kararnamah,  though  not 
registei-ed,  being  a  valid  uistnunent,  and  operatiag  as  a  deed  of  defea- 
lanee  to  tho  title  acquii-ed  under  the  fiist  agreement. 


ox  ArrtvAL    FROII    THE   EAST   IXDIES.  d 

liiamah*  : — "  There  being  a  balance  of   Es.   31,308,        1^37. 

due  at  tlie  end  of  Fusly  1221  (1811),  on  my  Zemin-  Sei  Eajah 

duru^  called  Cottam  Scema,  and  an  account  of  Court  pqody^Jag- 
cbarcrcs,  the  C'oUector  of  the   Zillah  of  Rajahmundry     ganadha 
was  about  to  put  the  said  3Iootah  tip  for  sale,  but        Eaz 

you  having  agreed  to  pay  the  said    balance  to  the  gjjj  hajah 

Collector,  I  caused  you  to  give  a  Suimiid  t  to  cause  Vutsavoy 

'  .  Jagqanadha 

the  sum  of  Es.  19,393,  to  be  paid  on  the  30th  August,  Jagv»pxitty 
1812,  and  Es.  9,915,  on  the  30th  September,  1812,  ^^^ 
to  the  Collector,  and  Es..2.000,  to  be  paid  to  Goondoo 
Sohanadri)  ;  and  the  sale  of  the  Moolah  having  been 
55toppcd,  I  do  hereby,  promise  to  pay  the  said  Eupees 
to  the  Collector  and  to  Goondoo  Sobanadry,  according 
tu  the  instalments  aforesaid,  and  to  take  and  deliver 
to  you  tlie  Suunud  aforesaid.  Having  fixed  the  said 
Eupees  as  the  price  of  the  Zemindar y  of  the  Cottam 
3footah,  in  the  event  of  my  not  observing  the  above 
conditions,  and  agreed  that  the  Zemindar//  should 
continue  under  you,  and  given  you  a  Pottah  J  to  that 
effect,  and  written  a  Letter  to  the  name  of  the  Col- 
lector, that  he  may  register  and  give  it  to  you  accord- 
ingly, and  deposited  them  in  the  hands  of  Duntaloori] 
Vljia  Gojnd  lias  ;  you  are  to  pay  the  said  Eupees  to 
the  Collector  and  to  Sobanudrt/,  and  take  the  said 
Pottah  and  Arzi  from  the  said  Vljia  Gopal  Eaz,  and 
cause  it  to  be  registered  by  the  Collector,  and  enjoy 
the  fruits  of  the  said  Zemindarij  from  generation  to 
generation,  for  ever,  after  paying  the  permanent  assess- 
ment thereon  to  the  Collector.  In  the  event  of  my 
being  unable  to  pay  the  whole  of  the  Eupees,  according 
to  the  instalments  herein  inserted,  paying  only  some 
of  the  Eupees,  the  Zemindxry  of   Cottam  Seema  is  to 

*  D(M'd  of  ajjreempnt.  t  Deed  of  assigiimant^ 

]  An  iirstriimcut  in  tlic  natiu'e  of  a  Lease, 


4  CASES   rx   THE    VTvlYY   COUNCIE 

^  1837.  ^     bf,  continued  under  you,  consistently  ■with  the  Aniting 
Sri  Eajah    given  by  me  as  aforesaid,  and  you  are,  therefore,  only 
rooDY^'jAG-  to  return  to  me  the  Eupees  which  may  have  been 
GANADHA    paid  by  me." 

jAGGAPUTXr  .  . 

Eaz  In  conformity  with  the  terms  stated  in  the  above 

Sri  Rajah    agreement,  the  Kespondent  at  the  same  time  executed 
VuTSAvoT    a  permanent  Pottah,  of  the  3footaL  to  the  Appellant, 

Jaoganadha        ^  .        '  .  '  i-l  J 

jAGGAruTXY  and  also  an  Arsi,  or  memorial  addressed  to  the  Col- 
lector,  requesting  that  the  Mootah  might  be  registered 
in  the  name  of  the  Appellant.  The  Pottah  and  Arzi 
were  deposited  in  the  hands  of  Vijia  Gopal  Raz^  to  be 
delivered  by  him  to  the  Appellant,  in  the  event  of 
the  latter  being  called  upon  to  pay  the  sums  men- 
tioned in  the  Kararnamah.,  in  order  that  the  Appellant 
might  then  obtain  the  benefit  intended  to  be  secured 
to  him,  and  enter  into  the  possession  of  the  Mootah. 

On  the  same  day  (viz;,  28th  day  of  July.,  1812) 
the  Appellant  executed  and  delivered  to  the  Eespon- 
dent  a  counter  agreement,  in  the  natiu'e  of  a  deed 
of  defeazance,  by  which  the  conditional  sale  of  the 
Mootah^  as  represented  by  the  first  agreement,  became 
a  mortgage  scciuity,  for  the  repayment  of  whatever 
sums  should  be  paid  by  the  Appellant  on  the  Respon- 
dent's behalf.  ^ 

This  counter  agi-eement  was  as  follows  : — "You  have 
caused  a  Zamin*  to  be  wiitten  by  me,  to  cause  you  to 
pay  to  the  Collector  the  sum  of  Es.  29,308  balance, 
after  deducting  the  payment  due  on  accoimt  of  the 
Company's  Bcriz  f  for  Fusii/  1221  (1811),  on  your 
Zemindary  Mootah  of  Cottam,  and  the  costs  of  Court, 
and  the  sum  of  Es.  2,000  you  are  indebted  to  Goon- 
doo  Sohanadry,  altogether  Es.  31,308.  I  have  taken  a 
Karar  Suiinud  from  you,  that  you  ishoidd,  in  the  event 
''■  Seciu-ity  in  the  nntiu'c  of  a  bail-bond,  f  Grovernmont  assessment. 
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(if  your  iiot  paying  the  said  Eupees,  according  to  tlic        i^ST. 

instalments  stated  in  the  Zamin  Sunnucl  executed  by  Sri  Eaj.vh 

me,  and  of  tlie  Collector  •  pressing  aud  taking  them  poJ^Y^'^j^^J. 

from   mo,    make  crood  the   amount  to  me  from  the     gax.ujua 

3Iootah  of  Cottain^    and  having  caused  a  permanent         Eaz 

Pottah  respecting  the  Mootah  aforesaid,  and  an  Arzi   f.j,j  bajaii 

to  the  name  of  the   Collector  of  this  Zillah.  to  he    Vutsavoy 

'        ^.__     Jagganadha 
■\VTitten  and  deposited  by  you  with  Duutaloonj    Vijia  Jaggaputty 

Gopal  Ruz,  you  are  to  pay  the  said  Eupees  to  the 
Collector  and  Sohanadnj,  upon  the  instalments  stated 
by  me,  and  take  back  the  thix^e  papers  executed  by 
j'ou.  Should  you  not  discharge  the  whole  amount 
according  to  the  instalments,  I  shall  retain  the 
Zemindar ij  of  the  Cottam  Mootah  under  me,  as  a 
mortgage,  imtil  you  pay  the  amoinit,  principal  and 
interest,  of  the  Eupees  which  may  be  paid  by  me  ou 
account  of  the  balance  that  may  remain  due,  after 
the  payment  you  may  make,  and  on  account  of  the 
Eupees  which  you  may  borrow  from  individuals,  to 
enable  you  to  make  the  said  payment,  as  I  have 
agi'ced  to  repay  them,  there  being  no  other  property 
to  pay  them ;  and  after  the  said  amount  of  balance 
is  paid  to  me  by  means  of  the  profits  which  may 
remain,  after  deducting  the  Company's  Beris,  and  the 
necessary  Scbundy*  expenses  of  Thanadar,'\  Peshcar,X 
&c.,  who  may  be  employed  on  account  of  the  manage- 
ment of  the  affau-s  of  the  said  3Iootah,  I  shall,  with- 
out anj'  objection,  deliver  over  to  you  again  yoiu- 
Zciiiiiidarii,  the  Cotkim  Mootah.,  and  the  accounts 
relative  to  tlie  management  conducted  by  me,  and  I 
will  return  you  the  tlu-ee  papers,  -stz.,  the  Sunnud, 
Pottah.,  and  Arzi  Avhich  I  have  obtained  from  j^ou." 
The  first  instalment  of  Es.  19,393,  being  about  to 
*  Military.  f  Police.  \  Agent. 
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1837.       become  due,  tlic  Collector,  on  the  25th.  of  Anr/ml,  1812, 
Sri  Eajaii   sent  a  ^Tittcn  notice   to   the  Appellant,  and  on  th(>. 
rooDY^'jiG-  28th  a  similar  notice  to  the  Eespondcnt,   informing 
GAXADHA    them  that  this  instalment  must  be  paid. 

JaGGAPUTTY  .  1  1         r.    n  ti 

Eaz  The  notice  sent  by  the  Collector  did  not  reach  the 

Sei  eVjah   Respondent  until  the  3rd   of   Sejjtember,    but   ha\ing 
VtjTSAvoY    previously     paid     into     the    Government    Treasury 

JaGGANADHA  „„t.  I.1-  1  im 

Jacgaputxy  Es.  0,818,  m  part  of  the  instalment  due  on  the  31.st, 
^'  he  addressed  a  Letter  on  that  day  to  the  Collector, 
stating,  that  he  had  ah'cady  paid  part  of  the  monej,-, 
and  was  engaged  in  procuring  the  rest,  and  requesting 
to  be  allowed  ten  days  further  time.  On  the  same 
day,  however,  the  Appellant  drew  a  Bill  upon  7'. 
Jagganudha  Royduo^  atfifteenday'ssight, for Es.  10,575, 
the  remainder  of  the  fli'st  instalment,  in  favour  of 
the  Collector.  This  Bill  was  accepted  on  the  lltb 
of  the  same  month,  and  paid  on  the  2Sth  of  Sei)- 
iemhcr,  1812. 

Immediately  upon  this  payment,  the  xippcUant, 
before  any  further  instalment  had  become  due, 
applied  to  Vijia  Gojnd  Ilaz  for  possession  of  the 
Pottah  and  Arzi\  which  were  delivered  over  to  him. 

On  the  28th  day  of  Sepfemhcr,  1812,  the  Collector 
sent  another  notice  in  writing  to  the  Eespondent, 
apprising  him  that  the  second  instalment  of  Es.  9,915, 
would  be  due  on  the  30th  of  that  month,  and  that 
the  money  must  be  paid  within  that  time. 

On  the  30th  Scptciiiber,  and  on  various  subsequent 
days,  the  Eespondent  paid  to  the  Collector,  or  to  the 
(rovernraent  ti'casiu'y,  several  sums  of  money,  amount- 
ing in  the  whole  to  the  sum  of  Es.  8,813.  12a.,  in 
respect  of  the  second  instalment.  Of  this  instalment 
the  Appellant,  on  the  26th  of  Oclobo;  1812,  paid  the 
siun  of  Es,  1,071.  -la. 


Eaz. 
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The  whole  of  the  sums  pi^id  bj-  the  Aj^pcllaut,  on      ^  issT. 
iiceoimt   of   the   above    securities,    amounted   to   Ks.    Sri  Rajah 
0,G4G.  4a.  besides  Rs.  1,000,  part  of  the   debt  due  to  pq^j^^'jag- 
Goondoo  Sobaiiadr//,  the  Eespondeut  having  paid  the      ga.n-adha 
other   Es.  1,000.     The  Appellant   being,  however,  in     '    luz 
possession  of  the  Pot f ah  and   A7-z/,  procured  himself    c,jjj  eaj^h 
to  be  registered  for  the  Moota/i,  notwithstanding  the    Vitsavoy 
remonstrances  of  the  Respondent ;  and  in  December,   jAOfAruTTY 
1812,  entered  into  possession  and  receipt  of  the  rents 
and  profits.     The   Respondent  being  thus  ousted  of 
the  possession,  and  unable  to    obtain  any  adjustment 
of  the  accounts  between  him  and  the  Appellant,  filed 
liis  plaint  in  the  Provincial  Court    of   3Iiifil,lipntam,  on 
the  29tli  of  December,  1814,  for  the  purpose  of  re- 
covering possession  of  the  Mootah,  insisting  that  the 
Appellant  had,  by  the  rents  and  profits  of  the  Mootah, 
since  he  had  been  in  possession,  been  overpaid  all  the 
Slims  paid  by  him  on  the  Respondent's   behalf,  and 
that  there  was  due  upon  that  account  to  the  Respon- 
dent the  sum  of  Rs.  9,G99.  12a.,  which  he  sought  to 
recover. 

The  Appellant  by  his  answer  denied  the  \alidity 
of  the  counter  Kiirniumiah  on  which  the  Respondent's 
demand  was  founded,  and  insisted  that  ho  was  entitled 
to  hold  the  Moolah  under  the  terms  of  the  Karor- 
namah  executed  by  the  Respondent,  and  the  permanent 
Potkth  and  Arsl. 

The  case,  after  the  usual  course  of  pleadings,  came 
before  the  Provincial  Court  for  judgment  on  the  16th 
day  of  April,  1819,  when  that  Court  was  of  opinion, 
that  the  question  upon  which  they  were  to  adjudicate, 
was  to  be  decided  solely  and  exclusively  npon  the  first 
agrccmeut  executed  by  the  Respondent,  and  that 
the  riglits  cunferred  thereby,  and  by  the  permanent 
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1837.        Poiiali  and  Arzi^  aucl  could  not  bo  affected  by  any  of 

Spi  Eajah    the  other  circumstances   in  evidence ;  although  they 

p^o^yTX  observed,  that  the  feelings  of   the  Plaintiff  must  have 

gaxadil*.     been  highly  wi'dusht  when  he  resolved  on  so  extra- 
Jaggaputty        ,.  •  T 

Eaz        ordmaiy  an  act  as  to  make  over,  in  a  maimer  without 

Sei  Eajvh    I'^serve,    a   valuable    Mootah^    under    the    conditions 

VuTSATOY    -n-hich  appeared  to  have  been  so  highly  advantageous 

Jaggaputty  to  the  contracting  party  on  the  one  side,  and  so  little 

^"        profitable    to   the    other.     A   decree    was,  therefore, 

,    pronounced  •  in  favour  of  the  Defendant  (the  present 

Appellant),  and  the  Eespondent's  plaint  was  dismissed 

with  costs. 

From  this  decree  the  Eespondcnt  appealed  to  the 
Sudder  Dewanntj  Adaivlut  at  Madras. 

On  the  1st  of  August^  1822,  that  Court  reversed  the 
decree  appealed  from,  observing  that  a  document  had 
been  filed  by  the  Plaintiff  (the  present  Eespondcnt), 
thoroughly  to  the  effect  of  which  he  represented  to 
have  been  the  terms  of  the  agi'cement,  and  that  three 
of  his  witnesses  had  declared  it  was  duly  executed : 
that  their  depositions  agreed  as  to  the  time,  jdace, 
circumstances,  and  origin  of  the  transaction :  that  the 
Provincial  Coiu-t  had  founded  then-  decree  against  the 
Plaintiff  solely  on  his  Kararnamah. 

The  Sudder  Coiu-t  was,  therefore,  of  opinion  that  the 
counter  Kararnamah  had  been  fully  proved,  and  did 
not  perceive  any  reason  in  the  Pro\'incial  Court's 
rejection  of  it :  and  observed  that  the  Respondent 
ha\'ing  risked  his  property  by  appointing  it  as  a 
security  for  the  Appellant,  be  obtained  by  Karar- 
namah the  3Iootah  as  secmity  for  himself,  and  the 
present  Eespondcnt  having  granted  the  Mootah  as 
security,  obtained  by  counter  Kararnamah  an  assiu'- 
ance  that  when  it  had  yielded  the   money  due,    it 
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should   be   restored   to  him.     In  this  proceediug  the        1837. 
Court  observed  it  could  discover  nothing  of  an  in-    Sri  Eajah 
jurious  tendency ;  it  was  neither  moi-e  nor  less  than  a  poody^^j^J. 
mortgage ;  and  though  in  the  eyes  of  the  Collector     ganadha 
apparently  a  sale,  it  was  so  only  from  the  necessity  of        eaz 
dramng  out  the  Kararnamuh  of  resignation  according   g^^^^  Rajui 
to  the  settled  form.     It  was  obvious,  that  for  judg-    Vutsavoy 
ment  in  this  case,   the   whole  of  the  transaction  in  jaggaputty 
question,  and  not  a  part  of  it,  should  be  taken  as  the        ■^^■ 
ground,  and  that  notice  should  be  bestowed  on  the 
intention  of  the  parties,   and  not  on  the  literal  ex- 
pression of  one  of  their  documents,  to  the  exclusion 
of  the  rest. 

For  these  reasons,  the  Siulder  Dewannjj  Adawliit 
reversed  the  decree  of  the  Provincial  Court,  and  ad- 
judged the  Mootali  of  Cottmn  to  the  Eespondent,  and 
also  the  sum  claimed  by  him  for  damages,  together 
with  interest  on  the '  whole  amoimt  decreed  to  him, 
and  ordered  that  the  Appellant  should  pay  all  the 
costs  in  both  Coui'ts. 

On  the  31st  of  October,  1822,  the  Appellant  pre- 
sented to  the  Sudcler  Dcwannij  Adaivlut  a  petition, 
praying  for  a  revision  of  the  judgment,  and  alleging 
that  the  Provincial  Coiu't  had  dispensed  with  the 
attendance  of  some  of  his  witnesses  whose  evidence 
was  material  to  the  causes  Upon  this  allegation  the 
Siulder  Court  remitted  the  cause  to  the '  Provincial 
Court,  to  receive  such  further  evidence  as  either  party 
might  choose  to  bring  forward.  Some  further  evi- 
dence was  accordingly  entered  into,  and  the  cause 
returned  to  the  Sudcler  Court. 

Upon  the  rctui-n  of  the  additional  e\idence,  the 
Sudder  Court,  on  the  20th  of  Maij,  1824,  entered 
into  an  examination  of   the  e\ideuce,   and  reviewed 

VOL.    II.  c 
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1837.        the  case  as  it  then  stood,  and  with  reference  to  the 
Sei  Eajah   counter  agreement,  which  the  Appellant  had  sought 
^^Dif ^Jag-  ^^  impeach  as  a  forgery ;   when  the  Court  declared 
GANADiLv    that  the  due  execution  of  that  agreement  by  the  Ap- 
Eaz        pellant  had  been  satisfactorily  proved ;  and  that  his 
S     E    AH    signatui'e  to  it,  on  comparison  yvith.  his  signature  to 
VuTSAvoT     Vakalutnamahs,*   and   notice   for    trial,    appeared   to 
Jagoajutty  correspond  with  each  other.      The  Court,  therefore, 
^^-        reversed  the  decree  of  the  Provincial  Court,  and  ad- 
judged that  the  Appellant  (the  present  Kespondent) 
should  recover    possession   of    the   Mootah,    together 
with  the  slun  of  Rs.   7,717.  10a.,  for  damages,   and 
interest,  and  that  the  .Respondent  (the  present  Ap- 
pellant) should  pay  the  costs  in  both  Coiu'ts. 

From  this  decree  the  Appellant  appealed  to  His 
Majesty  in  Council,  praying  that  it  might  be  reversed, 
altered,  or  varied,  for  the  following  reasons  : — 

I.  Because  the  Mootah  in  question  became  the 
absolute  propei-ty  of  the  Appellant,  under  the  terms 
of  a  valid  contract,  of  which  he  performed  all 
the  conditions,  which  were  of  the  essence  of  the 
contract. 

II.  Because  it  would  be  imjust  to  vary  or  set  aside 
the  terms  of  a  contract,  deliberately  entered  into  be- 
tween the  parties,  and  thereby  to  deprive  the  Appel- 
lant of  the  only  contingent  advantage,  in  respect  of 
which  he  incurred  a  certain  risk. 

III.  Because  the  evidence  adduced  to  impeach  the 
authenticity  of  the  pretended  coiinter  Kararnamah, 
upon  which  the  Coui-t  below  proceeded,  was  sufficient 
to  lead  in-esistibly  to  the  inference  that  it  is  a  fabri- 
cation. 

The    Respondent,    however,    contended    that    the 
*  Powers  of  attorney. 


GAJfADHA 

Jaggaptjtty 


B.AZ. 


OX    APPEAL    rKOir    THE    EAST   IXDIES.  11 

decree  appealed   from  ought  to  be  affirmed  for  the  .^Jf^^l-' 

foUo'W'iiig  reasons : —  Sri  Eajah 

I.  Because  the  Appellant's  counter  agreement  was  pqod'y^Jag- 
olearly  proved  in  e\-idence,  and  thereby  the  effect  of 
the  principal  agreements  constituted  one  eutii'c  trans-  Eaz 
action,  in  the  natui-e  of  a  mortgage,  the  benefit  of  gj^j  r^j^jj 
which  was  to  be  realized  by  ])erception  of  the  rents  Vdtsavot 

•'    \      1   .      •  Jagganadha 

and  profits  of  the  estate  comprised  m  it.  Jaggaptjtty 

II.  Because  it  was  sufficiently  proved  by  the  evi- 
dence, that  by  means ,  of  the  rents  and  profits  of  the 
Ifootah,  the  Appellant  had  not  only  repaid  himself 
the  whole  of  his  debt,  but  had  received  the  sum  of 
Rs.  7,717.  10a.  and  upwards,  more  than  was  due  to 
him. 

Mr.  Milky,  K.C.,  Mr.  W/r/ram,  K.C.,  and  Mr. 
Jackson,  for  the  Appellants,  cited  Ramsbottom 
V.  Parker* 

Mr.  Serjeant  Spankk,  and  Mr.  E.  J.  Lloyd,  for 
the  Eespoudents. 

Mr.  Justice  Bosa:,quet. 
Their  Lordships  are  of  opinion,  that  the  decree  of 
the  Sudder  Dewanny  Adawlut  ought  to  be  affij'med. 
The  facts  of  the  case  are  very  few.  It  appears 
that  the  Eespondent  being  in  possession  of  a  Mootah, 
upon  which  certain  dues  were  owing  to  the  Govern- 
ment, the  laud  was  advertised  for  sale  by  the  authority 
of  the  Collector.  The  Appellant,  on  the  application 
of  the  Respondent,  was  induced  to  give  security  for 
the  payment  of  the  duties  due  to  the  Government, 
amoimting  to  about  Rs.  29,000,  and  to  take  a  security 
for  the  repayment  of  that,  as  well  as  the  repayment 
of  the  sum  of  Rs.  2,000  which  the  Eespondent 
•'''  6  Macld.  5. 
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1837.  owed  to  another  person,  and  which  ho  agreed  to 
advance.  On  this  agreement  certain  instruments 
were  executed,  concerning  which  there  is  no  question, 
viz.,  a  Pottah  and  Arzi,  both  of  which  were  necessary 
to  authorize  the  Collector  to  make  a  transfer  of 
Sri  Eajah  ^^  property  to  the  Appellant.  These  instruments 
VuTSAvoY    are,  upon   the   face  of  them,    such  as   to   authorize 

jAGaANABHA     ,i  r~,    ^^        , 

Jaggaputty  the  Collector  at  once  to  make  a  transfer  of  the 
^'  property,  but  as  it  was  meant  only  as  a  security  to 
a  certain  extent,  the  Eespondent  executed  the  fii-st 
Kararnamah,  by  which  it  was  stipulated  that  if  he 
should  not  pay  the  instalments  fully,  or  that  any  part 
of  them  should  be  in  arrear,  the  Zeminclary  should  be 
continued  under  the  Appellant,  consistently  with  that 
writing,  and  that  the  Appellant  should  only  return  to 
the  Eespondent  the  Eupeos  wiiich  might  have  been 
paid  by  him.  This  was  very  positive  undoubtedly  : 
the  Pottah  and  Arzi  were  deposited  vsdth  a  thii'd 
person,  who  was  not  to  give  them  up  to  the  Appel- 
lant for  the  piu'pose  of  enabling  him  to  obtain  the 
transfer  of  the  property,  until  default  shoidd  be  made 
according  to  the  agreement.  Default  was  made,  the 
Eespondent  not  paying  the  whole  simi  he  had 
engaged  to  pay,  in  consequence  of  the  Appellant 
having  been  called  upon  to  pay  a  portion  of  the 
money,  the  Pottah  and  Arzi-watQ  given  up  and  carried 
to  the  Collector,  and  the  transfer  of  the  Mootah  was 
made. 

Upon  the  face  of  this,  the  Appellant  was  entitled 
to  retain  the  property.  The  value  of  the  property 
appears,  upon  the  various  statements  made  in  the 
course  of  this  case,  to  be  of  a  very  lai-ge  amount, 
in  proportion  to  the  sum  agi'eed  to  be  advanced ; 
what    the    precise    amount    of   it    may    be    is    not 
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very    material   to    this    transaction,    supposing    the 

advance    agreed    to   be   made   to    be   very    greatly 

disproportionate  to   the  real   value  of   the   property. 

— We  will   come   presently    to   what   it   appears   to 

have  been, — but  admitting  this  to  be  a  very  hard  and 

very  oppressive  bargain,  if  nothing  else  was  done,  the    g^^^  Eajah 

party  in  whose  favoiu-  it  was  made  would  be  entitled    Vctsatoy 

.  Pil-I     Jagganadha 

to  take  advantage  of  it ;  but  there  is  one  tact,  which  jaggaputty 
is  stated  by  tlie  Ecspondent,  though  denied  by  the  •^^• 
Appellant,  which  is,  that  on  the  same  day  another 
instrument  was  entered  into,  by  which  this  plan  of  a 
conditional  sale,  entitling  the  Appellant  to  retain  the 
property,  provided  no  default  was  made,  was.  in  truth, 
reduced  to  a  mortgage,  with  a  covenant  between  the 
Appellant  and  the  Ecspondent,  that  whenever  he 
should  take  possession  of  the  Mootah,  for  the  piu'pose 
of  enabling  him  to  discharge  the  amount  for  which  he 
became  securitj",  as  soon  as  he  should  have  received 
out  of  the  rents  and  profits  the  sums  he  had  paid,  with 
all  expenses,  he  should  restore  the  Mootah  to  the  Ec- 
spondent. 

Now,  we  must  recollect  who  the  Ecspondent  and 
Appellant  respectively  were.  The  Appellant  was  the 
Uncle  of  the  Eespondent  by  blood,  and  also  related 
to  him  by  marriage.  The  accoimt  which  is  given  of 
the  transaction  by  one  of  the  witnesses,  who  comes  to 
prove  the  actual  execution  of  the  second  instrument, 
the  counter  Kararnamah  (if  he  be  worthy  of  credit), 
is,  that  he  himself  was  the  wi'iter  of  the  instrument, 
and  having  named  the  witnesses,  they  were  called  on 
the  first  occasion  before  the  Pro\incial  Coiu-t;  but 
this  witness  not  only  states  that  he  wi'ote  the  counter 
Kararnamah,  and  those  persons  attested  it,  but  he  says, 
"after  the  passing  of  Kararnamah,  I  asked  the  Dofen- 


Jagganadha. 
Jagoaputty 
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SrTeajau  ^^^^  what  advantage  there  was  for  him  by  taking  the 
Kakeela-  trouble  of  writing  the  Zamin.  He  answered  me  thus : 
GAjjADHA  he  is  the  real  Son  of  the  eldest  Sister  of  my  Mother, 
'^""^^^^^  and  Jagganadha  Ras,  who  is  my  protector,  and  has, 

„     2!-  for  the  accomplishment  of  his,  the  Plaintiff's  business, 

8ri  Eajah    .  T  .       1 1  1    ^^     1    ,  ,  .  . 

VuTSAvoY  meurred  expenses  and  trouble,  andaiiorded  him  assist- 
ance whereby  he  obtained  a  great  reputation,  and  it 
Eaz.  would  tend  to  my  honour  if  I,  although  I  may  suffer 
great  trouble,  pay  five  or  six  thousand  Rupees,  and 
preserve  the  Mootah  for  him  (the  Plaintiff),  and  I 
have  at  present  caused  the  Pottah  and  Arzi  to  be 
"vvi'itten  and  taken,  merely  in  order  to  be  sure,  and  as 
soon  as  the  money  due  to  me  is  paid,  I  wUl  give  back 
his  Mootah  to  him."  If  that  account  be  true,  if  this 
witness  is  to  be  believed,  that  explains  the  object  for 
which  this  first  Kararnamali  was  given,  and  if  this 
second  Kararnamah  was  given,  there  can  be  no  ques- 
tion that  it  was  an  agreement  between  these  parties, 
which  the  Eespondeut  was  as  much  entitled  to  take 
advantage  of  as  the  Appellant. 

The  case  was  brought  in  the  first  instance  before 
the  Provincial  Court,  and  both  those  documents  were 
filed.  The  first  Kararnamah,  together  with  the  Arzi 
and  the  Pottah,  were  filed,  and  no  objection  was  made 
to  them,  consequently  they  are  to  be  taken  as  correct. 
The  question  then  is,  whether  there  has  been  any- 
thing to  take  off  the  effect  of  the  fii'st  Kararnamah 
given  on  behalf  of  the  Appellant.  Witnesses  were 
called  for  the  purpose  of  proving  the  second  Karar- 
namah, the  regular  ordinary  witnesses,  that  is  to  say, 
the  person  who  actually  wi'ote  it  gives  the  account 
of  it,  and  the  names  of  the  attesting  witness.  The 
Judge  of  the  Provincial  Court  did  not  think  it 
necessary  to  call  for  further  witnesses,  for  he  was  of 
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opiiiiou,  aucl  lie  so  states  in  his  judgment,  that  if  the 
first  insti-iuneut  Avas  a  good  and  valid  iustmmeut, 
it  follows  as  a  necessary  consequence,  that  what- 
ever transactions  may  have  subsequently  occurred, 
the  3Iootah  became  the  bond  fide  proj^erty  and  the 
right  of  the  Defendant.  He  did  not  enter  into  any 
question  whether  there  was  evidence  of  that  second 
instniment,  and  it  appeare  that  subsequently  he  jxgoai'vtiy 
admitted  to  the  Appellant  that  it  was  unnecessary  ■^-^' 
for  him  to  call  witnesses  to  rebut  the  evidence 
respecting  the  second  Kararnamah  given  on  the  part 
of  the  Kespondent. 

In  that  state  of  things  the  Respondent  appeals  to 
the  Sudder  Dewanny  Adawltit,  and  the  Court  having 
heard  the  case,  argued  upon  the  evidence  ;  the  decree 
of  the  Provincial  Coiu't,  as  appears  to  theii-  Lordships, 
was  very  properly  revei'sed,  because  the  Court  was 
of  opinion,  that  if  that  second  Kararnamah  was  exe- 
cuted, of  which  the  evidence  was  plain  before  the 
Provincial  Court,  and  was  not  opposed,  that  was 
sufficient  to  entitle  the  Eespondeut  to  possession,  in 
consequence  of  the  whole  advances  having  been  dis- 
charged out  of  the  profits  of  the  Mootah.  It  is  material 
to  observe,  that  in  giving  their  judgment  upon  that 
occasion,  they  stated  the  value  of  this  Mootah  with 
all  the  particulars,  and  how  much  had  been  received 
from  it  during  the  time,  so  as  completely  to  apprise 
the  Piespondent  of  this  cii'cumstauce  of  the  beneficial 
property  being  much  gi-eater  than  the  amount  of  the 
security  which  had  been  given  on  the  part  of  the 
Appellant;  and  then  it  being  represented  to  them 
that  the  witnesses  had  been  stopped  on  the  pai-t  of 
the  Appellant,  the  reply  of  the  Court  was,  that  it 
was  perfectly  open  to  the  Appellant  to  controvert  any 
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Sri  Eajah   yiew  taken  of  the  value  of  this  property, — supposing 

rooDY  Jag-  the  value  to  be  an  important  feature  in  the  case, — 

jAGatptjTTY  ^^^*  ^^^  ^^^^^   taken   by   the   Pro\-incial    Court   was, 

Eaz        that  the  fh'st   instniment   being  executed,   whatever 

.Sri  Eajah   might  have  taken  place  afterwards,   that  instrument 

jIgganIdha  <5i^titled  the  Appellant  to  ti-eat  this  as  a  sale,   and  to 

Jaggaputty  liold  the  Mootah.     It  is  also  to  be  observed,  that  in  a 
Eaz,  . 

very  early  stage  of  the  proceedings,   certainly  in  the 

reply  of  the  Eespondent,  it  was  stated  that  the  Moo- 
tah which  was  given  as  a  secm-ity  for  the  advance  of 
a  sum  of  about  Es.  31,000  was  worth  a  lac  of  Eupees, 
so  that  the  attention  of  the  party  had  been  completely 
called  to  that,  but  he  called  no  witnesses  to  disjjrove 
it,  nor  does  he  appear  fi-om  the  beginning  to  the  end 
to  have  questioned  that  fact.  In  the  final  decree  Kif 
the  Sudder  Deivanny  Adcuvlut,  they  state  that  circum- 
stance in  detaU.  In  his  petition  of  appeal  he  does 
not  dispute  it,  and  the  objection  is  now  started  for 
the  fii'st  time,  but  that  representation  is  not  to  be 
relied  upon.  Their  Lordships  cannot  but  think,  that 
this  fact,  appearing  upon  the  proceedings,  taking  also 
into  consideration  the  conduct  of  all  the  parties  in  the 
suit, — that  a  Mootah  of  the  value  stated  was  professed 
to  be  sold  by  the  first  Kararnamah  for  aboiit  one  year 
and  ten  months'  purchase,  certainly  a  very  inadequate 
price ; — that  such  manifest  knowledge  of  the  value  of 
the  Mootah  by  all  parties  is  an  important  featui-e  in 
the  case. 

Upon  the  reply,  evidence  was  adduced  for  the  pur- 
pose of  impeaching  the  testimony  of  those  who  set  up 
the  coimter  Kararnamah,  which  upon  the  face  of  it 
was  legally  executed :  the  Plaintiff,  however,  pro- 
duced evidence  on  the  other  side  to  support  it.  If 
the  case  turned  entirely  upon  this,  there  might  pos- 


Kaz. 
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sibly   be    some   difficulty   in   saying   -where    the  bal-        ^^"^'■ 

ancc  of  credit  was  due,  but  there  is  a  cu'cumstance    Sri  Eajah 

then     introduced    into    the     case,    namely,    another  poodV  Jaq- 

instrument,    which   is   adduced   for    the   piu'pose    of     ganadha 

'  .  ^     ^  Jaggaputtt 

rebutting  the  evidence  offered,   on   the  part  of  the         Eaz 

Ecspondent,  of  the  execution  of  the  counter  Karar-    gj^j  e^^j^jj 

namah,   and  that  transaction,  if  it  really  took  place,     Vutsavoy 
'  .  .  Jagganadha 

would  certainly  go  very  far,  if  not  conclusively,  to  Jaggaputty 

show  that  there  was  a  fabrication  :  I  speak  here  of  the 
receipt  by  which  it  is  asserted  that  Es.  14,000  which 
had  been  paid  by  the  Eespondent,  and  the  payment 
of  which  sum  by  him  appears  to  be  corroborated  by 
other  witnesses  on  the  Eespondent' s  side,  was  actually 
repaid  hj  the  Appellant  to  the  Eespondent,  and  an  in- 
strument upon  that  occasion  taken,  in  Avhich  it  is  stated, 
after  setting  out  the  whole  of  the  transaction,  "  I, 
therefore,  demanded  from  you  the  payment  of  that 
sum  which  you  have  this  day  paid  to  mo  in  ready  cash  : 
the  price  of  the  Cottam-mootah  has,  therefore,  been  dis- 
charged in  full, — I  will  never  make  any  kind  of 
demand.  This  receipt  has  been  written  and  given 
with  my  consent."  Now,  this  receipt  is  said  to  haA'e 
been  given  on  the  18th  of  Fehruanj,  1823,  but  it  is 
evident  from  the  proceedings,  that  the  date  of  1823  is 
a  mistake,  the  original  transaction  took  place  the  28t]i 
of  Jul)j,  1812,  and  it  appears  by  a  document  which 
has  been  given  in  evidence,  that  in  Fcbruan/,  1813, 
the  precise  date  docs  not  appear,  but  l)y  a  document 
filed,  and  which  was  read  on  the  part  of  the  Eespon- 
dent, it  appears  that  in  that  very  month  of  Fehruanj, 
1813,  an  application  was  made  to  the  Collector,  by  the 
Eespondent,  requesting  him  to  stay  his  hand,  and  not  to 
allow  the  transfer  of  this  property,  as  being  conti-ary 
to  good  faitli,  and  making  an  objection  to  the  transfer. 
Is  it  to  be  supposed  that  notwithstanding  he  was  then 

VOL.   II,  D 
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Jaqgaputtt 


Eaz. 
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1837.        protestiug  against  the  trfmsfei-  of  this  propei'ty,  yef, 
Rui  Rajah    in  this  very  month  of  Fehnmrij.  1S13,  he  executed 
rooDT^'j\G-  ^^^^  receipt,  stating  the  vhoie  transaction  (and  there- 
by pii-tting  himself  completely  oi^t  of  Coui-t),  that  he 
Kaz         had  reeeiyetl  papnent  of  the  -nliole  sum  he  himself 
Sri  Eajah    ^^^  advanced,  and  that  he  never   could  make  any 
VuTSAvoir     ^ind  of  demand. 

Jaggaputty  In  order  to  prwe  this  mstniment.  witnesses  were 
eaJIedy  and,  among  others,  the  attesting  witness,  whe 
eould  not  even  tell  the  particulai-s  of  the  lettci-s  of  his- 
own  signature,  or  of  the  signatm-c  of  the  person  who 
signed  it.  In  respect  of  not  heing  ahle  to  read  the 
letters  of  a  signature  of  another,  that  might  A'ery 
possiWy  be, — ^lie  might  write  a  very  bad  himd,  but 
that  he  could  not  tell  the  letters  of  his  own  signatm-e 
appeai-s  veiy  improbable.  There  arc"  witnesses  called 
on  the  part  of  the  Eespondent,  to  contradict  the 
circumstance  of  the  Es.  li,000  even  ha^-ing  been 
repaid  fi'om'  acknowledgments,  on  the  part  of  the  Ap- 
pellant, for  the  pirqaose  of  proA'ing  that  they  were 
paid.  The  Suddcr  Detvamvj  Adawlut  were  clearly  of 
©pinion  that  that  instriiment  was  a  fabrication,  and 
their  Lordships  concur  in  that  opinion.  That  being 
the  case,  it  is  a  very  important  circiunstance,  that  the 
main  feature  of  the  Appellant's  case,  which  wa» 
bi'ought  forward  for  the  first  time  a.f tei"  the  case  had! 
been  sent  for  review,  for  the  pui-pose  of  rebutting  the 
evidence  of  this  second  Kararnamah,  falls  to  the 
ground,  and  that  has  certainly  the  effect  of  cutting- 
down,  to  a  gi'eat  extent,  the  attempt  on  the  part  of 
the  Appellant  to  rebut  the  evidence,  which,  it  must 
be  always  recollected,  is  prima  facie  legal  evidence  of 
the  last -mentioned  insti'ument. 

Putting  that,  however,  out  of  view,  recollecting  that 
the  receipt  had  never  been  reverted  to  in  the  early 


Eaz. 
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■paYt  of  the  proccolings,  tliougli  it  might  uatiirally  be       1837. 

•expected,  wheu  the  counter  Kararnamah  was  set  «.p  on    Sri  Rajap 

the  part  of  the  Respondent,  that  the  AppeUant  shoukl  pqody'^Jag- 

comc  and  aascrt  tliis  lother  document,   the  conchisivc  ^  ganadha 

.  Jaqgaputty 

answer  is,  that   the   alleged  receipt  is  not  brought        E.^ 

forward  till  the   case  is  sent  for  review.     It   is   in   g^j  e'^^jah 

contradiction  also,  as  we  noticed,  to  the  iudgnicnt  of    Vutsavoy 
'  '  "         .      .       ^     Jaoganadha 

the  Siulder  Dewaimij  Adcmlat.    The  Appellant  insisted,  Jagoai-utty 

that  he  had  paid  the  whole  money  to  the  Collector, 
whereas  now,  he  admits  that  it  was  paid  by  the 
Eespondcnt,  but  then  he  asserts  that  he  repaid  it  to 
him. 

We  have  now  to  consider,  whether  there  is  a  proba- 
bility of  this  second  Kararnamali  having  been  exe- 
•cuted,  or  whether  it  is  so  improbable  that  it  should 
have  been  executed,  there  being  prima  facie  legal 
proof  of  it,  that  their  Lordships  ought  to  hold,  contrary 
to  the  opinion  ef  the  Sudder  Bcicanny  Adaiolut,  that 
the  instrument  is  not  available.  There  are  two 
•circumstances  with  respect  to  probability  and  im- 
probability ;  the  improbability  on  one  side  is  said  to 
be  this,  that  this  was  an  absolute  sale  in  the  first 
instance.  If,  as  insisted  by  the  Ecspeudent,  it  was  a 
•conditional  sale,  which  condition  is  recited  in  the  first 
ICararnamakj  why,  it  is  asked  by  the  Appellant,  was 
not  the  additional  condition,  by  which  it  was  to  be 
held  as  a  mortgage,  also  inserted  in  the  same  instru- 
•mcnt  ?  Undoubtedly  this  is  a  ciroumstanoe  which  at 
first  strikes  ene  as  very  im}7robclble,  and  has  great 
weight  with  their  Lcrdships  in  the  consideration  of 
this  question.  But  though  it  is  improbabie,  and 
appears  to  be  so  to  their  Lordships,  it  is  by  no  means 
:an  impossibility  ;  as,  we  think,  we  can  conceive  cir- 
'cumstances  in  the  case  which  were  not  unlikely  t® 
j)roducc  that  omission,  and  that  we_find  noticed  in  the 
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1837.  judgmeut  of  the  Sudder  Deivanny  Adawlut.  It  mufit 
Sri  Eajah  never  be  forgotten,  that  this  is  a  transaction  between 
pooDY  ^Jag-  ^^^^'  relations  ;  that  the  object  of  the  Kesponclent  was 

GA^•Al)^A     to  prevent  the  Jlootah,   which  appears  to  have  been 
Jaogaputty      .  ,.,.  „  ,. 

Eaz        his  paternal  inheritance,    fi'om  being  disposed  of  to 

Sri  iluAn    strangers  by  a  pnblic  sale,  and  he  pcrsnades  his  Uncle 

VuTSAvoY     to  become  security  for  liim.     His  Uncle  requii-es  se- 
Jagganadha  .  "^ 

Jaggaputty  curity,  that  he  shall  not  be  called  iipon  to  pay  money 

without  the  power  of  reimbursement,  and  he  takes  a 
security  which  enables  him  to  take  possession  of  the 
property,  provided  the  instalments  shall  not  be  duly 
and  punctuallj^  paid,  to  the  amount  of  the  smallest 
sum,  by  his  Nephew,  on  behalf  of  whom  he  makes 
this  advance.  Then  an  instrument  is  executed  to  that 
effect ;  but  it  is  stated  by  the  wdtness  to  whose  evidence 
we  have  ah-eady  referred,  that  the  Uncle  promised  to 
his  Nephew,  that  though  he  took  possession  of  his 
property,  if  ho  should  be  repaid  out  of  the  rents  and 
profits,  he  would  give  him  back  his  estate.  There  is 
nothing  very  improbable  in  the  Uncle  haA^ing  made 
that  promise  to  his  Nephew ;  and  if  he  did  make 
that  promise  binding  upon  him  as  a  private  agree- 
ment, it  is  not  improbable  that  he  should  put  it  into 
Arating.  It  is  an  agreement  that  would  not  affect  any 
other  person  to  whom  the  Uncle  should  transfer  the 
property  which  he  had  acquired,  but  it  is  an  agree- 
ment by  which,  as  long  as  he  held  the  property,  he 
would  be  bound ;  and  the  Sudder  Deivanny  Adawlut 
took  notice  in  their  judgment  that  an  instrument 
might  have  been  executed  in  the  common  form,  Avhich 
Ave  think  they  say  probably  the  first  Kararmauah  Avas, 
notAvithstanding  the  subsequent  instrument.  There 
is  some  expression  of  that  kind,  which  leads  us  to 
infer,  and  indeed  that  is  a  necessary  inference  from  the 
proceedings,  that  the  Sudder  Deuxuuvj  Adawhtf,  con- 
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!>tituting  the  Judges  ou  tlic  spot,  saw  notinng  iu  the     ^^^^ 
nature  of  this  transaction  so  improbable  as  to  induce   Sm  Rajah 
them  to  belicA^c  it  could  not  have  taken  place.  rooiiy  Jag- 

It  is  fiu-ther  to  be  observed,   with  respect  to  the  ^  gaxadha 
witnesses  by  whom  tlie  facts  are  proved,  that  wo  have         Eaz 
not   the   benefit    that    the   Court   before   Avhom   the   gj,j  eajah 
question  was   brouirht  in   the   fii'st  instance  had   of    Vutsatoy 

i  ^  ,    ,  ,  .Taggasadha 

peeing   the  Aptnesses,  and  the  opinion  of  the  Court  jAooAroriv 
was  given  n<it  merely  upon  the  fact  of  the  execution 
of  that  Karaniamah^  but  connected  with  the  testimony 
which  had  been  given. 

Such  being  the  circumstances  of  improbalnlity, 
which  had  then  full  weiglit  with  the  Court  (though 
we  do  dot  think  them  unanswerable),  tlicn  comes  the 
circumstance  of  probability  on  the  other  side,  namely, 
the  A-alue  of  the  property.  K^ow,  is  it  at  all  probable 
tliat  this  property  should  have  been  sold  absolutely 
for  less,  as  it  would  seem  from  these  proceedings,  than 
two  years'  value  ?  Supposing  it  Avas  even  thi'ec  or 
four  years'  value,  woiJd  it  not  have  been  extremely 
improbable  that  an  instrument  should  have  been  exe- 
cuted by  tlie  I^ephcw  to  his  Uncle,  transferring  the 
Mooiah  to  Idm  out  and  out,  provided  he  was  in  arrear 
in  the  payment  of  his  instalment  to  the  amount  of  a 
single  rupee  ?  It  is  so  improbable  a  transaction,  that 
we  should  be  very  much  inclined  to  suppose,  that 
though  this  instrument  was  executed  for  the  piu'posc 
of  enabling  the  Appellant,  the  Uncle,  to  have  that 
Ivind  of  possession  of  the  propci-ty,  yet  there  must 
have  been  some  promise,  that  when  he  should  be  reim- 
biu-scd,  or  if  he  shoidd  pay  to  a  larger  amount,  or 
something  of  that  kind,  he  would  restore  to  his  Xe- 
phew  liis  pateiTial  property.  That  is  probable,  and 
it  is  also  probable  that  such  a  promise  should  bo 
put  into  Avi'iting. 
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1837.  tTuder  these  cu'Ciimstances,  their  Lordships  are  of 

Sui  Eajak  opinion,    that   the    conclusion   to  which    the  SiuMcr 

pooDY 'jag-  Deioannij  Admolut  came,  is  correct ;  that  the  receipt  set 

oANADiiA  yp  foi'  the  piirposc  of  rehuttin^t  the  second  Karar^ 

JaGGAPUTTY        *■..  ^  1       T-r- 

Eaz  namali  is  a  labrication ;  that  the  second  Kararnamah 
Sui  e'ajah  ^^^^  ^Qcn.  executed,  and  that  conscqucutl}^  effect  is  to 
Vi-TSAvoY    \)Q  wiven  to  that  instrument.  The  receipt  bciu";  clearly 

Jacganadha  .    .       .  .  .      ■ 

Jaooai'utty  ii  fabrication,  that,  to  a  certain  extent,  impeaches  the 
^'  testimony  brought  forward  by  the  person  who  sets  it 
up,  who  is  the  Appellant,  when  he  brings  forward 
testimony  for  the  purpose  of  impeaching  the  credit  of 
the  witnesses  to  the  second  Karariumiak^  who  state 
circumstances,  which  arc  prima  facie  legal  c^-idence  of 
the  actual  making  of  the  instmmeut  by  the  person 
who  wrote  it.  The  Siuhlcr  Daoannfj  Adatvlut  must  be 
the  best  judges  of  instruments  of  this  description, 
and  their  Lordships  are  of  opinion,  that  there  is  no 
such  inconsistency  between  those  two  instruments  as 
to  make  the  second  an  invalid  instrument,  but  treating 
it,  therefore,  as  an  agreement  between  the  parties, 
notwithstanding  the  first  instrument  may  have  been 
deposited,  the  effect  of  the  transaction  is,  that  the 
Appellant  having  reimbursed  himself  for  what  he  had 
advanced,  out  of  the  rents  and  profits  of  the  J\[ootu/i, 
should  restore  the  estate,  to  his  Nephew ;  and  if  he  is 
to  restore  the  estate  to  his  Nephew,  he  must  not  only 
restore  the  estate,  but  what  he  has  been  overpaid  ;  and 
it  does  not  appear  to  thcii'  Lordships  there  is  any  such 
apparent  objection  to  the  amount  they  have  awarded 
in  the  Court  below,  as  to  furnish  an  objection,  nor 
does  any  objection  on  that  ground  aj^pcar  to  have 
been  taken  in  the  proceedings  on  the  petition  of 
appeal.  Their  Lordships,  under  these  circumstances, 
are  of  opinion,  that  the  decree  of  the  Siiddcr  Dcwanivj 
Arhw;liit  must  be  affirmed,  and  'with  costs. 
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Beema     SiirxKEn,     Balckiniina,     aud )    ,       „     , 

,.  '  '  [  Appellants, 

^  EXAIK - 


Jamas  -  Jee      Siiapoii  -  Jee,      Dwaeka  \ 

Hurkee-Das,      Pranwalitb     Jewan    Rcspoiuknts. 
Eam,     and    Soeab-Jee     Eustom-Jee  ) 

On  appeal  from  the  Sudilcr  Dewannij  Adaivlut  at 
Bmnhay. 

JL  niS  was  au  appeal  arising  out  of  a  demnud  made      '  i837.  ' 
by     tlic    Respoudents    against    the    Appellants    for  The^"J5ices  of 
arrears  of  fees  in  respect  of  certain  hcrcditaiy  offices  MujnuKidar, 
withiu  the  Appellants'  Pcnjunnali.  Mrhta-M-a  ho- 

lu  the  year  1803,  the  village  of  Dlndolec,  situate  Ji^5"ccaTe^ 
in  Chowrassee  Pergiinnuh,  iu  the  Zillah  of  Sural,  was  "pori  a  grant 
granted  by  the  English  Government  in  Enam  to  Gun-  nient  of  a  vil- 
gadhara  Sastri  Putwardhun,  the  Father  of  the  Appel-  /^.»';  J°  e^"^!'^ 
lants ;  at  the  period  of  tlie   gi-aut,  certain  hereditary  tenure, 
native  revenue  Officers,  f  oraiing  together  an  establish-  entitle  the 
ment  denominated    "The    Establishment    of    Mehta  ^^.'S^'y^he 
Parch''''  (consisting  of  MuJ7noodars  or  genei-al  Super-  offices  to  the 
visors  of  accounts,  of  a  Parch  or  Eeceivcr,  and  of  to  them,  it  is 
a  Mclda  or  registered  Clerk),  were  attachetl  to  the  thatXSos 
Pcrgunnah  ;  who,  by  virtue  of  theii*  respective  offices,  of  ths  offices 
wci-e  entitled  to  receive  certaiu  fees,  amomiting  to  the  been  perform- 
sum  of  Es.  5G  raonthlv,  collected  from   the  revenues  ^  ^^  '^^  P'''*"' 

-  '  tics  so  pos- 

of  tllC  villages.  sesscd  if  thejr 

wore  prepared 
to  discharge  them  if  required. 

In  a  suit,  however,  for  the  recovery  of  the  fees,  such  claim  is  limited 
l)y  Bom.  Eeg.  V.  1827,  s,  4,  to  a  poriod  of  twelve  years. 
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Beema 

SlIU.N'KER 

aud  others 

Jamas-Jee 
iSilvpok-Jek 
aud  othei-s. 


It  ai)poarecl  that  from  the  period  of  the  al)Ovo  gnnt 
tliese  fees  had  not  been  paid,  and  the  IJespondeuts 
wlio  elainied  to  be  entitled  to  the  offices  in  question, 
had  been  to  that  extent  deprived  of  the-  profits. 
Various  applications  were  made  to  different  Collectors 
of  the  District,  and  ultimately  to  the  Domhai/  Govern- 
ment, for  an  order  for  the  payment  of  the  fees ;  and 
on  the  1st  of  February^  182G,  the  Govemor-Gieneral 
in  Council  dii'ccted  that  the  parties  making  the  claim 
should  sue  for  their  rights  in  the  Courts  of  justice. 

In  pm-suance  of  this  order,  the  Eespondents  (avIio 
were  the  representatives  of  the  parties  legally  entitled 
to  the  offices),  on  the  17th  of  Sepfembcr,  1827,  filed 
their  plaint  in  the  Com-t  of  the  Assistant  Judge  of 
the  Zillah  of  Sumt  against  the  Appellants,  the  Sons  of 
Gungadhara^  to  whom  the  Perguimah  had  descended, 
to  recover  from  them  the  sum  of  Es.  1,272,  being  the 
amount  of  aiTears  for  twenty-fom-  years  of  the  fees 
due,  at  the  rate  of  Es.  53  a  year.  The  plaint  was 
afterwards  amended,  by  stating  the  yearly  amount  of 
fees  at  Es.  56,  and  claiming  as  the  amount  of  aiTcai's 
consequently  due  from  the  Appellants  the  sum  of 
Es.  1,344. 

The  Appellants,  by  theii-  answer,  denied  the  Plain- 
tiffs' title  to  the  offices,  and  insisted  that,  as  they  had 
never  since  the  original  grant  of  the  Perijuanah 
demanded  the  fees  of  these  offices,  they  could  not 
now  recover  them ;  and  they  moreover  insisted  that 
the  right  of  the  Plaintiffs  was  barred  by  Bom.  Eeg. 
\Y.  of  1827,  sec.  4. 

Evidence  was  entered  into  on  the  part  of  the  Plain- 
tiffs only,  and  on  the  cause  coming  on  before  the 
Assistant  Judge  on  the  11th  of  Sejitenibcr,  1828,  he 
pronoimced  in  favoiu-  of  the  Plaintiffs  for  the  whole 
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amoimt  sued  for,  and  directed  tliat  the  Defendants        i^^"- 
should  pay  the  costs.  Beema 

From  this  decree  the  Defendants  appealed  to  the    an™othcr3 
Zillah  Court.     By  theii-  supplemental  petition  of  ap-  *'• 

peal,  after  insisting  on  their  former  defence,  they  Shapor-Jee 
brought  forward  two  new  objections :  first,  that  the 
claims  of  the  Plaintiffs  were  in  themselves  separate 
and  distinct,  and  that  the  plaint  uniting  them  was, 
therefore,  multifarious ;  and  secondly,  that  the  Plain- 
tiffs had  not  discharged  the  duties  belonging  to  their 
respective  offices.  To  these  objections  the  Plaintiffs 
replied,  that  the  offices  in  question  constituted  one 
entii-e  establishment,  in  respect  of  which  there  was 
such  an  unity  in  the  different  parts  or  portions  of  the 
annual  sum  claimed,  as  justified  the  Plaintiffs  in 
bringing  forward  their  claims  in  the  same  suit ;  and 
they  stated  that  they  were  always  obliged  to  live  in 
the  office  at  Chowrassce^  and  to  perform  such  business 
as  came  before  them  in  that  office,  and  that  they  took 
their  fees  of  office  from  the  several  villages. 

Upon  this  appeal  the  Zillah  Coiu't  required  the  Col- 
lector of  Sural  to  give  them  information  upon  the 
particulars  contained  in  the  following  queries : — First, 
whether  when  Government  gives  a  village  in  Jaghirc, 
the  Jugldrcdar  pays  Mujmoodars  and  others  their  rights 
of  office,  or  whether  those  rights  ceased  from  the  time 
the  village  is  given  in  Enain  ?  Second,  'v^'hether  when 
a  village  has  been  given  in  Enam  the  Mehtas  and  others 
receive  theii-  official  dues  whether  tliey  perform  the 
duties  attached  to  the  office  or  not  ?  The  CoUectoj' 
having  refen-ed  these  questions  to  the  Kamavisdar* 
certified  in  reply,  that  when  villages  were  given  in 
Jaghire,   the   Jaghircdars  must    pay   the  hereditary 

*  Native  Collector. 
VOL.    11.  E 
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1837.        3fiiimoo(7ars,  Farc/c,   and  Alehtas,  thciv  yearly  duos, 

'    Beema      and  that  uo  hercditaiy  office  ceases  on  a  village  being 

aiS  others    giveu  in  JugJiire,  but  continues  as  before,  and  that  tlie 

'"■  Mujmoodars,  PareJc^   and  Mcktas,   do  not   go  to  the 

Sn-iPOK-JEE  ^-illages   to  pcrionn    their   duties,     but   transact  all 

business  that  comes  before  them  in  the  ofBce  at  the 

head  station,  and  thei-e  receive  the  fees  of  office. 

On  the  10th  of  Aiiffus^L  1829,  the  ZUlah  Court  of 
Surat  made  its  decree,  and  declax-ed,  that  if  the  Pkiu- 
tifls  had  pcrfoi-med  the  duties  of  their  office,  theii' 
claims  would  have  been  proved  against  the  Defen- 
dants, but  that  as  it  was  clearly  proved  that  they  had 
not  perfomied  those  duties  for  twenty -fom*  years,  nor 
received  the  dues,  such  dues  did  not  accrue  to  them 
for  that  period ;  the  senior  Assistant  Judge's  decree 
was,  therefore,  reversed,  and  the  Plaintiffs'  claim  for 
arreare  disallowed,  but  their  rights  as  the  hereditary 
Officers  were  established,  and  it  was  orderetl,  that  the 
Defendants  should  in  future  employ  the  Plaintiffs  in 
those  duties  and  pay  them  their  dues,  and  if  they 
shoidd  not  call  upon  them  to  perform  the  duties,  nor 
show  good  reason  why  they  should  not  employ  them, 
it  was  declared,  that  they  shoidd  nevertheless  pay 
them  their  fees,  and  the  Plaintiff's  were  ordered  to  pay 
the  costs  in  both  Coiu'ts. 

Both  parties  appealed  from  this  decree.  The  present 
Eespondents  on  the  gi'ound  that  the  airears  of  fees 
ought  to  have  been  decreed  them,  and  the  Appellants 
that  the  Respondents'  title  as  hcreditaiy  Officers  had 
not  been  proved;  and  on  the  loth  of  DecmxlJcr,  1831, 
the  case  came  before  the  Puisne  Judge  of  the  Sudder 
Deivcmny  Adaivlut  for  decision,  when  he  declared  his 
opinion  to  be,  that  by  the  doeimrents  filed  by  the 
Plaintiff's  it  appeared  that  ill-will  had  for  yeai'S  existed 
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}ictwccii  the  parties,  aud  that  the  riaiutiffs  had  been       ^isj^ 
cndeavoiu'ing  to  recover  their  fees  without  recourse  to      Beema 
law;  thut   the   Defondauts,    the    present   AppeUauts,     an"™S 
withheUl  tliem,  aud,  therefore,  did  uot  exact  any  duty    jj^^^;_j^^ 
from  the  Plaintiffs,  but  that,  that  was  not  a  suilicieut  SnAroK-JEs 
reason  why  they  should  not  recover  them  then,   or  at    '™  "   ^^* 
any  rate  as  much  of  them  as  came  within  the  law  of 
limitation,  should  the  Court  rule  the  applications  to 
Oovcrnmcnt  and  the  Collector  of  no  avail,  as  uot  com- 
petent authority  to  decide  the  claim  ;  and  the  Judge 
tieclared  that  he  was  for  confirming  the  decision  of 
the    senior  Assistant   Judge,   and   awarding  to   the 
Plaintiffs  the  amount  sued  for,  but  as  the  correctness 
of  that  opinion  might   be  questioned  in  reference  to 
the  law  of  Limitation,  the  case  was  referred  to  a  full 
€ourt. 

The  appeal  accordingly  came  before  a  full  Court  on 
the  IGth  of  3Ia//,  1832,  when  it  was  decreed,  that  the 
Plaintiffs  were  entitled  to  recover  the  fees  for  the  last 
twelve  j-cars,  and  tlie  Zillah  Judge's  decree  was  ordered 
to  be  amended  to  that  extent,  the  costs  to  be  borne  in 
proportion  to  the  sum  awarded. 

Prom  this  decree  the  Appellants  appealed  to  His 
Majesty  in  Council,  praying  that  it  might  be  dismissed, 
aud  the  original  decree  of  the  Zillah  Court  affirmed,  for 
the  following  reasons  : — 

I.  Because  there  was  no  evidence  of  any  grant  or 
prescription,  conferring  an  hereditary  right  to  the 
offices  of  Mnjiiioodars,  Parc/c,  or  Mehta  of  the  village  of 
Dindolce. 

II.  Because  there  was  no  evidence  showing  that 
the  title  of  any  of  tlie  Respondents  was  derived  from 
persons  holding  the  respective  offices  of  Mujmooddrs^ 
Farclc.  or  3Ickt(i,  at  the  time  they  alleged  that  the  last 
|)ayracnt«  were  made  to  f:\ich  Officers, 
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1837.  IIJ_  Because  the  Eespoudeuts,  respectively,  had  not 

Beema      performed  the  duties  of  the  offices  in  question  during 

and^others    ^^^  ^™^  ^^^  which  they  claimed  arrears  ;  and  because 

V.  by  frivinfT  no  notice  of  theii*  claim  to  the  Appellants, 

Jamas-Jee       j   o         o  _  Lit 

Shapor-Jee  they  had  permitted  other  persons  to  be  employed  and 
eib.    p^-^^  £^j,  ^i^g  performance  of  such  duties. 

IV.  Because,  if  the  Ecspondcuts  had  been  entitled 
to  the  alleged  fees,  they  ought  to  have  demanded  them 
at  least  annually,  and  were  not  entitled  to  recover 
aiTears  for  twelve  years  duiing  which  the  Appellants 
remained  in  ignorance  of  the  existence  of  such  a  claim. 

V.  Because  the  frame  and  object  of  the  suit  was 
not  such  as  to  authorise  the  Court  below  to  make  any 
decree  with  regard  to  the  employment  of  the  Eespon- 
dent,  or  the  payment  of  the  fees  in  futiu'e ;  and  even 
if  the  frame  and  object  of  the  suit  were  such  as  to 
authorize  the  Court  below  to  make  such  a  decree,  the 
evidence  given  on  the  part  of  the  Ecspondcnts  was 
not  such  as  to  warrant  it  in  the  present  case. 

On  the  part  of  the  Ecspondcnts,  it  Avas  contended, 
that  the  decree  appealed  from  ought  to  be  affirmed, 
for  the  following  reasons  : — 

I.  Because,  independently  of  the  objection  raised 
upon  the  law  of  Limitation,  it  was  clearly  proved  that 
the  Ecspondcnts  were  entitled,  by  virtue  of  the  respec- 
tive offices  held  by  them,  to  the  sum  for  the  recovery 
of  which  they  filed  their  plaint. 

II.  Because,  as  regarded  the  right  to  the  offices  in 
question,  the  time  limited  by  the  law  of  Limitations 
for  the  institution  of  a  suit  had  not  elapsed  at  the  time 
of  filing  the  plaint,  and  by  the  same  law,  the  claim  of 
the  Ecspondcnts  for  arrears  of  fees,  incident  to  the 
offices,  for  the  twelve  years  immediately  preceding  the 
institiiticn  of  the  siiit,  M'as  sustainable. 
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Mr.  Miller,   K.C,   Mr.    Wigram,   K.C.,  and  Mr.  J^'^, 

Jackson,  for  tlie  Appellants,   cited  3Icrr)j  v.  Bekma 

lllJVCfi*  Fordcr  v.    Wadc.-\  ami  otheis 

Mr.  Serjeant  SjmnJcic,  and  Mr.  E.  J.   Llo>jd,  for  j.uias-Jee 

theEespondents.  ^^^^ 

The  Chief  Judge  of  the  Comi  of  Bankruptcy  :  iith  Dec, 


In  this  case,  Jamas-Jcc  Shapor-Jec  and  Franmaluh 
Jcwan  Ram,  two  of  the  present  Ecspoudents,  togetlier 
w-ith  Toojce  Ram,  Mija  Ram,  and  Rustom-Jce  Riitton- 
Jce,  whose  interests  are  represented  by  the  other  two 
Eespondents,  on  the  17th  of  September,  1827,  com- 
menced a  suit  in  the  Court  of  the  Assistant  Judge  in 
the  Zlllah  of  Surat,  against  the  present  Appellants  for 
the  recovery  of  the  amount  of  the  arrcaa-s  of  certain 
hereditary  rights  of  office,  alleged  to  be  due  to  the 
Plaintiffs  from  the  Appellants. 

The  Plaintiffs'  suit  was  founded  upon  the  allega- 
tion that  they  were  the  hereditary  Mujmoodars,  Purck, 
and  Mehta  of  the  Choivrassee  Pcrgimnah,  and  that  the 
owners  of  the  village  D'mdolce,  which  was  situate  within 
the  Pcrgunnuh,  were  boimd  to  pay  to  the  hereditary 
jMujmoodars  and  their  Officers  the  annual  sum  of  fifty- 
six  rtxpecs ;  that  the  village  of  Dindolee  had,  in  the 
year  1803,  been  granted  by  the  Governor  in  Council 
to  Gungadhara  Sastri,  the  deceased  Father  of  the  pre- 
sent Appellants,  Avho  succeeded  to  the  village  as  his 
heirs,  and  that  neither  the  Father  nor  the  Appellants 
had  paid  any  part  of  the  hereditary  or  customary 
dues,  the  value  of  which  the  Plaintiff's  claimed  in  that 
suit. 

The  defence  set  up  by  the  Appellants  was,  in  sub- 
stance, first,  a  denial  of  the  Plaintiffs'  title  to  the  here- 
*  I  Eden.  1.  f  1  Bro.  C.  C.  o^o. 


1837 


and  otliei-3. 
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1837.  ditary  dues  claimed  by  tlicm.     Secondly,  a  claim  of 

Beema  redemption  from  tlic  payment,  of  all  customary  dues, 

.luTothtti's  ^y  vii'tiie  of  the  gi-ant  of  the  village,  by  the  Govern- 

,     *'•  ^  ment,    to   the   Father   of   the   Appellants   in   Enam. 

J  4SIAS- Jek  .  .  .  , 

Sit-u-or-Jee  Thii'dly,  a  denial  of  the  right  of  the  Plaintiffs  to 
recover  any  of  the  alleged  ai-rears,  on  the  gi'ound  of 
their  never  having  performed  the  duties  of  their 
several  offices  in  respect  of  the  callage  of  Dindolcc, 
since  the  date  of  the  grant,  and  that  the  Appellants 
and  their  Father  had  in  consequence  employed  and 
paid  others  to  transact  those  duties.  Fourthly,  a 
denial  of  the  Pkintilfs'  right  to  recover  under  Bom. 
Eeg.  Y.  sec.  1,  of  1827. 

The  Plaintiffs  supported  their  claim  by  several 
documents  filed  as  evidence  in  the  suit,  and  by  the 
testimony  of  several  witnesses  examined  on  their 
behalf.     The  Defendants  produced  no  evidence. 

The  Assistant  Judge,  on  the  11th  of  September, 
1828,  pronounced  his  judgment,  and  thereby  decreed, 
that  the  Defendants  should  pay  the  Plaintiffs  Es. 
1,344,  as  the  dues  of  the  Majmoodars  and  others,  for 
twenty-four  years,  at  Es.  56.  1.  0.  per  annum,  and 
costs. 

From  this  decree  the  Appellants  appealed  to  the 
Ziilah  Com-t  of  Siirat,  upon  the  grounds  already 
enumerated,  as  their  defence  before  the  Assistant 
Judge. 

In  this  stage  of  the  cause,  the  grant  of  Dindolec  in 
Enam  to  the  App>ellauts'  Father,  which  had  not  been 
given  in  evidence  before  the  Assistant  Judge,  was 
produced  by  the  Collector  of  Surat,  which,  however,  is 
wholly  silent  on  the  subject  of  the  dues  in  question, 
and  certain  answers  to  questions  put  by  the  Court  to 
the  Collector  were  returned  and  read. 
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Ou  the  19th  of  Novcmha;  1829,  tho  Zillah  Court      ^^    • 
pronounced  its  decree,  which  concludes  thus  :    "It  is      Beema 

not  here  proA'cd,  that  the  3Ii'jmoodar''s  rights  are  here-  ^',^^^  others 
ditary,  but  it  i?  well  kuo-mi  that  the  children  receive  "• 

•'  '  J  AM  AS- J  EB 

these  rights  from  their  Father,  and  that  the  person  shapok-Jeb 
doing  the  duties,  receives  the  fees,  and  if  Government 
give  a  \allage  in  Jaghire,  the  3Iiijmoodar^ s  rights  over 
it  do  not  lapse  ;  and  it  is  proved  beyond  all  doubt, 
that  the  Plaintiffs  arc  the  Ilujmoodar^s  and  Mehtas  of 
these  villages,  and  if  they  had  performed  the  duties 
of  their  office,  their  claims  would  have  lx;en  proved 
against  the  Defendants.  But  it  is  clearly  proved,  that 
the  riaiutilfs  have  not  performed  the  duties  of  this 
office  for  twenty-four  years,  nor  received  their  dues, 
Avhich,  therefore,  do  uot  accrue  to  them  for  that  period  ; 
therefore,  after  mature  deliberation,  the  senior  Assis- 
aut  Judge's  decree  is  reversed,  and  the  Plaintiffs'  claim 
t]n•o^vu  oiit,  but  the  Plaintiffs'  rights  as  Mujmoodars 
aud  3Iehtm  are  decreed  to  them,  and  that  Defendants 
shoiild  in  future  employ  the  Plaintiffs  in  those  duties, 
aud  pay  them  theii'  dues,  and  if  they  should  not  call 
upon  them  to  perform  the  duties,  nor  show  good  rea- 
sons why  they  should  uot  employ,  they  shall  never- 
theless pay  them  their  fees ;  the  Plaintiff's  paying 
costs  in  both  Courts." 

Against  this  decree  the  present  Eespondents  ap- 
pealed to  the  Suddcr  Dewanny  Adaivlut  at  Bmnhay  :  and 
the  cause  came  to  be  heard  on  the  evidence  produced 
in  the  Courts  below.  On  the  15th  of  December,  1831, 
the  sitting  puisne  Judge  gave  his  opinion  to  the  fol- 
lowing effect : — "  The  trying  authority  is  for  confirm- 
ing the  decision  of  the  senior  Assistant  Judge,  and 
awarding  to  the  Appellants  the  amount  sued  for ;  but 
as  the  correctness  of  this  opinion  may  be  questioned, 


32  CASES  IX  Tin:  pei^^'  corxciL 

1837.        in  reference  to  the  law  of  Limitation,  the  case  is  refer- 

Beema      red  to  a  full  Court,  for  the  adoption  of  such  mode  of 

and'^Jtiiura    disposal  as  the  Judges  may  consider  most  expedient." 

"•  And  on  the  16tli  of  May,  1832,  the  four  Judges  pro- 

Sh.\i>or-Jee  nounced  the  decree  of  the    Court,   viz. — "  That  the 

and  others,    ^pp^llants  are  entitled  to  recover  fees  for  the  last 

twelve  years,  and,  therefore,  determines  to  amend  the 

Judge's  decree  to  that  extent.     Costs  to  be  borne  in 

proportion  to  the  sum  awarded." 

From  this  decree  the  present  appeal  has  been  pre- 
sented to  His  late  Majesty  in  Council,  and  has  been 
referred  by  Her  Majesty  to  the  Lords  of  the  Judicial 
Committee.  On  the  argument  before  them,  three 
points  were  insisted  upon  by  the  learned  Counsel  for 
the  Appellants  : — 

First,  that  the  Plaintiifs'  witnesses  had  not  made 
out  any  title  to  the  fees  claimed. 

Secoudlj',  that  the  Respondents  were  not  entitled 
to  recover  anything,  on  the  ground  that  they  had  not 
performed  any  of  the  duties  in  respect  of  which  the 
fees  were  payable. 

Thirdly,  that  theii-  claim  was  barred  by  the  Bombay 
Eegulation  V.  of  1827,  sec.  1 ;  or  that,  at  all  events, 
it  should  be  reduced  to  the  amoimt  of  six  years' 
arrears,  under  the  third  section  of  that  Eegulation. 

On  the  other  hand,  the  Eespondents  insisted,  that 
they  had  clearly  made  out  their  claim,  and  that  the 
Sudder  Dewanny  Adawlut,  so  far  fi'om  having  awarded 
them  more  than  they  were  entitled  to  recover,  ought 
to  have  confirmed  the  sentence  of  the  Assistant  Judge, 
and  decreed  them  the  arrears  of  the  whole  twenty-four 
years;  for  that  neither  the  thii-d  nor  the  foui'th  sec- 
tions of  the  Eegulation  relied  on  by  the  Appellants 
applied  to  their  case. 


ON  ArPEA.L  FROM  THE  EAST  INDIES. 

Their  Lordships  disposed  of  the  lii'st  point  during 
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the  argument,  being  satisfied,  that  although  the  evi-  Beema 
dence  of  the  enjoyment  of  the  office  was  slight,  there  ^nd  others 
was,  nevertheless,  sufficient,  in  the  absence  of  all  op-  j^g.jj,j, 
posing  testimony,  to  show  the  Respondents'  title  to  it,  Shapor-Jeb 
and  the  receipt  of  the  dues  fi'om  the  village  of  Dindo- 
lee^  before  and  down  to  the  grant  of  the  \TLllage  to 
the  Appellants'  Father  in  1803,  and  there  being  no 
eiidence  on  the  other  side,  which  the  Appellants  might 
easily  have  produced,  if  those  fees  had  been  paid  to 
any  other  party  ;  theii-  Lordships  also  intimated  their 
opinion,  that  the  grant  of  the  village  in  Enam  by  the 
Government,  could  not  deprive  the  Miijmoodars  of 
theii-  hereditary  rights  ;  and  agreeing  with  the  Courts 
below,  that  it  was  not  essential  to  the  Eespondents' 
case,  that  the  duties  should  have  been  actually  per- 
formed, if  the  Respondents  were  prepared  to  discharge 
them  when  required  ;  and  seeing  no  reason  to  doubt 
the  conclusion  fonned  by  the  Zillah  Court,  that  the 
Eespondents  attended  at  their  office,  according  to  the 
ordinary  course,  of  practice  in  such  cases;  their 
Lordsliips  confined  the  argument  'of  the  learned 
Counsel  for  the  Eespondents  to  the  questions  arising 
out  of  the  Bomhaij  Eegulation ;  and  after  hearing  the 
Counsel  on  both  sides,  took  time  to  consider  theii* 
time  bearing  and  effect  upon  the  case  before  them. 

Their  Lordships  having  now  fully  considered  the 
Regulation,  are  of  opinion,  that  the  decree  of  the 
Suclder  Deivanny  Adavjlut  is  right,  and  ought  to  be 
affirmed.  They  cannot,  however,  adopt  the  view 
taken  by  the  learned  Counsel  for  the  Eespondents, 
that  the  claim  of  their  Clients  ought  to  have  been 
extended  beyond  the  tAvelve  years,  by  virtue  of  the 
pro\dsious   of   the   first  section,   for  their   Lordships 
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1837.        think   that  section  is   in   no  vray  applicable  to  the 
Beesta      present  proceeding.     The  object  of  that  section  appears 

and^there    ^'^  ^^^'^  ^^^^  to  prevent  the  title  of  the  actual  pos- 

"•  sessor  of  any  lands,  houses,  hereditary  offices,  or  other 

SHi.i>oR-JEE  immoveable  property,  fi'om  being  questioned,  after  an 

an  ot  eis.  iij^Jntcrrupted  possession,  as  Proprietor,  for  more  than 
thirty  years ;  and  if  the  Appellants  had  been  alfle  to 
show  that  some  persons  other  than  the  Plaintiffs  had 
been  for  more  than  thii-tj'  years  in  the  possession  of  the 
office  of  Miijmoodar  for  this  Pergunnah,  the  title  of  the 
possessor  might  have  been  set  up  by  the  Appellants, 
in  answer  to  the  Respondents'  claim,  otherwise  they 
would  have  been  liable  to  a  double  payment.  The 
question  then  is,  whether  this  case  falls  within  the 
thii'd  or  fom'th  section ;  for  the  second  section  refers 
to  suits  for  damages  for  injuries  to  the  person,  and 
for  the  recovery  of  pri\qleges  of  caste,  and,  therefore, 
is  obviously  wholly  inapplicable.  The  fom-th  section 
declares,  that  in  all  suits  not  falling  under  any  of  the 
limitations  in  the  preceding  sections  in  that  chapter, 
it  shall  be  a  sufficient  defence,  that  the  cause  of 
action  arose  more  than  twelve  years  before  the  suit 
was  filed. 

Unless,  therefore,  the  Appellants  can  bring  the  ease 
within  the  provisions  of  the  third  section,  the  Sadder 
Deu'unny  Admvlut  has  rightly  decreed  to  the  Eespon- 
dents  the  amount  of  arrears  for  the  last  twelve  years. 
Tliis  section  provides,  that  in  all  civil  suits  for  debts  not 
foimded  upon  or  supported  by  an  acknowledgment  in 
writing,  and  in  all  suits  for  damages  other  than  those 
specified  in  the  preceding  section,  it  shall  be  sufficient 
defence  that  the  cause  of  action  arose  more  than  six 
years  before  the  suit  was  filed. 

The  question  is,  whether  this  is  a  suit  for  debt  or 


and  others. 
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damages  within  the  meaning  of  the  section,  for  if  it       ^^^^'^• 
be  either  the  one  or  the  other  (as  it  clearly  does  not      Beema 
fall  within  any  of  the  exceiitions),  the  amount  to  be    andTthers 

recovered  must  be  reduced  to  the  arrears  for  the  last    ^     "• 

Jamas-Jee 

six  years.  In  order  to  decide  this  question,  it  is  nc-  Shapor-Jee 
cessaiy  to  bear  in  mind  the  foundation  of  the  Re- 
spondents' claim  ;  it  does  not  rest  upon  any  contract, 
express  or  implied,  made  by  the  Appellants,  to  pay 
the  amount  sued  for,  but  arises  out  of  a  grant,  made 
by  the  Sovereign  proprietor  of  the  teratory,  of  wliieh 
a  part  has  since  been  given  to  the  Appellants,  by  which 
the  posssessors  of  land,  within  that  territory,  are  bound 
to  contribute,  in  certain  proportions,  to  the  main- 
tenance of  certain  hereditary  Officers,  created  by  the 
grant ;  imposing  an  obligation  on  the  Officers  to  per- 
form certain  duties,  when  required ;  and  an  obligation 
on  each  landowner  to  pay  an  annual  stipend  for  the 
maintenance  of  the  office. 

The  question  is,  not  whether  such  an  obligation 
might  be  enforced  by  a  suit,  in  the  natm-e  of  an 
action  of  debt,  but  whether  a  claim  be  constituted  in 
a  debt  within  the  province  of  this  Eegulation  ;  and 
theii-  Lordships  are  of  opinion  that  it  is  not.  They 
consider  the  debt  pointed  to  by  this  section  as  con- 
fined to  demands  founded  upon  the  contract  of  the 
parties,  for  the  terms  of  which  the  Government  in 
India,  justly  thought  it  unsafe  to  rely  upon  the  fading 
memory  of  witnesses,  beyond  the  period  of  six  years  ; 
neither  can  this  be  looked  upon  as  a  suit  for  damages, 
within  the  meaning  of  the  Regulation.  For  the  Re- 
spondents are  not  suing  for  damages,  sustained  by 
them  in  consequence  of  any  tortious  interference  with 
their  hereditary  rights,  or  for  any  breach  of  contract  by 
the  Appellants,  but  seek  in  this  suit  to  recover  the 
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1837.  payment  of  the  specific  sums  granted  to  them,  in  re- 
spect of  the  lands  occupied  by  the  Appellants,  and 
theii"  Lordships  are  of  opinion,  that  the  Judges  of  the 
Sudden-  Dewanny  Adcmliit  were  right  in  applying  the 
Shapoe-Jee  fourth  section  of  the  Kegulation  to  this  case ;  and 
and  others.  .^^^  advise  Her  Majesty  to  affii'm  their  decree  and  to 
dismiss  the  appeal  with  costs. 


ox    APPEAL  FROM   THK   EAST   INDIES. 


Edward      Bridgeman      Mills,      Col-  \  ^^      jj^^^f 
lector  of  Kaii'a    -     -     -     -     -     -     -  I    -'-'  ' 


MoDEE  Pe8ton-jee  Khoorsed-jee    -     -     Respondent* 

On  appeal  from  the  Stuider  Deivanny  Adatvlut  of 
Bombay. 

J_TIIS  was  a  claim  made  by  the  Eespoudeut  against  ""octh  June/ 
the  British  Governmeut  iu  India.,  to  the  callage  of         1838.^ 
Ravjlej,   and  the  rcA^enue  arising  ^therefrom,  from  the  A  village  hav- 
period  when  it  had  been  taken  possession  of,  under  "ifntcd^in 
the  following  circumstances : —  •^""'"  t>y  *;lie 

'-'  _  _  Peishwa  oi 

In  the  year  1803,  Bajee  Row  Pundit,  the  Peislma  the    Decmn. 
of  the  Deccan,  granted  by  Sunnud,   to   Khoorsed-jee  ^gath  of  the 
Vulhid  Jemset-jee,  his  heirs  and  successors,  in  perpe-  ?''^+^'^'^j|^,'"^ 
tuity,    the    village   of    Naioapoora,    otherwise    called  Zi«<(/ar,  or  Far- 
Ratvlej,  situate  in  the  Talooh  or  District  of  Ahmedabad  venues,  for  an 

fvlle"'ecl      debt 
*  Present : — Members    of    tlie    Judicial    Committee,  —  Lord   ^^g"  to    \im\. 

Brougham,  Mr.  Baron  Parke,  Mi'.  Justice  Bosanquet,  the  Eight   and     retained 
Hon.  Thomas  Erskine,  Chief  Judge  of  the  Bankruptcy  Coui-t.         XrelU^of 

Pri\y  Councillors, — Assessors,  Sir  Edward  Hyde  East,  Bart.,   Pwho  in  1818, 
.Su-  Alexander  Johnston,  Knt.  when  it  camo 

into  the  pos- 
session of  the  British  Government.  In  a  suit  in.stituted  by  the  repre- 
sentatives of  the  original  Grantee  for  possession  of  the  village  and 
j)aymcnt  of  the  arrears  of  revenue  so  sequestered,  it  was  held  by 
the  Judicial  Committee,  affii-ming  the  decree  of  the  Provincial  and 
Hiuldrr  Coiu'ts,  that  the  origmal  resumption  was  a  wi-ongful  act  of  an 
individual,  and  not  an  act  of  the  State ;  the  British  Government  were, 
therefore,  ordered  to  restore  the  village,  but,  pursuant  to  Bom.  Eeg.  V. 
of  1827,  sec.  o,  with  only  six  years'  arrears  of  revenue. 

Semblc. — The  right  of  a  party  to  institute  a  suit  as  heir  of  the  original 
Grantee,  not  having  been  disputed  ui  the  Coui'ts  below,  cannot  be  ques- 
tioned before  the  Judicial  Committee. 
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1838.        ill  fjie  Province  of    Guserat,  to  be  held  as  an  Enmu* 
Mills,        village. 

°Kaira,  °         ^7  vii'tue  of  tlio  abovG  Sunnuil  Khoorsed-jee  entered 
"•  and  continued  in  possession  of  the  village,  and  in  the 

Peston-jee  receipt  of  its  revenues,  until  the  month  of  February, 
°E^!™'    1815,  when  he  died,   leaving  a  Daughter  (who  was 
married  to  the  Eespuudent),  but  no  male  issue ;  when 
the  right  of  succession  to  his  estate,  according  to  the 
laws  and  customs  of  the  Parsee  caste  (to  wluch  he 
/  belonged),  devolved  to,  and  vested  in,  the  Respon- 

dent, as  his  iN'ephew  and  heir. 

Immediately  on  the  death  of  Khoorsed-jee^  Trim- 
bi(ck-jee  Dmiglia^  who  then  held  the  office  of  Mamlut- 
dar,  or  Farmer  of  the  revenues  of  Ahmcdabad,  under 
an  appointment  fi'om  the  Peishwa,  on  the  allegation 
that  a  considerable  sum  of  money  was  due  to  him 
from  Khoorsed-jee  as  the  balance  of  pecimiaiy  deal- 
ings between  them,  seized  and  took  possession  of  the 
village  oi  Eawlej  ;  no  Sunnud  or  Order  was  previously 
issued  fi-om  the  Peishiva,  authorizing  such  resump- 
tion, nor  was  it  proved  that  Trimbuck-jee  was  the 
8ursoobadah\  of  Ahmedabad,  or  invested  with  the 
Mootalikee  Sicca  (or  delegated  seal  of  State),  or  that 
he  had  any  right  or  power,  as  3Iamlufdar,  to  effect 
such  resmnption  without  a  *S'«;muf/,  or  order  from  the 
Peishwa.  After  its  seizui'e,  the  revenues  of  the 
village  of  Eawlej  were  not  carried  by  Trimbuck-jee  to 
the  account  or  credit  of  the  Peishtoa's  government, 
but  were  appropriated  by  liim  to  his  own  private  use 
and  benefit. 

Shortly  after  the  seizure  of  the  village,  the  Re- 
spondent, as  the  heir  of  Khoorsed-jee,  petitioned  the 

*■  Land  free  of  rent. 

t  Governor  of  the  Province. 
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Pcishvds  Government  for  its  restoration :   petitions        i^^s. 
were  also  presented  by  other  members  of  Khoorsecl-       Mills, 
jee's  family,  between  whom  and  the  Eespondent  some      "]£i'f°^^_  ° 
misimderstanding  arose  in  regard  to  the  right  of  sue-       ^^^^^^ 
cession  to  Koorsedjee's  estate,  -\yliich  was  referred  to   pestox-jee 
Mom  Diclcsit,  an  Officer  in  the  PcishwcCs  service,  for   ^""ee!""' 
adjudication. 

In  the  year  1816  (the  year  ensuing  the  seiziu'e  of 
the  village  of  Rau'Iej),  TrimlucJc-jce  ceased  to  be  Mmn- 
lutdar  of  Ahmcdahad,  and  the  Mamlid  was  trans- 
ferred fi'om  him  to  Lalcshman  Ramchunder  Uttr/urkur, 
who  acted  as  3Iamlutdar  of  Ahmedahad  until  1817, 
when  the  Mamlut^o.?,  transferred  under  a  Sunmid  horn. 
the  PeisJma  to  Annunt  Roto  Guicovjar.  It  appeared 
fi-om  the  Dufters  or  records  of  the  Feishiva's  govern- 
ment kept  at  Pooiucj  that  the  village  of  Rawlej, 
subsequently  to  its  seiziu-e  by  Trimbuck-jee,  was  en- 
tered in  those  records  as  the  Enam  of  Khoorsed-jee, 
and  that  it  so  remained  entered  up  to  the  time  that 
the  British  Government  took  possession  of  Poona  in 
1818. 

In  the  latter  end  of  1817,  while  the  disputes  be- 
tween the  Eespondents  and  the  other  members  of  liis 
family  were  ia  coiu-se  of  adjustment,  the  war  between 
the  Peishwa  and  the  British  Government  broke  out, 
which  terminated  in  1818,  in  the  conquest  of  the 
Peishwa,  aud  the  cession  of  liis  dominions  to  the  Bri- 
tish Government,  in  which  cession  (amongst  the  other 
possessions)  was  included  the  Mumlut  of  Ahinedahcul, 
comprising  the  village  of  Rcmkj,  the  inlieritance  of 
the  Eespondent. 

Shortly  after  the  dominions  of  the  PeisJnoa  had  been 
ceded  to  the  British  power,  Mr.  EJ^jJiiiistone,  who  was 
appointed  by  the  Go-\-erument,  Commissioner  for  the 
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1838.        settleuK^nt  of  the  affairs  of  the  Deccan,  iustituted  au 

Mill?!       iaquiiy  into  the  claims  of  the  Enamdars  of  the  late 

^Kaiia'  "^   Peishw(Cs  government  to  Enam  villages,   and  in  the 

I'-  course  of  such  inquiiy,  he  framed  from  the  Dufters  or 

Peston-jee   records  of  the  goATimment  at  Poona,  a  list  of  all  such 

^^'^'jEE  ™'    ^'iUiiges,  as,  during  the  existence  of  the  Peisfma's  rale, 

were  considered  and  treated,  as  held  in  Enam.     In  the 

list  so  framed,   the  village  of  Raivlej  vras   (amongst 

others)  inserted  as  an  Enam  A'illage,  and  was  described 

as  the  property  of  Khoorsed-jee. 

The  continuance  of  the  disputes  in  regard  to  the 
right  of  succession  to  Klioorsed-jee's  estate,  and  the  dis- 
turbed and  unsettled  state  of  the  country  consequent 
on  the  conquest  of  Poona^  prevented  the  Respondent 
from  asserting  his  claim  to  the  village,  on  the  domi- 
nions of  the  Pehhvm  coming  under  the  British  rule. 
Those  disputes  were  not  finally  adjusted  till  the 
year  1823,  when  the  Puncliajjet*  to  whom  the 
matter  in  issue  had  been  refen-ed,  decided  in  favour 
of  the  Eespondent's  claim,  declaring  him  to  be  the 
legal  successor  and  heir  of  Elioorscd-jee.  Upon 
the  decision  of  the  Punchayet,  the  Respondent  was 
put  in  possession  of  the  Sunnv.ds  and  title-deeds  of 
the  village  of  Rmvlcj,  and  being  then  in  a  situa- 
tion to  assert  his  claim,  he  forthwith  presented  a 
petition  to  the  Government,  claiming  to  be  entitled 
to.  the  village,  and  prajdng  that  it  might  be  restored 
to  hiin. 

The  claim  was  in  the  first  instance  referred  by  the 
Govermnent  to  the  then  Collector  of  Kaira,  Mr. 
Williamson,  who  instituted  an  inquiry  into  it,  and 
reported  the  result  of  his  inquiry  in  a  Letter,  dated 
the  12th  of  Jtdi/,  1827,  together  with  the  evidence  on 

*  Court  of  arbitration. 
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■^vhich  his  report  was  founded.     Upon  this  report  the        ^^38. 

Bombay   Government   refused   to  admit  the  Respon-  Mills, 

dent's  right  to  the  village,  alleging  that  it  appeared  °Kaira,° 

from  the  Poona  records  that  Trimbuck-jcc  was  at  the  ^r*"- 

MODEE 

head   of   the  Poona  administration   at  the  time   the  Peston-jeb 
sequestration  of  Raiolej  took  place,  and  that  his  acts        j^^,^ 
were  virtually  those  of  the  Government,  and  more- 
over, that  ho  was  a  Sursoobadah,  and  entitled  to  make- 
such  resumption. 

The  Eespondtent  again  petitioned  the  Government, 
stating  various  facts  to  show  that  Trimbuck-jec  was 
not  the  principal  Minister  of  the  Pcishwa^  nor  at 
the  head  of  his  administration  at  Poona,  nor  a  Sur- 
soobadah, and  that  the  village  of  RavAcJ  had  been 
attached  by  him  without  the  previous  authority  or 
subsequent  concurrence  of  the  Pcislma.  In  answer  to 
the  above  petition,  the  Respondent  received  from  the 
Secretary  to  Government  a  Letter,  dated  the  10th  of 
November,  1827,  informing  him  "  that  rules  regarding 
the  resumption  of  Enatiis  were  laid  doTVTi  with  great 
precision  in  the  Code  of  Regulations,  and  that  if  the 
Respondent  thought  they  had  been  infringed  upon  in 
his  instance,  he  should  apply  to  the  Courts  of  Justice 
for  redress." 

Accordingly,  on  the  22nd  of  3£arch,  1828,  the 
Respondent  filed  his  plaint  in  the  Zillah  Court  of 
Ahmedabad  against  the  Collector  of  Kaira,  as  the 
representative  of  the  Bombai/  Gavernment,  claiming 
the  restoration  of  the  village  of  Raiolej,  and  the  sum 
of  Rs.  110,000,  in  respect  of  the  revenue  of  the 
village,  for  eleven  years  previous  to  the  institution  of 
the  suit. 

To  the  above  plaint  ihc  Collector  put  in  his  answer 
on  the  1st  of   October,  1828,  not  questioning  the  title 
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Mills, 

Collector  of 

Kaira, 

1'. 

MODEE 

Pestox-jee 
Khooesed- 

JEE. 


of  tlie  Eespondent,  as  the  heii'  of  Ehoorsed-jee^  but 
insisting  that  the  attachment  of  RavHej  -was  a  valid 
attachment  on  the  ground — first,  that  it  had  always 
been  the  custom  of  the  Peishwa  and  Guicotvarh* 
Government,  to  call  that  man  Sursoobadah  who  held 
the  3Iootalikee  seal,  and  that  as  Trimhuck-jee  held  the 
Mootalikee  seal,  on  that  accoimt  he  was  called  the 
Sursooladah ;  secondly,  that  from  the  year  Sumvit 
1871  (a.d.  1815 — 16),  when  Trimbuck-jee  seized  the 
^'illage  of  Raivlej,  until  1873  (a.d.  1816 — 17),  the 
Peishwah  Government  received  the  revenues  of  the 
A-illage,  and  after  that,  in  Sumvitl^l^  (a.d.  1817 — 18), 
the  revenues  of  the  village  were  received  by  the 
Guicovjar  ;  and,  thirdly,  that  TrmbiicJc-jee  was  one  of 
the  Peishvja's  Ministers,  and  that  what  he  did  was  the 
act  of  the  Peishwa, 

To  this  answer  the  Eespondent  replied  on  the  24th 
of  November  following,  traversing  the  grounds  insisted 
on  by  the  Appellant  in  his  answer  in  support  of  the 
validity  of  the  attachment  of  Eatdej,  and  on  the  5th 
of  March,  1829,  the  Appellant  filed  his  rejoinder  to 
the  Eespondent's  replication,  and  thereupon  issue  was 
joined  between  the  parties. 

On  the  24th  of  March,  1829,  the  cause  came  on  to 
be  heard  before  Edvjard  Grant,  Esq.,  Judge  of  the 
ZiUah  Coiu't  of  Ahmedabad,  and  on  the  8th  of  August 
following,  the  Com-t  declared  its  opinion  to  be  "  that 
the  whole  of  the  Eespondent's  demand  was  just  and 
true,  and  adjudged,  that  the  Collector  of  Kaira  should 
deliver  over  the  village  of  Bawlej  to  the  Eespondent, 
together  with  the  revenue  of  the  village  for  eleven 
years,  amounting  to  one  lac  and  ten  thousand  rupees, 


*  The  Mahratia  chieftain  of  Baroda. 
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and   that   all   costs  of  suit  should  be  borne  by  the        ^838. 

Collector."  Mills, 

From  this  the   Collector   appealed  to   the    Siulder      °Kafrai° 
Detvannti   Adaivlut  at   Bombatf.     In   his   petition  of      ,,*"• 

^  ,       ,   .  .  MODEK 

appeal,  in  addition  to  the  several  objections  advanced  Pestox-jeb 
by  him  in  the  pleadings  in  the  Court  below  as  au  jee!^^' 
answer  to  the  Eespondent's  claim,  he,  for  the  first 
time,  and  as  a  new  ground  of  defence,  insisted  that 
as  KJioorsed-jee  left  no  male  issue,  and  died  without 
ever  adopting  the  Respondent  as  his  heir,  the  village 
of  Rmvhj,  according  to  the  custom  of  the  country, 
reverted,  on  the  death  of  KJioorscd-jee^  to  the  Pcishwa, 
and  that  it  was  sequestered  by  Trimbuck-jee  for  want 
of  issue  of  Khoorsed-jee.  The  Collector  adduced  no 
evidence  in  support  of  such  alleged  custom,  nor  in 
disproof  of  the  fact  of  the  Eespondent  being  the 
heir  of  Klioorsed-jcc. 

The  appeal  came  on  for  hearing  in  the  first  in- 
stance before  the  sitting  Judge  of  the  Sadder  Dewanny 
Adaivlut  (^Edward  Ironside,  Esq.),  on  the  6th  of 
October,  1831,  and  was  by  him  referred  to  a  full 
Court,  before  whom  it  was  again  heard  on  the  22nd 
of  November,  1832,  and  several  successive  days  ;  and, 
on  the  31st  oi  December,  1832,  that  Coiu-t  made  their 
final  decree,  wherein  they  stated  that,  having 
maturely  weighed  and  considered  the  evidence 
adduced  in  favom-  of  the  respective  parties,  they 
found  that  the  Respondent,  Modce  Peston-jee,  was 
acknowledged  in  the  Peishwa's  records  as  successor  to 
Khoorsed-jee,  and  had  been  held  as  such  in  various 
law-suits,  and  in  dealings  with  the  community  at 
large,  and  that  at  the  death  «f  Khoorsed-jee,  a  fonn 
applicable  to  the  occasion  of  succession  was  gone 
through  ;  they  were,  therefore,  of  opinion,   that  tho 
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1838.  Eespondent's  right  to  succeed  as  heir  was  established. 

Mills,  That  finding,  moreover,  that  Trimbuck-jcc  was  clearly 

"Kaii-a,  °  proved  to  have  possessed  no  authority  of  resumption 

-,  "•  in    the    District    wherein    the    contested    land    was 

MODEE 

Peston-jee  situated,  and  that  the  mere  act  of  resumption,  there- 
JEE.  '  ^oi"^)  established  no  right  in  the  Revenue  Department, 
and  that  in  the  records  procured  from  the-  Agent  for 
the  Government  at  Poona,  and  that  day  read,  it  was 
substantiated,  that  the  Pi,espondent  was  recognized  as 
rightfully  holding  the  exempted  land  so  long  as  the 
Peishwa,  and  after  him  the  British  authority  of  the 
Deccan  Commissioner  existed,  and  that  this  extended 
to  within  ten  years  of  the  suit  being  instituted,  the 
Coui't  were  of  opinion,  and  decided,  that  there  was 
no  presumptive  or  prescriptive  reason  for  withholding 
the  land  from  the  Eespoudcnt  But,  as  by  Eegula- 
tion  V.  of  1827,  sec.  3,  money  debts,  unsupported 
by  MTitten  acknowledgments,  were  not  recoverable 
after  six  years,  and  the  Coitrt  considered  the  arrears 
of  annual  proceeds  of  this  land  could  not  be  con- 
sidered in  any  other  light,  it  determined  that  only 
the  proceeds  of  the  six  years  previous  to  the  suit 
being  instituted  could  be  awai-ded  to  the  Eespondent. 
In  the  terms  of  which  opinion  judgment  was  accord- 
ingly given  in  favour  of  the  Eespondent,  and  the 
Judge's  decree,  dated  August  the  8th,  1829,  amended, 
proportional  costs  being  to  be  borne  by  the  parties. 

From  this  decree  the  Appellant  appealed  to  the 
King  in  Council,  praying  that  the  decree  of  the  Zillak 
and  Sudder  Dewanny  Courts  might  be  dismissed,  for 
the  following  reasons : — 

I.  Because  the  Appellant  adduced  no  proof  of  his 
alleged  adoption,  or  of  his  being  heir  to  Khoorsed-jee. 

II.  Because  the  ^  illage  of  Rcm'lej  was  legally  resumed 
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undei-  the  Goverument  of  the  Peishwa,  and  was  treated       ^^^8. 
as  a  Goverument  village  before,  and  at  the  time  when 
the  territory  to  which  it  is  situate  became  part  of  the 
British  dominions. 

III.  Because  the  grant  to  Khoorsed-jee  was  of  a 
nature  which  the  Government  had  a  legal  competence 
to  resume,  and  althougli  the  Government  had,  by  a 
Legislative  Act,  qualified  and  I'estrained  its  legal  com- 
petence, the  Eespondent  could  only  avail  himself  of 
that  Act  by  bringing  himself  strictly  within  its  pro- 
visions, which  he  wholly  failed  to  do. 

IV.  Because  the  village  of  Rawlej  had  been  assessed 
to  the  public  revenue  for  twelve  years  next  before  the 
institution  of  the  present  or  any  other  suit,  alleging 
a  title  to  exemption,  and  there  was  no  recognition  of 
such  title  subsequent  to  the  resumption  insisted  upon 
by  the  Appellant,  either  by  the  present  or  any  former 
Government,  or  by  any  public  Officer  under  them  pos- 
sessed of  competent  authority. 

V.  Because  the  Appellant  was  prevented  by  the 
conduct  of  the  Coiu-ts  below  from  adducing  evidence 
in  support  of  the  right  of  Government  to  the  revenue 
of  the  village  of    Rawlej. 

On  tlie  part  of  the  Respondents  it  was  contended, 
that  the  decree  appealed  from  ought  tu  be  affirmed,  for 
the  following  reasons  : — 

I.  Because  the  village  of  Batvlej  was  attached  by 
Trimbuck-jee  arbiti"arily  and  unjustly,  on  his  own  pri- 
vate account,  and  with  a  view  to  his  own  personal 
aggrandizement,  and  not  on  account  of  the  Peishtva^ 
or  the  Peishwa' s  Government. 

II.  Because  by  the  established  laws  and  usages  of 
the  Pa's/imt^s  dominions  no  £nam  village  could  be 
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1838.  attached,  except  under  the  authority  of  a  Sunnxul 
Mills,  previously  issued  by  the  Peishva^  or  unless  the  party 
Kaira^  °  attaching  was  a  Snrsoobadah,  and  invested  "with  the 
,r  "•  Mootalikee  seal :  and  because  in  the  instance    of  the 

Peston-jee  attachment  of  Buwlej  no  such  Sunnud  had,  in  fact, 
issued,  nor  was  Trhnhuck-jee  a  Sursoobadah  of  that  Dis- 
trict, and  was  not  invested  with  the  Mootalikee  seal. 

III.  Because  the  village  of  liatvlej,  after  it  had 
been  attached,  was  not  entered  by  Trbnhuck-jee  in  the 
Government  accounts  as  an  attached  village,  nor 'were 
its  revenues  carried  by  him  to  the  credit  of  the 
Government  in  any  such  accounts  ;  on  the  contrary, 
they  appeared  to  have  been  clandestinely  and  frau- 
dulently appropriated  by  him  to  his  own  use  and 
benefit. 

Mr.  SerjeantJ*^'^??^";^,  Mr.    Wigram,   Q.C.,   and 
Mr.  E.  J.  LluyJ^  for  the  Appellant, 

Contended,  that  the  original  grant  having  been  to 
Khoorsed-jee,  "to  be  enjoyed  by  him.  liis  family  and 
issue  for  ever,"  was  equivalent  to  a  limitation  to  him 
and  his  heirs  lawfully  begotten,  and  was  in  fact  a 
grant  in  tail  male, — that  having  only  female  issue  the 
lands  reverted  to  the  Peishwa,  whose  territory  being 
ceded  in  1818  to  the  British  Government,  their  title 
was  indefeasable, — that  the  Provincial  and  Sudder 
Courts  ought  to  have  insisted  on  the  same  proofs  of 
descent  as  would  be  requii-ed  in  a  pedigree  ease  here, 
and  that  there  being  no  such  proof,  and  no  evidence 
of  adoption,  the  suit  ought  to  have  been  dissmissed ; 
— that  even  if  adoption  had  been  proved,  there  was 
no  evidence  that  such  adoption  had  been  with  the 
consent  of  the  Government,  as  is  essential  in  all  gifts 
in  Enam,  and  they  insisted  that   Trimbuek-jee  being 
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Mamlutdar,  must  be  assumed  to  have  had  the  Moota- 
likee  seal,  without  which  he  could  not  exercise  the 
authority  of  his  office,  and  that  having  such  authority, 
he  was  fully  qualified  to  resume  the  grant  of  the 
village  in  question,  and  contended  that  the  Respon- 
dent's rights  never  having  been  recognized  by  the 
Peishwa^s  Government,  his  claim,  even  if  he  suc- 
ceeded in  establishing  his  descent  or  adoption,  would 
be  barred  by  the  Limitation  of  suits  Eegulation. 

Dr.  Lusliiiif/ton,  Mr.  A.  Lewis,  and  Mr.  Montague 
E.  Smith,  iov  the  Respondent, 

Maintained,  that  the  Respondent's  title  never  having 
been  questioned  in  either  of  the  Courts  below,  it  was 
not  competent  for  the  Government  to  raise  an  objec- 
tion on  that  ground  now ;  that,  in  fact,  the  Govern- 
ment, by  their  Letter  of  the  10th  of  November,  1827, 
in  reply  to  the  petition  of  the  Respondent,  had  recog- 
nized and  admitted  his  right  to  sue  as  the  representa- 
tive of  Khoorsed-jce,  and  that  even  if  such  recognition 
were  not  conclusive,  they  had  sufficient  notice  of  the 
character  in  Avhich  he  claimed  to  have  induced  them 
to  put  him  to  the  proof  of  his  title,  if  they  had 
entertained  any  doubt  upon  the  subject.  That  it  waa 
not  proved  that  Trimbuck-jee  ever  was  Sursoobadah,  or 
held  the  Montalikee  seal ;  and  though  the  resumption 
of  the  land  under  such  circumstances  would  have 
been  illegal,  yet  that  in  the  absence  of  all  coloirr  of 
authority,  such  resumption  was  absolutely  void  ab 
initio.  They  contended,  also  that  the  Respondent's 
claim,  if  affected  by  the  Limitation  of  suits  Regu- 
lation, was  only  so  to  the  extent  of  confining  the 
claim  of  arrears  to  the  period  awarded  by  the  Sudder 
Coiu't. 
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3rd  Julv, 
1838." 


1838.  Mr.  Justice  Bosaxquet  : — 

Mills,  The  Eesiioudent  in  tlii.s  case  commenced  a  suit  in 

'^"xatra'',"^   1/a/r/i,  1828,  in  the  Zillah  Court  of  Ahmedabad,  to 

V-  recover  from  the  Appellant,  the  Collector  of  Kaira, 

Pestox-jee   the  possession  of  the  village  of  Rawlej\  in  the  Petlad 

^^lilT^^'   -Perffunnah,   in  the  Taloak  of  Ahmedabad,  to  which  he 

claimed    to  be    entitled    as  representing   his   Uncle, 

Khoorsed-jce  Jemsct-jce,  of  the  value  of  Es.  1,00,000, 

together  with  the  revenue  for  eleven  years,  amounting 

to  Es.  1,10,000. 

This  village  had  teen  granted  in  1803,  by  the 
Peishwa,  in  Eitam,  to  the  late  Kkoorsed-jee,  and  had 
been  enjoyed  by  him  till  his  death  in  1814.  Soon 
after  which,  Trimhiick-jee,  who  was  Minister  of  the 
Pcishwa,  and  resided  at  Poona,  caused  the  village  to 
be  sequestered,  and  took  the  revenues. 

At  the  time  of  this  sequestration,  Trimbuck-jee  was 
Mamlutdm;  or  Farmer  of  the  Taiook  of  Ahmedabad. 
In  1815,  he  was  displaced,  and  dq^rived  of  all  hi.s 
oifi-ces ;  and  the  3f(mi hit  oi  Ahmedabad  was  confeiTed 
by  the  Peishwa  upon  Lakshman  Pamchunder  Nugurkur. 
It  was  afterwards,  in  consequence  of  the  Treaty  of 
Poo7ia,  in  1817,  granted  in  pei'petuity  to  the  {^uico- 
war,  who,  by  the  Treaty  of  Baroda,  6th  oi  November, 
1817,  assigned  it  to  the  East  India  Company.  Alt 
the  right  of  the  Peishwa  against  the  East  India 
C'Ompany,  as  Mamhtdar,  or  Fanner,  of  Ahmedabad, 
having  ceased  by  his  declaration  of  war,  and  con- 
sequent subjugation  of  his  territories,  and  suirender 
of  himself,  the  Government  of  the  East  India  Com- 
pany took  possession  of  the  village  of  Rairlej,  and 
collected  the  revenues  for  its  own  use,  from  1817  to 
the  commencement  of  the  suit. 

The  material  question  in  the  case  is,  whether  by 
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the  sequestration  of  the  village  iii  1814,  the  -Eiiani        1838. 
g;rant  made  by  the   Pcishwa  to  Khoorsed-jce    Vullud      Mills, 
Jctmet-jee,  in  1803,  was  put  an  end  to,  or  whether  the      "xaira  ° 
rcpresentatiA'e  of  Khoorsed-jee,  though  deprived  of  tne  "• 

enjoyment  of  the  revenues  by  Trimhuck-jee^  did  not  Peston-jee 
continue,  till  the  deposition  of  the  Peishiva,  to  be  ^""1^^^^" 
treated  by  him  as  Enamdar^  and  was  de  jure  Eiiamdar 
of  the  village.  If  the  Enam  grant  was  actually 
revoked  by  the  sequestration,  which  took  place  in  the 
time  of  the  Peiskwn,  the  Government  of  the  East 
India  Company  would  be  entitled  to  take  advantage 
of  such  revocation  ;  but  if  the  grant  subsisted  at  the 
time  of  the  conquest,  the  representative  of  the  Grantee 
would  be  entitled  to  demand  the  restoration  of  the 
village.  On  the  one  side  it  is  asserted,  that 
Trmlmck-fee,  by  virtue  of  his  office,  either  as  minister 
of  the  Pcishwa,  or  as  Sursoobadar  of  the  Talook  of 
Ahmcdabnd,  or  as  the  liolder  of  a  certain  seal,  called 
the  Mnotalikee  seal,  was  authorized  to  revoke  the  grant, 
although  no  Simnud  or  order  of  the  Peishwa  may  have 
been  received  by  him  for  that  purpose  :  that  his  act 
must  be  taken  to  be  the  act  of  the  Peishiva,  his 
Sovereign  ;  that  the  village  of  Raiolej  was  specified  in 
the  accounts  of  the  Petlad  Pergunnah,  in  the  Talook 
of  Ahmedabad,  which  was  imder  Trimhuck-jee ;  and, 
consequently,  that  his  receipt  of  the  revenue  must  be 
(ionsidered  as  the  receipt  of  the  Government,  by 
which  receipt  the  revocation  would  be  confirmed, 
though  not  made  in  pursuance  of  any  previous  Sunnud. 
On  the  other  hand,  it  is  insisted,  that  although 
Trimhuck-jce  was  the  minister  of  the  Peishwa,  and 
was  Sursoobadar  of  six  specified  3Iahals,  or  revenue 
Districts  in  Gu.veraf,  belonging  to  the  Peishwa,  and 

VOL  II  H 


50  CAPES   IN   THE   PEITY   COUNCIL 

1838.        might,  af5  sx;ch,  have  the  Mootalikce  seal  within  those 
Mills,      Districts,  he  was  uot  Sursoohadar  of  Ahmedabad,  nor 
"xaira,       entmstecl   Avitli    tlie  Mootalikce   seal   there ;   without 
"•  which  he  had  no  power  to  revoke  ;  that  he  was  only 

Peston-jee  3I(imlutdarj  or  Farmer,  of  the  revenues  of  Ahmedabad, 
jjjE.  '  under  an  express  grant  of  that  office,  which  was 
inconsistent  with  the  superior  authority  of  Sursooba- 
dar  ;  that  tlie  Enam  villages  were  excluded  from  the 
Mamlut  of  Ahmedabad,  and  the  village  of  Rawlej 
entered  in  the  accounts  in  a  diiferent  forni  fi"om  that 
of  the  places  subject  to  the  payment  of  revenue  ;  that 
no  Sunnud  of  the  Peishioa  was  ever  issued  to  autho- 
rize the  revocation,  nor  was  the  revenue  of  the  village 
ever  carried  to  the  accoimt  of  the  Peishwa.  Upon  all 
these  points,  each  party  has  relied  ujwn  such  parts  of 
the  evidence  as  appeared  to  support  his  vicAV  of  the 
case. 

The  Zillah  Coiu-t  and  Sudder  Dewanny  Adawlut  have 
concurred  in  pronouncmg  their  opinion  that  the 
authority  of  Trimbiick-jee  to  revoke  the  grant  was  not 
■established. 

Their  Lordships  have  considered  the  evidence  and 
the  ai'guments  urged  on  behalf  of  the  respective 
parties ;  and  as  they  agree  in  the  view  which  has 
been  taken  of  the  result  of  the  evidence  by  both  the 
Courts  below,  they  deem  it  unnecessary  to  enter  into 
a  particular  examination  of  it,  for  the  purpose  of  con- 
iii-miag  the  opinion  pronounced  by  those  Courts. 

Theii"  Lordships  being  of  opinion,  that  the  Enam 
grant  continued  in  force  until  the  deposition  of  thft 
Peishwa,  and  that  the  seizm'e  of  the  revenue  by 
Trimhuck-jee,  and  consequent  dispossession  of  the 
representative  of  Khoorsed-Jec,  was  the  M'rougful  act  of 
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nil  individual,  and  not  an  act  of  tlie  State,  the  objec-     ^^^ 
tion  to  the  Ecspondent's  recoveiy,  on  the  gi-ound  of 
limitation  of  time,  docs  not   arise,  since  the  village 
has  not  been  assessed  for  the  benefit  of  the  State  for 
the  period  of  twelve  years. 

Another  objection  to  the  Eespondent's  recovery  has 
been  made,  namely,  that  he  has  not  proved  himself 
to  be  the  heir  of  the  late  Enamdai-.  But  it  does  not 
appear  to  their  Lordships  that  his  heii-ship  has  been 
put  in  issue.  The  claim  made  in  the  plaint  is  the 
right  to  sue  for  an  hereditary  village,  Avhich  the 
Plaiutifi's  Father  received  in  JSnam,  and  is  thus  stated, 
— "  The  Aillage  of  Eaidej]  in  the  turruf  of  Kufthona, 
in  the  Petlad  Pergunnak  in  the  Ahmedabad  Talook, 
was  first  given  to  your  Petitioner's  Father,  who  was 
servant  to  the  Peishiva,  Dada  Sahed,  when  at  Camhai/y 
or  any  other  jjlace,  on  which  accoimt  he  gave  to  my 
late  Father  an  hereditary  Sunnud,  fi-om  the  Peishwa^s 
durlar,  in  the  year  1202  (corresponding  with  a.d. 
1803),  providing  that  he  and  liis  heii-s  for  ever  should 
enjoy  the  revenue." 

The  Appellant,  in  his  answer  to  the  pkuit,.  alleges 
five  grounds  of  defence,  but  in  no  one  does  he  deny 
that  the  deceased  Eimmdar  was  the  Uncle  of  the 
Hespondent,  or  that  the  Eespondent  is  entitled  to  sue 
as  his  heir.  Theii-  Lordships,  therefore,  do  not  think 
it  competent  to  the  Appellant  to  object  to  a  deficiency 
of  proof  upon  this  subject ;  and  they  would  very 
much  regret  if  the  pleadings  had  required  them  to 
give  effect  to  such  an  objection. 

It  appears  fi'om  the  evidence,  that,  after  disputes 
among  the  family  of  the  deceased,  the  right  of  repre- 
sentation was  agreed  to  belong  to  the  Eespondent ; 
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and  it  further  appears,  that  he  was  acknowledged 
and  treated  by  the  Peishwa  as  the  successor  of  the 
deceased. 

In  July^  1824,  the  Eespondent  presented  a  petition 
Peston-jee  to  the  Collector,  complaining  of  his  being  dispos- 
ji-jj  "  scssed  of  the  village,  in  consequence  of  which  inquiries 
upon  the  subject  wore  made  by  the  British  Govern- 
ment ;  and  in  August,  1827,  the  Collector  was  informed 
that  the  claim  of  the  Eespondent  was  inadmissible. 
On  the  31st  of  October,  1827,  the  Eespondent  pre- 
ferred his  petition  to  the  Government,  and  on  the 
10th  of  Noveml}er,  in  the  same  year,  was  refen-ed  to 
the  rules  respecting  the  resumption  of  Enams,  and 
told  that  if  he  thought  them  infrmged,  he  should 
apply  to  the  Coui'ts  of  Justice  for  redi'ess. 

In  March,  1828,  he  commenced  his  suit  against  the 
Collector  of  Kaira,  who  put  in  his  answer  on  the  1st 
of  October  in  that  year.  After  these  proceedings  had 
been  taken,  the  Collector,  by  a  Letter  fi-om  the  Govem- 
meut  of  the  0th  of  Ajiril,  1829,  is  informed  "  that  in 
defending  the  suit  he  is  at  liberty  to  use  such  argu- 
ments as  he  may  deem  necessary,  but  the  strength  of 
the  defence  must  rest  upon  the  fact  of  the  resumption 
having  taken  place  before  the  British  Government 
obtained  possession  of  the  Petlad  Pcnjunnah,  and 
having  been  made  by  Trimbiick-jee,  who  as  Sarsoo- 
ladar  of  the  Peishwa' s  share  of  Guierat,  was  qiutc 
competent  to  do  this  act." 

It  is  evident,  therefore,  that  the  Government  did 
not  contemplate  any  defence,  cither  upon  the  ground 
of  limiUitiou  of  time,  or  the  want  of  proof  tliat  the 
Eespondent  was  heir  to  the  deceased  Enamdar. 

The  Siuldcv  Devianivj  Adaivhit  has  very  properly 
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restrained  the  recovery  of  the  revenue  to  six  years, 
the  liability  to  refund  the  money  received  being  a 
money  debt. 

Their  Lordships  will,  therefore,  recommend  Her 
Majesty  to  affii'm  the  decree  of  the  Svddcr  Dcwanny 
Adawlut,  Avith  costs,  to  be  paid  bj^  the  Appellant. 


I83S. 

Mnj-s, 

Collector  of 

Kuiia, 

V. 
MoDEE 

Pestox-jee 

JSE. 
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]\ruLRAz  Lacidiia Aj>jicllani, 


Chalekaxy     Vexcata    Eajia    Jagg  a-  j  „  7    ^ 

XADHA  Eow ^Respondent. 

On  ap2>eal  from  the  Snddcr  Dcwmmij  Adawlut  of 
Madras. 


30th  .Tunc, 
i,s;is. 


JL  HE  question  involved  in  this  case  was  the  validity,. 
By  ^o"^Iin-  ^y  ^^^®  Hindoo  law,  of  a  devise  made  in  confirmation 
doo  law,  a  Ze-  of  a  previoiis  gift,  by  a  man  having  no  lineal  male- 
ing  no  issue  heu'S,  in  prejudice  01  his  Wiie,  m  whom  the  succession. 
!ilieuatin^°w  "^'^^^^^^j  ^^  ^'^^^  ^^  '^^  alienation  and  intestacy, 
liccd  or  Will,  Rajah  3Iulraz  Vencata  Goonda  Rotv,  the  Husband 
his  (jstate,  of  tlic  Appellant,  was  tlie  proprietor  of  the  La-khiraj 
fiuU  of ^Mneai  "^'il^^^o^  Somavaram,  in  the  Noseed  Zemindarij.  By  his 
male  issue  Will,  dated  tlio  11th  of  March,  1811,  he  constituted 
wouhl  vest  m  a  person  named  MuUa  Roto  his  Kurtay'\  for  certain 
wTthont  icr  P^^i'poscs  therein  defined,  and,  as  he  stated,  "  for  the 
consent.  pui'pose   of   Continuing   permanently  to  his  relative,. 

A  Will  estab-  Chalckamj  Jarjganadha  Row  (the  Eespondent),  the 
formei™m\  village  of  Somavuram,  which  I  have  ah-eady  trans- 
cannot  be  im-  ferred  to  him  for  his  maintenance." 

poached  in  a 

subsequent  *  Present :— Members     of     the     Judicial    Comm  if  fee,— Lord 

suit  brought 

by  the  same      Brougham,  Baron  Parke,   Mr.  Justice  Bosanqiiet,   Sir  Thomas 

party.  Erskine,  Chief  Judge  of  the  Com-t  of  Bankruptcy,  and  Sir  John 

Nicholl. 

Privy  CounciUors, — Assrsfors,  Sir  Edward  H^'de  East,  Bart., 
Sir  Alexander  Johnston,  Knt. 

I  Manager  of  his  property,  a  sort  of  Executor. 


ox  Arrr.AL  r?.o?j:  Tiir  east  ixdies. 
The   Bnjah   died  iu  1819   withoiit   issue,    leaving 
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the  Appellant,  his  Widow,   surviving.     In  1820  the      Mulraz 
Appellant,  as  such  Widow,  commenced  a  suit  in  the  ,.. 

Provincial  Coui-t  for  the  Xorthem  Division,  against   ^"/^^.^'^"^ 
Mulla  Rou\  for  the  possession  of  the  whole  of  her    Eajia  Jao- 
late  Husband's  estate,  and  obtamcd  a  decree,  which        kow. 
was  coulirmed  in   1824  by  the  Sadder  Comi,  estab- 
lishing  the   Will   of  the    Eajak,   and  declaring   her 
entitled,  as  the  Widow,  to  the  whole  of  his  estates 
not  specifically  bequeathed. 

In  Januw//,  1827,,  nearly  eight  years  after  the 
RajaWs  death,  and^thi-ee  years  after  the  decree  in  the 
above  suit,  the  Appellant  filed  her  plaint  in  the  Pro- 
vincial Court  for  the  J^ortliern  Division,  for  recoveiy 
of  the  village  Somavaram  from  the  Eespondent, 
alleging,  notwithstanding  the  devise  and  recognition 
of  the  Eespondent's  possession  in  the  Will,  that  a 
Sinmrcd,  or  deed  of  gift,  which  constituted  his  original 
title,  was  a  forgery ;  that  the  village,  being  held  toi^ 
PoUce  duties,  was  not  transferable  for  maintenance, 
and  that  the  Eespondent's  omission  to  report  the 
transfer  to  any  public  authority,  as  well  as  a  corre- 
spondence in  April,  1818,  subsequent  to  the  date  of 
the  alleged  transfer,  that  had  taken  place  between  the 
late  Rajah  and  the  Collector,  was  evidence  that  no 
such  transfer  had  been  made.  The  Appellant  also 
insisted,  that  her  late  Husband  was  not 'competent  by 
law  to  alienate  tlie  village  by  his  Will  without  the 
consent  of  the  Appellant,  as  his  heiress. 

The  Eespondent,  by  his  answer  to  the  plaint,  in- 
sisted upon  his  rights  under  the  deed  of  gift,  and  the 
Will  of  the  Ri(jah  confirming  the  gift.  In  proof  of 
the  Will  and  its  validity,  he  referred  to  the  records 
of    the   Provincial    Coiu't   in    the   suit   above   men- 


f'G  CASES  IX  Tire  rpj%T  corxciL 

tioiied,  and  to  tlie  decree  of  the  Suddcr  Court  upon 
appeal. 

The  parties  having  tiled  their  reply  and  rejoinder, 
^Ve^-'^a^^^"*^  the  Provincial  Court  deemed  it  imnecessar}'-  to  sum- 
EamaJag-  mou  Avitnesses,  and  on  the  21.st  of  J/a?ri%,  1828,  by 
Eow.       ^t^  decree,  dismissed  the  Plaintiff's  claim,  with  costs. 

Against  this  decree  the  Appellant  appealed  to  the 
Sudder  Betoauny  Adaiolutat  lladras,  and  in  her  special 
grounds  of  appeal,  siibmitted  and  insisted,  that  the 
gift  by  the  Will  was  at  variance  with  the  Eespondeut's 
claim  under  a  prior  gift  by  grant ;  that  the  Sunnud 
relied  upon  by  the  Eespondeut  must  be  a  forgery,  and 
that  the  terms  of  the  Will,  whereby  the  \illage  was 
given  to  the  Eespoudent,  were  inconsistent,  and  that 
the  gift  was  A'oid  on  that  accoiiut. 

The  ,Sudder  Dewannjj  Aduwlut  were  of  opinion, 
having  regard  to  the  Will  of  the  late  Rajah,  and  to 
its  own  decree  in  the  appeal  of  1824,  whereby  the 
ji^alidity  of  the  Will  was  established,  that  the  fact  of 
the  alienation  of  the  village  to  the  Eespondent  was 
unquestionable,  and  that  the  Appellant's  title  to 
recover  the  village  depended  exclusively  upon  her 
Husband's  competency  to  alienate. 

For  the  piu'pose  of  obtaining  an  exposition  of  the 
law  on  this  point,  the  Court  put  the  foUoAving 
question  to  their  Hindoo  law  officers : — - 

"  You  are  required  to  state  whether,  according  to 
the  Hindoo  law,  a  man  possessing  large  ancestral 
landed  estates,  and  other  proj^erty  to  a  considerable 
amount,  the  succession  to  which,  in  default  of  lineal 
male  heirs  vests  in  his  Wife,  is  competent,  without 
the  consent  of  his  Wife,  to  alienate  in  perpetuity  to 
one  of  his  nearest  male  relations,  a  village  which  he 
had  acquired  by  purchase  at  a  public  auction. 
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*'  You  will  cite  at  length  tlie  authorities  ou  which 
yom-  answer  is  grounded." 

To  this  question  the  Hindoo  law  OiRcers  returned 
the  following  answer  : — "  It  is  declared  in  the  Dhiirma 
Sastra,  that  a  man  inay  give  what  remains  after  a 
sufficient  property  is  retained  for  the  suitable  mainte- 
nance of  the  family,  such  as  food,  raiment,  &c.  ;  there- 
fore, if  the  ancestral  landed  estates  and  other  property 
of  the  person  mentioned  in  the  question,  who  is 
destitute  of  male  heirs,  be  sufficient  for  the  suitable 
maintenance  of  his  Wife  and  family,  he  is  competent, 
without  the  consent  of  his  Wife,  to  alienate  in  per- 
petuity to  one  of  his  nearest  male  relations,  a  village 
which  he  had  requii-ed  by  purchase  at  a  public 
auction.  Authoritj^. — Text  of  Vrihasjiati,  in  the 
chapter  of  Datta  Pradanika  in  the  law-book  Smriti, 
C/iaiidrika,  &c. :  'A  man  may  give  what  remains  after 
the  food  and  clothing  of  his  family.' — Text  of  Nareda  : 
'  What  exceeds  the  maintenance  of  the  family  may  be 
given  away.'  — Text  of  Yagnymonlhja  :  '  A  gift  made 
MTithout  prejudice  to  the  family  is  valid.'  " 

It  appearing  from  the  foregoing  answer  that  the 
Appellant's  Husband  was  fully  competent  to  alienate 
the  ^'illage,  the  Sudder  Dewannji  Adawlut.  by  its  decree, 
dated  the  IStli  of  November,  18.30,  affirmed  the  decree 
of  the  Provincial  Coui-t,  and  dismissed  the  appeal 
therefrom  with  costs. 

From  both  these  decrees  the  Appellant  appealed  to 
His  late  ]\Iajesty  in  Council,  praying  that  the  decree  of 
the  Sudder  Devjanmj  Adaivlut  might  be  reversed,  for 
the  following  reasons  : — 

I.  Because  the  Courts  below  acted  irregularly  and 
unjustly  in  refusing  to  receive  relevant  evidence 
tendered  by   the   Appellant,    and   in  founding   their 
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1838.  decree  upon  alleged  facts,  which  neither  appeared 
on  the  record  nor  bound  either  of  the  parties  in  the 
suit. 

II.  Because  the  opinion  of  the  Hindoo  law  Officers, 
which  was  the  foundation  of  the  decree  of  the  Sudcler 
Devjanny  Adawlut,  was  given  upon  an  eiToneous  and 
imperfect  statement  of  the  case. 

The  Eespondent,  on  the  other  hand,  submitted, 
that  the  appeal  ought  to  be  dismissed  and  the  decree 
affirmed,  for  the  following  reason  : — 

Because  the  WiU  of  the  late  Rajah,  the  validity  of 
which  had  been  previously  established  by  decree,  con- 
tained, in  the  clause  set  forth,  a  clear  and  unequivocal 
gift  of  the  village  to  the  Eespondent ;  and  the  com- 
petency of  the  Testator  to  make  that  gift  without  the 
consent  of  the  Appellant,  his  heii-,  was  imquestion- 
able. 

Mr.  Miller,  Q.C.,  Mr.   Wigrajn,   Q.C.,   and  Mr. 
Jackson,  for  the  Appellant. 

Mr.  Serjeant  Spankie,  and  Mr.  E.   J.  Lloyd,  for 
the  Respondent. 

Mr.  Baron  Parke  : 

Their  Lordships  deem  it  unnecessary  to  call  on  the 
Eespondent's  Counsel ;  the  only  question  is,  whether 
the  late  Eajah  was  capable  of  alienating  the  property 
in  question,  it  being  part  of  his  Zemindanj,  or  whether 
his  "Wife,  the  Appellant,  was  entitled  by  the  Hindoo 
kw  to  the  whole  of  the  Zemindary  for  her  pro\ision. 
The  Sudder  Court  examined  the  Hindoo  law  Officers 
on  that  point,  and  their  opinion  was  eleai-ly  in  favour 
of  the  RajalCs  right  to  make  such  alienation  :   that 
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Coiirt  thought  the  "Will  sufficiently  proved  in  the 
former  suit,  and,  upon  the  authority  of  the  Hindoo 
law,  dismissed  the  appeal :  their  Lordships  agree  in 
their  decision,  and  think  the  judgment  of  that  Coiu't 
must  be  affirmed  with  costs. 
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Pandoorttn(t  Bullal  Ptjndit      -     -     -     Aj)j7ellant, 

AND 

Balkrishen  Hurba-Jee  Mahajun  -     -    Respondent* 

On  appeal  from  the  Sudder  Deivanny  Adawlnt  at 
Bomhay. 

1838°^'      XHE  Respondent,  Balkrishen  Hurba-Jee  Mahajun, 
.  ~ — 7:~^      an  inliabitant  of  the  Sudasew-Pet,  obtained  a  decree 

A  petition  .  ... 

liaving  been  in  tlie  Coiu't  of  the  Senior  Assistant  Judge  of  the 
preveut'^tlLe  Zirkan  of  Poona,  on  the  13th  of  January,  1829, 
sale  of  a  house  affaiust  Wasdeo  Jenardhun  Khandef/lcur,  an  inhabitant 

and    prc'jiises      *="  _, 

under  attacli-  of  the  Same   Pet,    for  Es.   1,134.   l\.',  and   default 

nicnt,  in  satis-   i        •         i  i       i  i  •        i.  •       j_i 

faction  of  a  having  been  made,  he  caused  a  mansion-house  m  the 
decree  on  tlie  S,.mivan-Pef,  belonging  to  the  Defendant,   to  be  at- 

ground  tnat  ,         '  .  . 

the  Owner  T^as  tachcd,  in  Order  to  its  sale ;  two  notices  of  sale  were 

u^rcpi-r-'  '^^  accordingly  affixed  to  the  house,   when  the  present 

sented  m  Appellant  (who  was  no  party  to  the  suit)  presented 

Order  made  a  petition  to  the  Court,  on  behalf  of  the  Defendant, 

the  produc-  Wusdco  Jenardhiui,   in  which  he  represented,  among 

tion  of  the^  other  things,  that  the  Eespondent's  claim  upon  Was- 

support  of  deo  arose  prior  to  Holkar^s  invasion  of  the  City  of 

those  facts ; 

the  Petitioner  ''''  Present : — Members  of  the  Judicial  Committee,  —  Lord 
not  having  Brougham,  Mr.  Baron  Parke,  Sir  Thomas  Erskine  (Chief  Judge 
e^denct  ^and  of  the  Court  of  Bankruptcy),  Sir  Herbert  Jenner,  and  Dr. 
the  sale  being  Lushington. 

about  to  take       p^,•.^p^  Councillor  -.—Assessor,  Sir  Edward  Hyde  East,  Bart. 
place,    filed  a  '' 

plaint,    claim- 
in"  the  preniisesin  question  on  his  own  account,  as  equitable  Mortgagee ; 
but  having  failed  in  pro^ang  either  the  transfer  or  payment  of  the  alleged 
mortgao-c,  the  Sudder  Court  dismissed  his  suit,  and  their  decree  was 
affirmed,  but  without  costs,  upon  appeal  to  His  Majesty  in  Council. 
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Poonu,  aud  was,  in  fact,  upon   Wasdeo^s  Father ;  that        ^s^^- 
the  claim  was  altogether  of  a  fonner  period,   and  that    Pandoorcng 
the  Claimant,  b}^  continued  dcrnxu-riag,   had  obtained      pu^-dit 
a  more  recent  acknowledgment,   upon  which,   it  was  BALKEi<!iiEN 
alleged,  the  decree  was  founded,  and  that  at  the  time    HrnBA-JEE 
the    ackowledgment    was   given,    Wascico    was   only- 
twelve  years  of  age ;  aud  after  stating  that  no  one 
was  present   on   the   part  of   Wasdeo  Jenardhun,  he 
prayed   that   the   Nazir   might  have  orders  to  take 
down  the  two  notices  already  fixed  to  the  house,   and 
to  desist  from  fixing  any  more. 

Previous  to  any  order  being  made  on  the  abovd* 
petition,  and  on  the  31st  of  March,  1829,  the  Ee- 
spondent  ha-sing  presented  a  .  counter-statement  to 
such  petition,  procm-ed  proclamation  for  the  sale  of 
the  property  in  question  to  be  made,  aud  notice  of 
sale  for  the  20th  of  Aj^ril  then  following  was  given. 

On  the  11th  of  April,  1829,  the  following  Order 
was  made  upon  the  Appellant's  petition  of  the  ord  of 
March:  ''Whatever  proAdous  orders  you  may  have 
received  in  this  matter,  likewise  any  decrees  which 
may  have  beeu  passed,  you  are  dii-eeted  to  produce 
them  ;  also  any  proof  you  may  have  of  Wasdeo' s  age, 
which  having  sccu,  the  Coiu't  will  issue  fui-ther .orders. 
In  the  meantime  the  attachment  shall  be  suspended 
five  months." 

On  the  10th  of  August,  in  the  same  year,  the  Ee- 
spondcnt  presented  a  petition  to  the  Coiurt,  stating 
that  five  months  had  elapsed  since  the  above  Order, 
and  no  proofs  of  the  minority  of  the  Defendant 
(  Wctsdeo  Jenardhun)  had  been  shown,  and  prayed  that 
the  sale  might  proceed;  whereupon  the  Court  pro- 
nounced an  Order  on  the  20th  of  August,  1829, 
''That  Fandoorung  BiiUal  Pundit  (the  Appellant)  bo 
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1838.       called  aud  examined  respecting  the  proofs,   which,   if 

PiN-DooBUNG  he  does  not  produce,  the  law  must  take  its  coiu'se  in 

P^i^n     the  usual  way  against  the  Defendant." 

^-  The  Eespondeut  subsequently  presented  a  further 

Balkbishen  .  ^  .    . 

Hubba-Jee  petition  to  the  Court,  complammg  of  the  delay,   and 

'^'^''^^"    praying  that  an  Order  might  be  made  for  the  sale  to 

take  place,   aud  that  if  the  Appellant  should  make 

any    further   hindrance,    he   should   be   required   to 

fiu-nish  ample  security  for  aU  damages. 

On  this  petition,  the  Judge  referred  it  to  the  Nazir 
of  the  Coiu-t,  to  make  a  report  of  the  circumstances. 
On  the  27th  of  March,  1830,  the  Nasir  reported, 
among  other  things,  that  if  the  Defendant,  Wasdeo, 
objected  to  the  decree,  he  should  have  fiumished  the 
requisite  securities,  and  filed  an  appeal ;  but  that  he 
had  not  appealed  or  furnished  secm"ity  for  an  appeal, 
pursuanttoEegulation.lv.  of  1827,  sec.  82; — that 
the  objection  on  the  part  of  Wasdeo  had  been  offered 
by  the  present  Appellant,  who  Avas  not  an  authorized 
Pleader,  nor  would  he  give  security  for  the  satisfac- 
tion of  the  present  Eespondent's  decree. 

Upon  this  report,  the  Court,  by  an  Order  dated 
the  26th  of  Ajyril,  1830,  dii-ected  the  Nuzir  to  pro- 
ceed to  sell  the  property  in  question  by  public  auction, 
according  to  the  usual  forms,  unless  any  fi-esh  ob- 
stiniction  should  present  itself. 

On  the  3rd  of  May,  1830,  the  Appellant  filed  a 
plaint  in  the  Court  of  the  iN'ativc  Commissioner  of 
Poona,  praying  for  the  removal  of  the  attachment  on 
the  property  in  question,  on  the  gi-oimd  of  its  being 
mortgaged  to  him  by  Narrain  Dhondco  and  his 
Brother,  Wasdeo  Jenardktm  Xhande///air,  ioT  lis.  2,163. 
2-quarters ;  he  alleged  also,  that  the  house  in  ques- 
tion   was    originally    mortgaged  by  the  Father  of 
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Wasdeo  Khandeyhir  to  Sriniwas  Roiv    Narrain    aucl        i^^^- 
Govind  Row  Eswiint  Khateykur,  aud  that  it  was  sub-    pandoobung 
sequently  redeemed  by  him  (the  Appellant)  by  the      Pundit 
payment  of  the  sum  due  thereon  to  the  grandson  of  bujurishen 
the   Mortgagees,    and  taken   possession   of    by   him,    Hukba-Jee 
together  with  the  deeds  and-  receipts  thereof,  since 
which   he   had  remained  in  quiet  enjoyment  of  it ; 
that  the   house  was  the  common  property  of  both; 
and  that  he  (the  Appellant)  having  paid  the  money 
on  account  of    Wasdeo  Kliandeylcur,  the  property  was 
made  over  to  him,  with  a  Bond  for  the  amount,  dated 
Saka^  1745,  in  the  month  Sravun-vud,  on  the  9th  day, 
fi'om  which  time  he  made  all  the  repau's,   and  had 
thereon  expended  Es.  836.  2-quarters,  making  a  total 
disbursement  of  Es.  3,000,  wich  was  the  amount  he 
claimed  upon  the  house,  or  Es.  1,500  fi-om  each  of 
the   two  brothers,    and  the  Defendant  (Eespondent) 
ha^dng   attached  the  house,    he  claimed  the  amount 
from  him,  with  costs. 

The  Eespondent  having  been  admitted  to  defend 
the  suit  in  forma  pauperis,  put  in  his  answer  on  the 
18th  of  Februarjj,  1831,  in  which  he  stated  the  cir- 
cumstances which  had  occurred  before  the  institution 
of  the  suit,  and  prayed  that  he  might  be  furnished 
with  authenticated  copies  of  all  documents  adduced 
as  evidence  in  support  of  the  claim  by  ^the  Plaintiff. 
The  rejoinder  and  reply  having  been  filed,  the 
Plaintiff  produced  certain  documents  in  support  of 
his  claim.  The  first  pui-ported  to  bo  a  Letter  re- 
ceived by  him  from  Narrain  Dhondeo  and  Wasdeo 
Jcnardhun  Khandeykur,  dated  the  9th  day  of  the 
month  Sravun-vud,  Saka,  1745  (a.d.  1823-4),  and 
was  as  follows : — "  We,  Narrain  Dhondeo  and  Wasdeo 
Jeiiardhun  Khundeyhur,  herewith  convey  to  you,  Pan- 
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1S38.        doorimf)    Biillal  Pundit,    o\a    wanu    expressious   of 

paxdooeins  friendsliip  and  consideration,  and  beg  to  acknowledge 

Pu^^J^r      Jour  letter,  dated  the  3rd  day  of  Sravun-vud,  which 

BiLKEisnEx  I'^^ched  by  the  post,  and  we  have  didy  observed  the 

Hcrba-Jee  contents,  which  state  that, — 

"  Wamunrow  Runchunder  and  Essivimt  Anund  Row 
Khateijkur,  the  Grandsons  of  Sriniwas  Row  and  Go- 
vindroio  Dada  Khaieykur,  ha^-ing  arrived  in  Poonah, 
were  anxious  to  give  up  the  house,  as  they  were  in 
want  of  theii-  cash  which  they  had  advanced  upon  it, 
and  demanded  repayment  of  the  same,  or -an  absolute 
transfer  of  the  house,  to  enable  them  to  raise  the  sum 
upon  it  by  mortgaging  it  to  some  other  person.  This 
was  the  substance  of  yoiu*  communication,  which  has 
caused  us  great  anxiety  and  dilficult}^,  and  which  we 
cannot  well  explain  in  a  Letter ;  we  regret  that  it  is 
totally  out  of  our  powei-  to  raise  the  money  required 
for  the  release  of  the  house,-  and  we  now  write  to 
you,  as  to  oiu"  Father,  and  request  you  to  take  this 
house  yoiu'self,  that  oiu-  good  name  may  remain 
untarnished.  And  we  beg  you  will  make  some 
arrangement  with  the  Khateykurs  respecting  the 
mortgage,  and  endeavour  to  get  them  to  take  eight 
anas  in  the  rupee,  which  you  must  kindly  advance, 
and  take  the  house  as  secm-ity  for  the  same,  together 
with  all  the  deeds  and  bonds  oiu-  predecessors  gave 
relating  thereto.  "We  have  mentioned  eight  anas, 
and  if  you  can  make  the  bai'gain  for  four,  the  profit 
shall  be  yours,  but  if  for  twelve,  then  the  excess  you 
must  give  ;  but  above  all  we  entreat  you  to  relieve  us 
from  om-  difficidty,  and  preserve  the  good  name  of 
OIU-  family.  "We  are  far  distant,  and  we  give  the 
mansion  cntii-ely  into  your  hands,  should  it  require 
any  repaiis  or  alteration,  have  such  as  may  be  neces- 
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sary  made  by  Baba  Amheyhir  and  Gopal  Kessoo  ^^ 
Ktirianbalkur  ;  the  whole  sum  for  which  Khateykur 
has  our  Bond  is  Rs.  4,327.  If  the  eight  ana  arrange- 
ment is  made,  the  half  will  be  Es.  2,163,  two  quarters, 
on  which  sum  we  agree  to  pay  you  interest  at  the 
rate  of  three  quarters  per  month,  and  whatever  sums 
you  may  expend  on  repairs  and  alterations,  we  will 
repay  to  you  with  interest,  and  till  this  is  paid  we 
will  abstain  from  all  right  over  the  mansion.  You 
may  keep  this  Letter  as  a  deed  written  by  our  own 
hands ;  whatever  rent  may  accrue  from  the  house  you 
shall  have  a  half-share,  and  we  will  not  reckon  it  as 
a  set-off  to  our  debt  to  you  :  the  remaining  half-share 
of  rent  whicli  may  come  in  you  must  give  once  to 
Gopal  Punt  Tattia,  until  repayment  has  been  made  to 
you  of  the  sum  Es.  2,163,  two  quarters,  disbursed 
on  our  account  to  Khateykur,  together  with  anj^  out- 
la)''S  from  repaii-s  to  the  mansion,  -ndth  interest  at 
three-quarters  per  cent,  monthly  thereon.  We  re- 
nounce all  title  or  right  over  the  mansion  ;  once  more 
we  entreat  you  to  rescue  us  from  the  difficulty  with 
Khateykur ;  we  rely  on  you  for  the  preservation  of 
our  good  name  and  of  that  of  our  family." 

The  next  pm-ported  to  be  a  receipt,  dated  the  9  th  day 
of  Assin-sood,  in  the  year  Saka  1745  (a.d.  1823-4), 
passed  by  Wamud  Row  Eamchunder,  and  Esswant 
Anund  Roio  Khateykur,  to  Narrain  Dhondeo,  aud  Was- 
deo  Jenardhim  Khandeykur,  reciting,  that  Govind  Row 
Essivant,  deceased,  theii-  Grandfather,  and  Srinkoas 
Row,  also  deceased,  their  Father,  lent  certain  monies 
to  Kliandeykur'' s  deceased  Fathers,  Dhondeo  Gopal,  and 
Jenardhun  Gopal  Khandeykur,  on  Bond,  amounting  to 
Es.  4,327,  the  particulars  whereof  were  there  set  forth, 
of  which  Es.  3,401  were  seciued  by  mortgage  of  the 
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1838.        house,  and  the  remaining  Es.  926  on  their  personal 
p  ANDooRDNa   Bonds,  and  that  they,  the  Khateykurs^  in  consideration 
PuiNDiT      of  the  Mendship  that  existed  between  their  respective 
Balkrishen  ^iicestors,  did  agree  with  Pandoorung  Bullal  Pundit, 
Uueba-Jee  and  Gopal  Kessoo   Kurumhalkur  (on  the  part  of  the 
Khamleykurs),  of  their  own  free  will  and  consent,  to 
take  Es.  1,101,  and  give  up  all  claim  to  the  remaining 
portion  of  the  debt,  amounting  to  Es.  3,226,  together 
with  all  interest  due  thereon,  and  all  Bonds  and  docu- 
ments relating  thereto,  and  they  thereby  declared,  that 
all  other  documents  relating  to  that  sum  were  null  and 
void,  and  that  they  had  no  further  rights  or  claim 
over  the  Khandeykurs'  mansion  or  its  appurtenances, 
or  any  claim   on   account  of   the   rents    or  interest. 
This  document  pui-ported   to  be  signed  by    Wa7nun 
Poll)  Ramchunder^  and  Essioant  Anund  Row,  and  had 
the   names   of  five    witnesses   attached   as   attesting 
the  same. 

The  Plaintiff  also  produced  a  receipt  from  the 
Kkateykiirs  for  the  above  sum  of  Es.  1,101,  dated  5th 
Assmvud  in  the  same  year  Saka  1745,  and  attested 
by  two  witnesses. 

Three  of  the  attesting  witnesses  to  the  first  receipt, 
Bicca-jee  Punt.,  Mathoora  Baee,  and  Latchman  Jadoio, 
were  examined  by  Letters  addressed  to  them,  signed 
by  the  Commissioner,  on  which  they  were  directed  to 
indorse  their  respective  answere,  and  in  that  way  they 
severally  set  forth,  that  they  knew  the  transaction 
respecting  the  alleged  mortgage  to  have  taken  place, 
but  by  what  means  they  neither  of  them  stated ;  and 
that  they  have  placed  their  signatures  to  the  receipt 
in  question,  but  neither  the  signatures  attesting  the 
receipts,  or  subscribed  to  the  answers  in  question, 
"Were  proved,  or  admitted  to  be  the  hand^VTitiug  of 
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the  ijarties  in  question.     The  Plaintiiffi  also  examined       i^^s. 
in  the  same  manner,   Visa-jee  Trimbuck  Ambeykur,  by   pandoobhss 

'•11  T  J.     J     J.        -L.  BrLLAL 

whom  the   repau's  to  the  honse  were  directed  to  be     pundit 
done,  who  replied  to  the  same  effect ;  and  stated  that  B^j^jtMSHE^r 
the  Plaintiff,  whenever  he  made  repairs  or  alterations   HrRBA-JEB. 
in  the  house,  consulted  him  thereon. 

The  Plaintiff'  (the  Appellant)  was  likewise  ex- 
amined resi>ecting  his  connection  with  Gopal  Kessoo. 

On  the  12th  of  October,  1831,  tie  Kative  Com- 
missioner decreed,  "  That  the  house  in  question  was 
held  in  mortgage  b)'  Pandoorung  BuUal  Pundit^  which 
said  mortgage  bars  all  right  of  the  said  Defendant 
(the  Eespondent)  to  attach,  in  execution  of  his  said 
decree,  the  house  of  the  Khandeykur  family,  and  the 
claim  and  suit,  which  the  Plaintiff,  Pandoorung  Bidlal 
Pundit,  has  brought  against  the  Defendant,  Balkris- 
hen  Hurba-jee  Mahajun,  to  raise  the  attachment  from 
the  dwelling-house  of  the  said  Khandeykur,  is  estab- 
lished and  made  good,"  and  decreed  the  Defendant 
to  pay  the  costs  of  the  suit. 

From  this  decree  the  Defendant  appealed  to  the 
Zillah  Court  of  Poona,  and  on  the  27th  of  December, 
1831,  that  Court,  after  reciting  the  proceedings,  ob- 
served, "  That  the  suit  was  founded  on  the  above- 
mentioned  Letter  alleged  to  nave  been  sent  to  Pandoo- 
rung Bullal  Pundit,  by  Dhendao  Wasdeo  Khandeykur, 
who  were  resident  in  the  northern  Provinces  of  India, 
whose  handwTiting  has  not  been  satisfactorily  proved, 
neither  are  there  any  witnesses  to  the  said  paper. 
That  tlie  Appellant  (tie  present  Eespondent)  had 
<jbtained  a  decree  against  Khandeykur,  and  in  execu- 
tion thereof,  had  attached  his  (A'^^ancZey/u^r's)  house,  to 
obstruct  which,  the  Respondent  (the  present  Appel- 
ant) brought  an  action  against  him ;  but.  up  to  that 
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1838.       time,  he  had  not  urged  or  brought  forward  his  chiim  to 

.  PANDooBr.NG  the  said  house,  ou  the  gi'ound  that  he  held  it  iu  mort- 

Pu.vDiT      S^S^,  find  ii^  the  outset  of  the  proceedings,  gave  as 

Balkrishej;  ^^^  reason  for  suing  tlie  AppeUant  (the  Respondent), 

Hukba-Jee  that  the  owner  of  the  property  resided  in  a  distant 

part  of  Hindostan,  and,  therefore,  he  appeared,  as  it 

were,  for  him.     Wherefore,  taking  all  these  cii'ciini- 

stances  into  consideration,  the  Court  could  not  say  that 

the  Eespondent  (the  present  Appellant)  had  made  out 

his  claim  on  the  property,   and  could  not,   therefore, 

confirm    the    Order    for    removing  the  attachment." 

The  Respondent  (the  Appellant)  Avas  declared  liable 

to  costs  in  both  CJourts. 

On  the  22nd  of  3Iarch,  1832,  the  Appellant  pre- 
sented a  petition  of  appeal  to  the  Sudder  Dcwanmj 
Adatolut  of  Bombai/,  from  this  decree ;  and  upon  the 
motion  of  the  Respondent,  by  order  of  the  Court, 
various  questions  "were  put  on  interrogatories,  to  the 
witnesses,  whose  evidence  had  been  produced  on  the 
hearing  before  the  Commissioner. 

Bicca-jee  Punt,  one  of  the  attesting  witnesses  to 
the  deed  of  release  fi-om  the  Khatoj/curs  to  Khanday- 
kurs,  who  had  already  been  examined  in  the  mode 
above  stated,  being  ask^d  who  was  present  when  he 
was  asked  to  affix  his  signature  to  the  deed  of  release, 
replied,  that  Kliateijkur  and  Pandooruiiff  Bidlal  Pundit 
both  came  to  his  house  ;  that  Khateykiir  said  that  he 
had  received  the  money,  and  that  he  (the  witness) 
affixed  his  signature  to  the  document  in  his  own 
house,  at  the  request  of  Khateijkur  and  Pundit.  He 
stated  also,  in  answer  to  a  fm-ther  interrogatory,  that 
the  document  was  brought  to  him  by  Khateyknr ^ 
drawn  out  and  executed,  and  given  by  him  to  wit- 
ness ;   that  he  could  U'jt  state  what   the   contents  of 


ON  APPEAL  FROM  THE  EAST  IXDIES. 


69 


the  deed  of  release  were,  as  he  was  only  asked  to 
authenticate  it  with  his  signature,  which  he  did. 

Visa-jee  Trimhtick  Amhej/hir,  whose  testimony  also 
respecting  the  transaction  had  been  received  by  the 
Commissioner,  was  further  examined  upon  interroga- 
tories ;  and  in  answer  to  the  question,  who  WTote,  or 
who  signed  the  receipt,  replied,  that  he  could  not 
from  his  own  knowledge  say ;  that  the  Pundit  told 
him  he  had  obtained  a  receipt  in  the  name  of  Khan- 
de^/kur,  and  that  it  was  already  written  ;  but  added, 
''  I  saw  no  witness  attest  the  document  in  my  pre- 
sence." To  an  inquiiy  that  it  was  Avritten  iu  the 
document,  that  Kkatei/kur,  had  given  up  the  papers 
and  Bonds,  he  answered — ^but  how  many  Bonds  there 
may  have  been,  or  what  might  have  been  their  pur- 
port, as  well  as  that  they  had  been  given  up  to 
the  Pundit  by  Khatqjkur,  was  all  hearsay  from  the 
Pundit ;  and  added,  "  I  saw  none  of  them  given  over 
myself." 

Interrogatories  were  also  addressed  to  Laichman 
Jadow  Roto  and  Mathoora  Baee,  both  of  whom  ap- 
peared as  witnesses  to  the  deed  of  release  ;  but  no 
answers  were  obtained  from  either  of  them. 

On  the  6th  of  June,  1833,  the  Sudder  Dcwanwj 
Court  made  its  final  decree,  confirming  the  decree 
of  the  Zillah  Court,  with  costs. 

From  this  decree  the  Appellant  appealed  to  His  late 
Majesty  in  Council,  praying  that  the  same  might  be 
reversed,  for  the  following  reasons  : — 

I.  Because  it  was  proved  that  the  Appellant  ad- 
vanced from  his  own  monies  the  sum  necessary  to 
discharge  the  prior  mortgage  of  the  premises,  under 
circumstances  which  gave  him  a  specific  lien  iipon 
the    properly ;    and    no   evidence   has    been   given. 
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1838.        showing  tliat  auy  part  of  the  same  had  beeu,   and  ia 
panuookung    fact  uo  part  has  been,  repaid  to  him. 

Pundit  H-     Because  it  was  proved  that  the  Appellant  had 

Balkrishex  ^^^'^  advances  for  repairs  to  the  premises,  under  the 

Hurba-Jee  authority  of   the  Mortgagor,  and  there  is  no   evidence 

that  the  same  has  been,   and  in  fact  they  have  not 

been,  reimbursed  to  him. 

III.  Because  it  was  proved  that  the  Appellant  has 
acted  under  the  authority  of  a  valid  agreement  be- 
tween himself  and  the  ilortgagors,  M'hich  the  parties 
were  competent  to  enter  into,  and  which  it  would  be 
inequitable  to  deprive  the  Appellant  the  benefit  of. 

The  Eespondent,  however,  submitted,  that  the 
decree  appealed  fi'om  ought  to  be  affiimed,  for  the 
following  reason  : — 

Because  there  was  no  satisfactoiy  evidence  that  the 
house  of  the  Khatcijkurs  was  ever  in  mortgage  ;  and 
that  even  if  such  mortgage  did  exist,  there  was  no 
proof  that  the  premises  were  redeemed  by  the  Appel- 
lant, so  as  to  give  him  any  mortgage  or  lien  on  the 
said  house ;  and  the  Appellant's  whole  conduct 
evinced  a  design  to  obstruct  and  defeat  the  Eespon- 
dent's  just  execution  against  the  property  of  his 
Debtor,  Khandeykiir. 

Mr.   Miller,  Q.O.,  Mr.    Wiffnim,  Q.C.,  and  Mr. 
Jackson,  for  the  Appellant. 

Mr.    Serjeant    Spankie,    ]\[r.    U.    J.    Lloyd,    and 
Mr.  Edmund  P.  Moore,  for  the  Eespondent. 

The  Judicial  Committee,  without  calling  on  the 
Respondent's  Counsel,  dismissed  the  appeal, — 

Lord  Broigham 
Observing,  that   the  Appellant  had  shaped  his  case 
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as  eqiiitahio  mortgagee  from  the  Khatef/kvrs,  alleging       ,_^ 

that  he  had  paid  off,   at  their  request,   the  mortgage  Paxdoobdko 
due  on  their  property,  and,  therefore,  claimed  to  stand      Pcmdit 

in   the  position  of   the  original  Mortgagee,    as  if  a  bu^erishex 

regular  transfer  of  the  mortgasre  had  been  made  to  HrKSA-JEs 

111-  rr.     •  f       I.        MaHAJVK. 

hira.  That  perhaps  he  had  given  sufficient  proof  of 
his  being  the  hand  that  had  paid  ofS  the  money 
under  the  original  mortgage ;  but  that  it  was  his 
own  money,  or  that  he  was  to  stand  in  the  situation 
of  the  original  mortgagee,  he  had  not  made  out. 
That  the  fact  of  any  equitable  assignment  having 
been  made  to  him  depended  upon  the  Letter,  which, 
though  he  contended  it  was  genuine,  was  not  proved ; 
that  there  was  in  fact  no  proof  in  favour  of  it,  and 
his  own  conduct  in  making  first  a  claim  on  behalf  of 
the  infant  Wasdeo,  and  not  until  that  failed,  any  on 
behalf  of  himself,  was  a  strong  argument  against 
him ;  and  there  being  no  proof  of  the  document 
upon  which  he  now  relied,  their  Lordships  were  of 
opinion,  that  the  appeal  ought  to  be  dismissed,  but 
without  costs. 
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SooRTAH   Eo^v,   i\riaor  son  of  tlio  late" 
Eajiih  How  A'encuta  Nilaclry  Eow, 
Zeniiudar  of  Pottapoor  fv.lio  wa.s  the  ^Appellant, 
original  Defendant),  by  his  gnardian,  | 
C'halekauy  Dui-nia  Row     ...     .J 


Eajah  ExoocrxTY  SooiUAU  (the  ori- i  „  ,    ,. 

ginal  Plalntiif)     -----     .\Ji''spondent* 

On  appeal  from  the  Siidkr  Dcivanny  Adawhit  of 
3Iadrns. 

_L  ins  was  an  appeal  from  a  decree  made  in  a  suit  for 
tlio  recoveiy  of  the  mesne  profits  of  a  certain  village 
called  Gorasa,  in  the  Zemindary  of  Pettapoor.  The 
suit  was  instituted  by  the  Eespondent  against  the 
Appellant's  Father,  Bajah  Row  Vencata  Niladry  Row, 
for  Es.  8,860.  0.  C,  the  anioimt  (with  intei'est)  of  the 
rents  and  profits  of  the  village,  received  by  the  Rajah, 
in  the  years  1823  and  1824. 

The  right  to  the  possession  of  this  village  had  been 
in  issue  between  the  same  parties  in  a  fonner  suit ; 
in  which  the  Suddcr  Dcwanny  Adawlitt  at  Madras,  by 

*  Present :  —  Members  of  the  Judicial  Committee,  —  Lord 
Brougham,  Mr.  Baron  Parke,  Sir  Thomas  Ei-skine  (Chief  Judge 
of  the  Court  of  Bankruptcy),  Sir  Herbert  Jenner,  and  the  Bight 
Hon.  Dr.  Lushington. 

Privy  Councillor  : — Assessor,  Sir  Edward  Hyde  East,  Bart. 


30th  Kov., 
1838. 

The  Provin- 
cial Court 
havino;  dis- 
missed a  suit 
for  mesne  pro- 
fits, on  the  al- 
legation that 
the  evidence 
on  either  side 
was  unsatis- 
factory, and 
that  the  Plain- 
tiff had  pro- 
duced spu- 
rious accounts 
and  caUed 
perjured  wit- 
nesses, the 
Sadder  Court, 
on  appeal, 
though  dis- 
satisfied \rith 
the  evidence, 
revei-sed  the 

decree,  and  estimated  the  amount  of  mesne  profits  from  the  average  of 
the  two  preceding  years,  as  ascertained  in  a  former  suit.  The  decree  of 
the  Si'.dder  Court  rtflirmedby  the  Juilicial  Committee,  but  without  costs. 
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its  decree,  dated  the  6th  of  Fehruarij,  1823,  declared 
that  the  Eespoudeut  was  entitled  to  the  possessipn 
of  the  village,  and  ordered  the  restoration  thereof, 
together  with  the  mesne  profits  from  the  28  th  of 
March^  1821,  the  date  on  which  the  Appellant's 
Father,  Rajah  Vencata  Niladry  Rotv,  had  obtained 
possession,  under  the  previous  decree  of  the  Pro- 
vincial Court. 

The  Rajah  having  appealed  from  this  decree  to  His 
late  Majesty  in  Council,  the  Sudder  Dewanwj  Admvlut 
^ordered  that  adequate  security  should  be  taken  from 
the  Eespondent,  in  whose  favour  the  decree  had  passed, 
for  abiding  by  any  Order  which  should  be  made  upon 
such  appeal,  aud  that  thereupon  the  village  Gorasa, 
with  the  produce  thereof,  for  the  two  years  1821, 
1822,  should  be  put  into  his  possession,  aud  paid  to 
him,  together  witli  his  costs  in  both  Courts. 

In  conformity  with  this  Order,  the  Eespondent 
gave  the  required  security ;  but  the  Zillah  Coui't 
made  a  return,  stating  that  the  a  illage  Gorasa  could 
not  be  put  into  the  Eespondent's  possession,  in  con- 
sequence of  its  being  at  that  time  under  the  Col- 
lector's attachment,  for  a  balance  due  to  the  Govern- 
ment, in  respect  of  the  RajuKs  Zemindary. 

The  Eespondent  having  applied  to  the  Court  to  be 
put  into  possession  of  the  village,  notwithstanding 
the  attachment,  was,  in  pm'suance  of  an  Order 
obtained  from  the  Board  of  Eevenue,  on  the  11th  of 
December^  1824,  put  into  possession  ;  but  not  having 
received  the  mesne  profits  for  the  years  Swahahanoo 
and  Tarana  (1823  and  1824),  he  presented  a  petition 
to  the  Sudder  Coiu't,  stating  that  circumstance,  when 
the  Court  expressed  its  opinion,  that  there  "was  no 
doubt  of  his  right  to  the   value  of  the  produce  of  the 
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lands  of  the  \allage,  during  the  period  which  inter- 
vened from  the  passing  of  the  decree  in  the  Stidder 
Court  (6th  of  February^  1823)  to  the  date  of  its 
execution  (11th  of  Z>eee»iie;-,  1824);  and  that  if  the 
amount  were  not  paid,  it  must  form  the  subject  of  a 
new  suit,  inasmuch  as  it  constituted  no  part  of  the 
original  claim  tried  by  the  Suclder  Admulutr 

The  Rajah  persisting  in  his  refusal  to  pay  these 
arrears,  the  Eespondent,  on  the  9th  of  Anc/ust,  1826, 
commenced  a  suit  in  the  Provincial  Court  for  the 
!^^orthem  Divisipn,  to  recover  them,  laying  the  rent 
at  Es.  8,242.  13.  7.,  the  ascertained  value  of  the  pro- 
duce of  the  village,  for  the  two  previous  years,  1821 
and  1822,  which,  with  interest,  amounted  to  Es. 
8,860.  0.  6.,  the  total  sum  claimed. 

The  Rajah,  by  his  answer,  alleged  that  his  Zemin- 
dar i/  was  in  the  year  Swahahanoo  (1823)  totally 
unproductive,  by  want  of  seasonable  rain ;  that  the 
Collector  was  answerable  for  the  produce  of  the 
village  for  the  two  years  in  question,  inasmuch  as 
that  Oificer  had  attached  the  whole  of  the  Pettapoor 
Zemindary ,  including  the  %-illage  of  Gorasa,  on  the 
7th  of  May,  1823,  for  an  aiTear  of  revenue  due  by 
him,  and  kept  it  under  attachment  during  the  whole 
of  the  two  years.  He  denied  that  the  Collector  ever 
took  possession  of  the  quantity  of  produce  mentioned 
by  the  PlaiutifE  (the  Eespondent),  though  he  did  not 
state  the  quantity  which  the  Collector  had  actually 
taken  possession  of. 

In  conformity  with  clause  thu'd,  section  10,  Eegu- 
lation  XY.  of  1816,  the  Provincial  Court  recorded 
that  the  only  point  to  be  proved  in  the  case  was  the 
precise  amount  of  the  net  profits  of  the  village  Gorasa 
in  the  years  Stoahahamo  and  Tarana  (1823  and  1S24)- 
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Pending  these  proceedings,  Rajah  Roiu  Veneata 
jyUadrt/  Row  died,  leaving  Sooriah  Row  (the  present 
Appellant)  a  minor,  his  Son,  and  thereupon  the  pro- 
ceedings were  continued  against  Chalekamj  Durma^  his 
guardian. 

Both  parties  produced  documents,  and  examined 
witnesses  to  prove  and  rebut  the  value  of  the  mesne 
profits  for  the  years  in  question. 

On  the  26th  of  Aitrilf  1826,  the  Provincial  Court 
pronoimced  judgment  to  the  following  effect: — That 
neither  party  had  produced  anything  like  satisfactory 
evidence  of  what  was  the  actual  produce  of  the 
village  Gorasa  in  the  years  Swabahanoo  and  Tarana 
(1823  and  1824),  and  that  as  the  Plaintiff  had  pro- 
duced two  spiuious  accounts  and  called  two  perjured 
witnesses,  his  claim  ought  to  be  rejected,  and  it  was 
dismissed  accordingly  with  costs. 

The  Eespondent  appealed  fi-om  this  decision  to 
the  Siulder  Deivanny  Adatvlut  at  Madras,  and  that 
Coiu-t,  on  the  20th  of  Jitly,  1831,  pronounced  their 
decree,  in  which  they  stated,  that  they  agi-eed  -^dth 
the  Judge  of  the  Provincial  Court,  in  considering  the 
e\idence  brought  forward  by  both  parties,  in  respect 
to  the  extent  and  value  of  the  produce  of  the  village 
in  question  for  the  two  yeai-s  in  dispute,  to  be  alto- 
gether unsatisfactory,  and  not  to  be  depended  upon  ; 
but  they  added  that,  "  it  appeared  that  the  village  in 
question  was  not  in  possession  of  the  Defendant  in 
the  years  Stvabahanoo  and  Tarana,  and  that  it  was 
under  attachment  of  the  Collector  previous  to  the 
commencement  of  the  former  year,  and  held  by  that 
Officer  until  it  was  delivered  up  to  the  Plaintiff  in 
execution  of  the  decree  of  this  Court  in  December, 
182-1.     That  it  was  of  no  consequence  to  the  Appel- 
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laut  (the  present  Eespondeut),  whether  the  village 
was  in  possession  of  the  Eespondent  (the  father  of 
the  present  Appellant),  or  whether  it  was  under 
attachment  by  the  Collector  through  the  Respon- 
dent's default  ;  the  loss  to  the  Appellant  would  in 
either  case  have  been  the  same ;  but  as  the  Eespon- 
dent had  no  right  to  the  possession  of  the  village,  he 
must  he  held  responsible  to  the  Appellant  for  the 
value  of  sxich  profits  as  the  latter  would  or  might 
have  derived  if  it  had  beeu  left  in  his  possession. 
That  what  the  value  of  those  profits  might  be,  the 
documents  and  "witnesses  in  this  case  did  not  prove  ; 
but  it  needed  only  to  be  observed,  that  the  Defendant 
himself  rated  the  produce  of  this  very  village,  in  his 
suit.  No.  2  of  1820  of  the  Provincial  Coui-t  for  the 
Northern  Division,  at  Es.  8,132.  2.,  for  two  years: 
and  the  Northern  Provincial  Coiu't,  in  their  decree  in 
that  suit,  awarded  in  his  favour  Es.  4,011.  11.  2.,  as 
the  value  of  the  profits  of  the  year  Pramadi,  and 
according  to  the  plaint,  Es.  8,242.  13.  7.  have  been 
paid  to  the  Plaintiif  on  account  of  ihe  profits  of  the 
two  years,  Vishoo  1821-2  and  Chittrabhano  1322-3,  up 
to  the  date  of  the  decree  of  the  Sudder  Dewaniiy 
Adawlut  in  the  appeal  suit  before  alluded  to.  It 
might,  therefore,  very  faii'ly  be  infeiTcd  that  the  sum 
claimed  by  the  Appellant  as  the  value  of  the  mesne 
profits  of  one  year,  viz.,  Es.  4,121.  6.  9.,  is  not  con- 
siderably over-rated,  if  over-rated  at  all.  Taking, 
therefore,  the  valuation  put  upon  one  years'  produce 
by  the  Provincial  Court  as  lower  than  that  estimated 
by  the  late  Defendant,  the  Sudder  Dewanny  Adawlut 
considered  the  Appellant  entitled  to  recover  fi'om  the 
Eespondent  the  principal  sum  of  Es.  7,023.  6.  4., 
being  the  mesne  profits  of  the  two  years  Sivaia/ianoo 
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aiicl  TaraiKt,  after  deducting  Es.  1,000,  wliicli  the 
Appellant  admitted  that  he  collected  after  the  village 
■was  restored  to  him."  The  Com-t  fui-ther  awarded, 
that  the  Respondent  should  pay  to  the  Appellant 
interest  upon  Rs.  4,011.  11.  2.,  from  the  commence- 
ment of  the  year  Tarana,  when  that  amount  became 
due,  up  to  the  date  of  the  decree,  at  12  per  cent. 
j>e)'  annum;  and  interest  upon  Rs.  3,011.  11.  2., 
from  the  conmiencement  of  the  year  Partheeoa  up  to 
the  same  date,  at  the  same  rate  of  interest,  together 
with  all  costs. 

From  this  decree  the  Appellant  appealed  to  His 
late  Majesty  in  Council,  praying  for  a  reversal  of  the 
above  decree,  and  in  support  thereof  relied  on  the 
following  reasons : — 

I.  Because  the  attachment  was  owing  to  the  failure 
of  the  harvest,  and  not  to  the  default  of  the  Zemindar^ 

II.  Because  from  the  fluctuations  of  the  crops,  the 
profits  of  the  year  Pramathi  (a.d.  1819)  was  no  evi- 
dence of  the  profits  of  the  years  in  question,  to  wit, 
A.D.  1824  and  1825. 

III.  Because  the  estate  of  the  late  Rajah  Row  Ven- 
ctita  Niladry  Roii\  was  only  answerable  for  the  amount 
of  profits  wliich  coidd  be  collected,  without  any  wilful 
neglect  or  default,  and  it  was  proved  that  the  amount 
collected  in  the  years  in  question  was  actually  much 
less  than  the  amount  decreed  to  be  paid  in  respect 
thereof,  and  there  is  no  evidence  of  any  wilful  neglect 
or  default  in  making  the  collections. 

IV.  Because  it  was  proved,  that  a  balance  and  ciu-- 
rent  demand,  amounting  together  to  more  than  half 
of  the  profits  of  the  two  years  in  question,  remained 
to  be  collected,  when  the  Respondent  took  possession, 
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1838.        and  he  had,  therefore,  no  title  to  recover  the  amount 

SiwKiAH     which  so  remained  from  the  Appellant. 

Row  Y     ggpa^gg  tjjg  Eespondent  wilfully  evaded  the 

ILuAH      proof  of  the  actual  collections,   which  he  misrht.   and 
Enoogunty         1  ,  ■    ■,  ,  ,        .   .        ,  ,        .  °     ' 

SooEiAH,     ought  to  have  proved,  by  givmg  the  authentic  accounts 

in  evidence. 

The  Eespondent,  however,  insisted  that  the  decree 

appealed  from  ought  to  he  affirmed  for  the  following 

reasons : — 

I.  Because  the  Respondent's  title  to  the  Ullage 
Gorasa  was  established  by  the  decree  of  the  26th  of 
Februari/,  1823,  from  the  date  of  which  he  became 
clearly  entitled  to  the  produce  and  profits  thereof. 

II.  Because  the  Appellant's  Father  having,  after 
the  passing  of  the  aforesaid  decree  of  the  26th  of 
Febniarij,  1823,  illegally  withheld  fr-om  the  Eespon- 
dent the  possession  of  the  village,  and  having  fraudu- 
lently caused  or  permitted  the  village  to  be  attached, 
with  a  view  to  defeat  the  Resijondent's  rights,  and  to 
obstruct  the  course  of  justice,  he  was  bound  to  render 
a  just  account  of  the  interim  rents,  and  to  pay  the 
amount  to  the  Respondent,  and  the  Court  was  justi- 
fied in  making  every  fair  intendment  against  a  wi'ong- 
doer,  who  was  bound,  but  omitted,  to  adduce  satisfac- 
tory proof  of  the  actual  amount  of  the  kists,  and  of 
the  actual  amount  received  from  the  Ryots  during  the 
period  in  question. 

III.  Because  the  mode  adopted  by  the  Sudder 
Dewanny  Adaiuliit.  of  estimating  the  profits  of  the 
village  (to  which  the  Respondent  was  clearly  entitled) 
for  the  years  1823  and  1824,  from  an  average  of  the 
produce  admitted  by  him  for  the  two  preceding  years, 
was,  under  the  circumstances,   a  fair  and  equitable 
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mode  of  ascertaining  and  adjusting  the  amount  of  the 
Eespondent's  demand,  and  ought  not  to  be  disturbed 
or  altered. 

Mr.   3Iiller,   Q.C.,   Mr.    Wigmm^   Q.C,  and  Mr.   e.voogc.-;ty 
Jackson^  for  the  ApjieUant. 

Mr.  Serjeant  Sjjankie,  Mr.  -£*.  J.  Lloijd,  and  Mr. 
Edmund  F.  Moore,  for  the  Respondent. 

The  Chief  Judge  of  the  Court  of  Bankruptcy,: 

It  is  not  necessary  in  this  case  to  enter  into  a  con- 
sideration of  those  circumstances  which  led  to  the 
present  action,  because  the  whole  issue  between  the 
parties  was  by  the  conduct  of  the  Court  itself,  and 
by  the  assent  of  the  parties,  reduced  to  this  simple 
question,  "  The  only  point  to  be  proved  in  this  case, 
is  the  precise  amount  of  the  net  profits  of  the  Aillage 
of  Gorasa  in  the  years  Sivabahanoo  and  Tarana  (1823 
and  1824)."  By  this  their  Lordships  understand  the 
Court  to  state,  that  the  only  question  for  the  parties 
to  direct  their  proof  to,  was,  what  was  the  real  value 
of  the  property  dming  those  two  years,  or  in  other 
words,  what  was  the  amount  which  the  Plaintiif  had 
lost  in  consequence  of  his  not  being  in  possession  of 
that  property  to  which  he  was  entitled. 

The  Covu't  before  whom  this  plaint  was  first  brought 
was  so  dissatisfied  Avith  the  evidence  on  both  sides, 
that  they  took  the  exti'aordinary  course  of  dismissing 
the  suit  altogether,  making  the  Plaintiff  pay  the  costs. 

Now,  it  is  obvious  from  the  evidence  before  the 
Court,  that  the  Plaintiif  was  entitled  to  something, 
and  the  Court  ought  to  have  ascertained,  in  the  best 
manner  it  could,  what  that  was ;  it  ought  to  have 
given  nominal  damages,  and  ought  not  to  have  made 
the  Plaintiff  pay  the  co.sts  mIkIi  he  was  entitled  to 
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^38^      sometliing  ;  but  upon  the  appeal,  the  Sudder  Dewanni) 
SooRi.\H     Admvlut  seems   to   have   been   dissatisfied   with  the 
,,.  great  mass  of  eA-idence  given  on  both  sides,  and  they 

En^ogtott  therefore,  agi-ecing  with  the  Provincial  Court,  that  the 
SooEiAH.  evidence  was  altogether  unsatisfactory  and  not  to  be 
depended  upon  as  to  the  actual  produce,  proceed  to 
say, — "What  the  value  of  those  profits  maybe,  the 
documents  and  witnesses  in  this  case  will  not  prove ; 
but  it  need  only  be  observed,  that  the  Defendant  him- 
self rated  the  produce  of  this  very  -s-iilage  in  his  suit, 
No.  2.  of  1820,  in  the  Provincial  Court  for  the 
Northern  Division,  at  Es.  8,132.  2.  for  two  years,  and 
the  JSTorthern  Provincial  Court  in  their  decree  in  thai 
suit,  awarded  in  his  favoui-  Es.  4,111.  11.  2.  as  the 
value  of  the  profits  of  the  year  Pramadi,  and  accord- 
ing to  the  plaint,  Es.  8,342.  13.  7.  had  been  paid  to 
the  Plaintiff  on  account  of  the  profits  of  the  two 
years,  Vishoo  1821-2,  and  C%«VMraJ/i«Moo  1822-3,  up  to 
the  date  of  the  decree  of  the  Sudder  Dewanny  Adaivlut 
in  the  appeal  suit  before  alluded  to ;  it  may,  therefore, 
very  faii'ly  be  inferred,  that  the  sum  claimed  by  the 
Appellant  as  the  value  of  the  mesne  profits  of  one 
year,  viz.,  Es.  4,121.  6.  9.,  is  not  considerably  over- 
rated, if  it  be  over-rated  at  all," — and  then  they  proceed 
to  adjudge  to  the  Plaintiff  something  less  than  would 
be  due  upon  that  calculation,  after  deducting  from 
that  amount  Es.  1,000,  received  by  .the  Plaintiff  him- 
self. It  is  impossible  for  the  Court  to  say,  that  the 
fact  of  the  Defendant  himself  or  of  those  under  whom 
the  present  Appellant  claims;  that  the  Defendant 
himself  in  that  suit,  having  claimed  the  sum  of  Es. 
8,000  for  two  years  before,  and  received  half  of  it  for 
one  year's  profit,  and  there  having  been  double  that 
sum  paid  into  Court  for  two  years'  profit, — that  these 
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facts  did  uot  amount  to  evidence  to  guide  the  Court, 
and  to  satisfy  them  that  it  was  a  fair  average  value, 
because  those  years,  in  respect  of  which  that  account 
was  taken,  were  the  years  immediately  preceding 
1823  and  1824,  the  profits  of  which  were  under  dis- 
cussion ;  ^nthout  saying  what  the  value  of  the  evi- 
dence would  have  been  if  there  had  been  any  contra- 
dictory evidence,  or  if  there  had  been  any  cu'cum- 
stances  to  show,  that  the  value  of  those  years  was  less 
than  that  of  the  preceding  years  or  any  other  circum- 
stances, still  it  is  enough  to  say,  it  was  evidence  upon 
which  the  Court  might,  in  the  absence  of  any  other 
proof,  found  its  judgment,  and  that  it  was  a  fair  cal- 
culation of  the  profits  of  the  5^ears  1823  and  1824. 
The  Coui't  has  discarded  altogether  the  evidence  of 
the  Defendant,  as  well  as  the  other  evidence  of  the 
riaintiif,  and  if  their  Lordships,  upon  looking  at  the 
evidence  for  the  Defendant,  could  see  that  it  placed 
within  reach  any  means  of  saying  how  much  less  than 
that  ?um  the  produce  of  the  years  1823  and  1824 
was  worth,  they  would  have  availed  themselves  of  the 
opportunity  thus  given  of  correcting  any  error  into 
Avhicli  the  Sndder  Detvanivj  Adawlat  might  have  fallen 
in  taking  the  amount  of  preceding  years ;  but  when 
the  evidence  of  the  Defendant  is  looked  at,  it  really 
seems  to  be  perfectly  valueless,  because  it  depends 
upon  the  testimony  of  two  witnesses,  Volatif  Ramcu- 
rapn  and  Volaty  Hanooui-aiiloo,  who  state,  according  to 
their  judgment,  wliat  the  assessment  of  those  two 
years  actually  was ;  but  they  are  uot  the  persons 
making  the  assessment,  they  had  no  accounts  to  pro- 
duce to  corroborate  it,  and  they  are  speaking  at  a 
distance  of  ten  years.     The  first  witness  states,  that 
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1838.        lie  is  a  Mirasadar  or  Curnam*  of  Gorasa,  from  which 
SwEiiH      it  would  seem  he  had  beeu  the  person  making  out 
^"'^        the  account,  but,   upon  an  examination  of  the  evi- 
Eajah       denee,  we  find  he  was  not  the  person  making  out  the 
SooKL^   account,  but  his  younger  Brother,  and  all  the  ground 
upon  wliioh  he  builds  his  testimony,  that  the  assess- 
ment in  1823  was  Es.   950,  and  in  1824,   Es.   860, 
seems  to  rest,   upon  what  he  states  aftenvards  as  a 
fact,  that  he  used  to  see  these  accounts,   when  the 
parties  had  an  opportunity  of  producing  the  accounts 
themselves,  and  the  parties  who  made  the  accounts ; 
the  Court  cannot  receive  that  as  evidence  of  the  fact 
of  the  assessment  having  been  to  that  amount — he 
did  not  make  it — he  boiTowed  his  knowledge  from 
seeing   the   accounts  only  and,   it,   therefore,   is  not 
receivable  as  e^sidcnce  of  the  actiial  amount  of  the 
assessment.     The   evidence   of   the   next  witness   is 
more  loose  ;  though  he  states  some  knowledge  coitc- 
sponding  with  the  other  witness,  he  had  no  personal 
knowledge  of  it,  and  very  slight  means  of  knowledge ; 
indeed,  he  says,  "As  myself  and  the  Gorasa  Curnam, 
named  Valati  Came  Raz,  are  Cousins,  and  as  I  used  to 
go  to  Gorasa  occasionally,  having  a  Mariavz  there,   I 
understood  the  aboAe  cu-cumstances ;"  which,  being 
translated,  means  he  and  I  used  to  talk  them  over, 
and  that  was  om*  understanding  :   but  where  is  the 
Cousin,  why  was  not  he  called — if  it  was  to  depend 
upon  the  evidence  and  the  account  of  the    Curnam, 
why  was  not  he  called,  having  made  the  assessment, 
to  prove  the  value  ?     The  accounts  were  not  to  be 
the  measiu-e  of  the  value,  but  the  knowledge  of  the 
person  making  the  assessment  would  be  evidence,  and 

*  Accountant  or  Eesfister  of  a  villa jre. 
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it  iniglit  be  very  strong  evidence  of  what  the  value 
was. 

Those  being  the  only  two  witnesses  who  interfered 
Avith  the  conclusion  drawn  by  the  Court,  that  as  the 
value  of  the  village  was  4,000  and  odd  rupees  in 
1819,  1820,  1821,  and  1822,  that,  therefore,  they 
might  presume  it  Avas  about  the  same  in  1823  and 
1824 :  it  seems  to  their  Lordships  that  they  cannot 
question  the  decision  the  Court  has  como  to  in 
adjudging  to  the  Respondent  that  amount,  minus  the 
sum  he  is  proved  or  admitted  to  have  received,  Es. 
1,000,  and,  therefore,  that  the  judgment  of  the  Court 
beloAV  must  be  affirmed,  but  without  the  costs  of  this 
appeal. 
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Stephen-  Lazar  aud  liis  "Wife  Tiiamak     ]      ,       „     , 
Lazar (     Appellant 


CoLLA  Eagata  Ciiitty Ecspomlciif* 

On  appeal  from  the  Sudder  Deu-anivj  Adauiut  of 
Madras. 

3nl  Dec,  X  HIS  was  an  appeal  from  the  decree  of  tlic  Sadder 

^^^j^  Com't    of   JIadras,    confirmmg   a   sale  made  by    the 

Legacy  of  Sheriff  of  Madras,  under  a  wi'it  of  Jieri  facias,  issued 

g'xlas leserv-'  out   of   the  Supreme   Court,   of  certain  real  estates, 

tor  fro* '''m'^'  comprising,    amongst     other    jiroperty,    two   villages 

estate,  and  de-  situate  in  the  Alofussil,  and  without  the  jiu-isdiction 

of  his  Great-  of  the  Suprcmc  Coiu't :   upon  the  whole  of  wliich  an 

fcT'^ha^"'^'^"  equitable  charge  had  been  created  by  the  "VYill  of  one 

pursTiance  of  of  the  Appellant's  ancestors,  in  her  favour, 

contained  in  S/iaiuier  Sultaii,  an  Armeniim  Merchant  of  Madras, 

the  WiU  been  ^^^g  ^^  ^^  ^jo^^  ^f  ]jjg  ^q^\]^  possessed,  amon":st  other 

put  in  stnct  _  r  J  o 

settlement  by    property,  of  the  villages  of  the  Noomhul  and  Pooliiun- 

tbe  Executors,   ^      ^        •"  ° 

and  subse- 
quently se-  *  Present :  Members  of  the  Judicial  Committee, — Lord  Brou"^- 

cured  by  a         ham,  Lord  Denman,  the  Chief  Judge  of  the  Coui-t  of  Bankruptcv, 
r&este-d  Sir  Herbert  Jenner. 

of  the  Testa- 
tor to  the  Trustee  of  the  settlement :  held  to  be  an  equitable  charge 
upon  the  whole  of  the  real  estate  of  the  Testator,  and  there  being  no 
evidence  of  the  payiaont  off  of  such  charge,  the  sale  of  a  portion  by  the 
Sheriff  of  Madras,  under  a  writ  of  execution,  declared  to  be  invalid. 

Quwre. — Whether  the  Sheriff  of  Madras  can  imder  a  fieri  facing  issued 
out  of  the  Supreme  Coiut,  directing  him  to  seize  aud  put  up  for  sjilo 
"  goods  and  rhattols  within  the  jiu  isdictioii  of  the  Supicmu  Court," 
seize  and  seil  land?  and  chattels  in  the  M'j'v.siH. 
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hiif,  iu  Uie  I'dlook  of  Jlanimiaiffdhim,  Zlllah  Chliiglcpuf,        '*''^*^- 

iu  the  rrcsideucy  of  3Iadras,  togotlier  Avitli  a  Bunjahw     Stephex 

and  other  premises  in  the  same  villages,  and  also  of  a  and  his  Wife, 

mansion  and  premises,  sitnate  in  the  Armenian  Street      Tham.^ji 
•■  '  .  .  Lazar 

at  Black  Toiini^  and  various  other  houses  and  premises  v. 

in  Madras.     Shortly  before  his  death,  which  happened      -^'l^^ix^ 
some  time  about  the  year  1797,  he  made  his  Avill,      Chitty. 
whereby  he  directed  certain  sums  of  money,  amount- 
ing to  12,000  star  pagodas.,  to  bo  reserved  out 'of  his 
estate,  and  bequeathed  the  same  to  his  Great-grand- 
daughter,    Thamar    Lazar,    one    of   the    Appclhuits, 
dii-ecting  that  in  the  event  of  her    marriage  with  a 
person  of  the  Armenian  nation,  the  same  should  be 
put  in  strict  settlement ;  and  he  appointed  his  Son, 
John  Shamicr,  his  Grandson,  Nazar  Jacob  Shamicr,  the  ■ 
Father  of  the  Appellant,    Thamar  Lazar,  and  some 
oth(M'  persons,  Executors  of  his  will. 

Nazar  Jacob  Shamier  alone  proved  the  Will,  John 
Shatnicr  having  declined  to  act ;  and  the  other  Execu- 
tors having  died,  he  became  the  sole  acting  Executor, 
and  as  such  entered  into  possession  and  receipt  of  the 
rents  and  profits  of  the  villages,  together  with  the 
Bimjaloto,  and  other  premises  and  houses  in  JIadras, 
and  continued  iu  such  possession  do^\ii  to  the  time  of 
the  mortgage"  thereof,  made  to  the  Trustee  of  the 
Appellants. 

Uu  the  17th  of  Fcbruar//,  1S14,  the  Appellant, 
Tlidinar  Lazar,  then  Thamar  Nazar  Shamier,  inter- 
maiTied  witli  the  Appellant,  Slcjihcn  La-^ar,  a  person 
of  the  Amicuian  nation. 

By  an  Indenture  of  Settlement,  dated  the  15th  of 
./l>in«fi!ry,  1814,  made  and  executed  by  the  Aiipellant 
Sicphcii  lAizar,  of  the  first  part,  the  App(^llant,  Thamar 
Lanar,  then   Thamar  Nazar  iShamkr,  Siuuster,  of  the 


Thamar 
Lazak 


SO  CASES  IN  inr  rravT  council 

1S3S^^  gecond  part,  Xazar  Jacob  Shamicr,  described  as  the 
Stephex  acting  Executor  of  the  last  Will  and  testament  of 
r.nfiWsWife,  ^fiamicr  SiiUaH,  of  tlie  third  part,  and  Jacob  Nazcir 
Shcunicr,  eldest  Son  of  Xuzar  Jacob  Shamier,  of  the 
f oiu-th  part,  after  stating  the  intended  man-iage  between 
Eagata  Stephen  Lazar,  and  Thamar  Nazar,  and  reciting  the 
CinTTY.  facts  above  stated,  and  reciting  also,  that  an  account 
had  been  stated  between  Tkimar  Nazal'  Shamier 
(mth  the  privity  of  Stephen  Lazar,  her  intended 
Husband),  and  Nazar  Jacob  Shamier,  as  the  acting 
Executor,  in  respect  of  the  sums  bequeathed  by  the 
Testator,  and  that  it  had  been  found  and  admitted, 
that  the  principal  simi  of  12,000  star  pagoiVu^  given 
to  Thamar  Nazar  Shamier  by  the  Will  of  Shamier 
i>tdtan,  and  also  the  sum  of  8,000  star  paf/odas  for 
balance  of  interest  accrued  upon  the  same  (amounting 
in  tlie  whole  to  the  sum  of  20,000  star  par/oJus),  were 
then  due  from  Xazar  Jacob  Shunicr  as  such  acting 
Executor,  and  were  subject  and  apj)licable  to  the  trusts 
and  purposes  therein  declared.  And  reciting  that 
Tliamar  Nuzar  S/iamier,  as  the  only  Daughter  and  one 
of  the  thi'ee  childi'en  of  Meerjaun  Nazar  Shamier, 
deceased  (who  was  the  Wife  of  the  said  Nazar  Jacob 
Shamier,  and  who  was  one  of  the  two  Daughtci"3  of 
Joseph  Lazar  imd  Catlierine  Joseph  Lazur,  formerly  of 
Bombaj,  and  then  respectively  deceased),  was  entitled 
to  a  certain  distributive  portion  or  share  of  the  estate 
possessed  by  Catherine  Joseph  Lazar  pre^dously  to 
her  death,  consisting  whoUy  or  for  the  most  pju-t  of 
property  which  had  been  realized  by  her,  as  adminis- 
tratrix of  the  estate  of  her  Husband,  Joseph  Lazar, 
deceased,  which  estate  of  Joseph  Lazar  and  Catherine 
Joseph  Lazar,  in  so  far  as  Tluimar  Nazar  Shamier, 
Jacob  Nazar  Shamier,  and  Joseph  Na~ar  Shamier  were 
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iK^erested,  was  then  subject  to  the  control  and  order  of        i'**'"*^- 
tlid  Court  of  tlie  Eeeorder  of  Bomhaij.     And  reciting,      Stemiex 
that  it  had  been  agreed,  upon  the  treaty  for  the  mar-   andhisWifo, 
riage,  that  all  the  interest  and  expectant  property  of      Tuamau 
Thamar  Nazar  Slmmier,  in  right  of  her  Mother,   or  v. 

otherwise,  in  the  estate  of  Joseph  Lazar^  or  of  Catherine  ragava 
Joseph  Lazar^  should  be  received  by  Jacob  Nazar  Ciutty. 
Shamier  as  a  Trustee,  for  the  pui'poses  and  for  the 
trusts,  in  respect  of  the  last-mentioned  property  therein 
declared.  It  was  witnessed,  that  in  consideration  of 
the  intended  marriage,  and  in  the  execution  and  per- 
formance of  his  trust  and  duty,  as  the  acting  Executor 
of  the  AYill  of  Shamier  Sultan,  Nazar  Jacob  Shamier, 
for  himself  and  his  heirs,  Executors  and  Administra- 
tors, covenanted  Avith  Jacob  Nazar  .Sahmier,  and  his 
Executors,  Administrators,  and  Assigns,  that  as  soon 
as  the  intended  marriage  sho\ild  have  taken  effect, 
and  until  the  birth  of  a  child,  he,  together  with 
John  Shamier,  or  other  the  Executors  of  the  Will  of 
Shamier  Snltan,  and  the  siu-vivor  of  them,  sliould  stand 
possessed  of,  and  interested  in,  the  principal  sum  of 
20,000  star  paffodas,  in  trust  to  abide  the  provisions 
and  dispositions  made  by  the  Will  of  Shamier  Sultan, 
in  the  event  of  Thamar  Na::ar  Shamier  dying  with- 
out issue  of  the  marriage.  And  that  so  soon  as 
a  child  should  be  born  of  the  marriage,  then  that 
he,  and  also  John  Shamier,  or  the  siu-vivor  of  them, 
or  the  Executors  or  Administrators  of  such  survivor 
or  other,  the  representatives,  for  the  time  being, 
of  Shamier  Sultan,  should  pay  or  cause  to  be  paid 
unto  Jacob  Nazar  Shamier,  or  his  Executors  or 
Administrators,  or  otlier  the  Trustees  or  Trustee  for 
the  time  being  of  that  Indentm-e,  the  said  20,000  star 
jtaynclas,   and  all  such  accumulations  of  interest  and 


ss 
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1S3S.  ^     profit  as  sliould  liave  bcjn  made  thorcupou  respectively 
SiErnEN     from  the  date  thereof.     And  it  was  covenanted    and 
andWsWife,  ^gi'^ed  by  all  the  parties,   for  themselves  and  theii* 
TiiAMAE     respective  Heii-s,  Executors,  and  Administrators,  and 
V.  declared  to  be  the  true  intent  of  the  parties,  that  as 

Ragava  "^'^^^  'i^^  the  property,  interest,  and  expectancy  of  Thamar 
Chitty.  ^(izar  Shamier^  in  or  to,  or  foi'thcoming,  or  to  be 
dorivctl*  from  the  estate  of  her  maternal  Grandfather, 
Joseph  Laznr.  or  the  estate  of  her  maternal  Grand- 
mother, Catherine  Joseph  Lazar,  as  also  the  whole  and 
every  part  of  the  sum  of  20,000  star  pagodas^  when  the 
same  or  any  part  thereof  should,  after  the  birth  of  a 
child  of  the  marriage,  be  paid  from  the  estate  of 
Shamier  Sultan  to  the  Trustees;  should  be  subject  to 
and  received,  holdeu,  paid,  and  applied  upon  and  for 
the  tnists,  intents,  and  purposes  therein  declared,  and 
the  provisions  therein  made  concerning  the  same  :  A'iz., 
upon  trust  that  Jacob  ^a::ar  Shamicr,  or  his  Execu- 
tors or  Administrators  forth^vith,  or  as  soon  as  con- 
veniently and  practicably  might  be  after  the  said 
intended  marriage,  should,  by  the  waj's  and  means 
therein  mentioned,  get  in  and  receive  the  distributive 
share  or  shares  of  the  said  Thamar  Nazar  Skamier,  of 
and  in  the  estates  of  Joseph  Lazar  and  Catherine  Joseph 
Lazar  respectively.  And  iipon  tnxst  when  and  so 
soon  as  the  siun  of  20,000  star  pagodas,  and  also  the 
monies  and  property  last  thereinbefore  refeiTed  unto, 
as  receiveable  fi"om  the  estates  of  Joseph  Lazar  and 
Catherine  Joseph  Lazar,  should  be  received,  to  lay  out 
and  invest,  and,  from  time  to  time,  to  keep  invested  in 
the  name  of  Jacol)  Nazar  Shamier,  or  in  the  name  or 
names  of  the  Trustee  or  Trustees  for  the  time  being, 
the  whole  of  the  same  monies  and  funds,  in  the  piu-- 
chase,  or  on  the  mortgage  of  real  property  within  the 
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limits  of  Madras,  or  on  the  pledge  of  jewels  or  other        1838. 
valuable  personal  property,  or  in  the  public  securities  of     Stephen 
some  or  one  of  the  British  Governments  in  India ,  as  by  and  his  Wife, 
the  Trustees,  for  the  time  bein";,  should  be  considered      1^4jlar 

'  °'  La  j-K 

most  eligible  and  expedient,  and  to  vary,  exchange,  or  v. 

renew  all,  or  any  of  such  property,  or  securities,  from  Bac^a. 
time  to  time,  as  there  should  be  occasion  ;  and  to  receive  Chitiy. 
such  rents,  issues,  and  profits,  and  also  such  dividends, 
interest;,  and  proceeds  as  they  should  respectively 
become  due  and  be  receivable,  and  pay  unto  Thamar 
Nnzar  Skamier,  or  permit  her  to  receive  dming  her 
natural  life,  the  whole,  or  a  competent  and  sufficient 
part  of  the  same  rents,  issues,  dividends,  interest, 
profits,  and  proceeds,  to  the  intent  that  the  same  might 
be  applied,  in  so  far  as  should  be  needful,  for  the  main- 
tenance of  her,  and  of  such  children,  if  any,  as  should 
be  of  the  intended  marriage,  independently  of  the  cctfi- 
ti'ol,  debts,  or  engagements  of  Stej}hen  Lazar,  her  in- 
tended Husband  :  and  after  her  decease  ;  upon  trust 
to  stand  possessed  of  the  same,  for  the  benefit  of 
such  persons,  in  such  portions,  manner,  and  form,  and 
payable  at  such  times  as  she  by  any  Deed,  instrument, 
or  -wTiting,  or  by  her  last  Will  and  testament  in  writ- 
ing, or  any  writing  purporting  to  be,  or  in  the  nature 
of  her  last  "Will  to  be  subscribed  by  her  in  the  presence 
of,  and  to  be  attested  by  two  or  more  credible  witnesses, 
should  give,  dispose  of,  limit,  appoint,  or  bequeath  the 
same  ;  and  for  want  of  such  gift,  disposition,  limitation, 
appointment,  or  bequest :  iipon  trust  to  stand  pos- 
sessed thereof,  for  all  such  children,  or  only  child,  as 
should  be  of  the  intended  mamage,  equally  if  more 
than  one,  and  if  but  one,  then  for  that  one  ;  to  be  pay- 
able to  sons  at  twenty- one,  and  to  daughters  at  twenty- 
one,  or  day  of  marriage,  which  should  first  happen, 

VOL.   II,  M 
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1838.       -^tii  tnists  for  maintenance  and  edtieation  :  and  in  ea?e 

STEPHE^-     of  faihu'e  of  all  such  issue  ov  their  death,  under  twenty- 

and  his  Wife,  ^^^j  ^^  be  distributed  according  to  the  Statute  of  Dis- 

TiLi^MAR     tributions  among  the  then  next  of  kin   of   Thamar 
Lazar  ,  .      °  . 

i'.  Nazar  Shamicr.     And  it  "fl-as  thereby  declared  to  be 

Eaoava  ''^^  understamling  and  agreement  of  the  parties, 
Chitty.  1]^^.^  aftei'  the  solemnization  of  the  marriage  between 
Stephen  Lazar  and  Thamar  Nazar  Shamier,  and  until 
a  child  of  such  man-iage  should  be  bom,  JVazar  Jacob 
Shamier,  and  the  representatives  for  the  time  being  of 
Shamier  Sultan,  shoidd  pay  and  apply  the  interest  and 
proceeds  which  might  by  them  be  derived  of,  from,  or 
in  respect  of  the  aforesaid  sum  of  20,000  star  pagodas, 
towards  and  for  the  occasions  of  Stephen  Lazar  and 
Thamar  Nazar  Shamier,  in  so  far  as  might  be  con- 
sistent with  the  Will  of  Shamier  Saltan,  and  that 
if  Thamar  Nazar  Shamier  should  depart  this  life  with- 
out issue  of  the  marriage,  then  Nazar  Jacob  Shamier 
and  the  representatives,  for  the  time  being,  of  Shamier 
Sultan  should  apply  the  monies,  funds,  and  secimties 
according  to  the  directions  and  provisions  contained  iu 
the  AVill  of  Shamier  Sultan.  And  it  was  further  cove- 
nanted and  agreed  by  and  between  all  the  parties,  and 
declared  to  be  their  intent  and  meaning,  that  Jacob 
Nazar  Shamier  and  his  Executors  and  Administi-ators, 
and  the  Trustees,  for  the  time  being,  of  the  ti'ust 
premises,  at  their  or  his  discretion,  as  to  all  or  any  part 
or  parts  of  the  rents,  issues,  dividends,  interest,  pro- 
ceeds, or  pr-ofits  Avhich  should,  fi-om  time  to  time, 
arise  or  be  made  from  the  several  sums  of  12,000, 
and  8,000  pagodas,  or  any  pai-ts  or  part  thereof, 
or  from  the  monies  or  funds  to  be  derived  fi'om 
the  estates  aforesaid  ;  or  which  might  be  invested  and 
which  shoidd  not  have  been  by  the  Trustees  applied 
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ioT  or  towards  tlic  trust  piu-poses  thereiubcfore  mon-        ^38.^ 

tioncd,   should  lay  out  and  invest  the  same  in  the     Stephen 

purchase  of  any  houses,  buildings,  or  lands  within  the  and  iiis  Wife, 

Thamae 


limits  of  Madras,  or  by  way  of  mortgage  upon  any 
such  property,  or  by  way  of  pledge  upon  jewels  or 
ether  valuable  articles,  and  that  all  such  houses,  lands, 
buildings,  securities,  and  property,  when  purchased  or 
accepted  by  way  of  mortgage  or  pledge,  should  be 
siibject  in  all  respects  to  the  same  trusts  as  those 
thereinbefore  declaretl,  to  wlxich  the  principal  funds  or 
securities  from  which  such  rents,  issues,  dividends, 
interest,  profits,  and  proceeds  might  have  arisen, 
were  by  that  Indentiu-e  subjected  to.  And  in  the  In- 
denture was  contained  a  provision  for  the  appointment 
of  a  new  Trustee  in  the  room  of  Jacob  Nxzar  SJiamier, 
if  he  should  die  or  desire  to  be  discharged,  or  should 
refuse  to  act  before  the  trusts  of  the  Indeutiu'e  had 
been  fully  performed. 

The  marriage  was  accordingly  solemnized,  and 
there  was  issue  three  cliikken,  who  were  living  at  the 
period  of  the  institution  of  the  suit  out  of  which  the 
present  appotil  arose. 

In  the  month  of  Ajml,  1819,  no  part  of  the  principal 
simr  of  20,000  s f ar paffodas liayingheen  paid  by  Nasar 
Jacob  Shamicr  to  Jacob  Nasar  Shatnier,  the  Trustee  of 
the  settlement,  and  there  being  an  arrear  of  interest 
due  from  Nazar  Jacob  Shamicr  in  respect  thereof,  he 
agreed  to  scciu'e  the  payment  of  such  principal  sum 
and  interest  to  the  Trustee  upon  the  trusts  of  the 
Kcttlcmont,  by  a  mortgage  of  the  aforesaid  villages  of 
J^oombihl  and  I'ooliumbut,  together  with  the  Bungalow 
and  other  appurtenances,  and  the  mansion-house  in 
Black  Town,  and  otlier  houses  and  premises  in 
Madras,  p;u-t  of  the  Testator,  Skimkr  Sullaii'Sy.  estate  ; 
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^^f^  and  accordingly  a  mortgage-deed,  bearing  date  the 
Stephen-  20th  of  Ajjril,  1819,  "was  executed  by  Nasar  Jacob 
and  his  Wife,  S/ianiier,  which  was  as  follows: — "To  all  to  whom 
LA^jjf  these  presents  shall  come,  whereas,  by  an  Indenture 
''•  of  Settlement  beaiing  date  the  15th  of  FehruarT/,  1814, 
Eagava  made  and  entered  into  previous  to  the  mamage  of 
niTiY.  Thamar  Nazar  Shamier^  spinster,  with  Stephen  Lasar, 
it  was  by  the  said '  Indentiu-e  recited,  that  Shamicr 
Sultcm,  formerly  of  Madras,  deceased,  did  in  his 
lifetime  in  and  by  his  last  Will  and  testament,  wi'itten 
in  the  Armenian  language,  bearing  date  the  12th  of 
Mar/,  1797,  giye  and  bequeath  unto  the  said  Thamar 
Nazar  S/iamier,  two  sums  of  6,000 paffodas,  amoimting 
in  the  whole  to  the  sima  of  12,000  pagodas,  which 
together  with  interest  accrued  due  thereon,  up  to  the 
day  of  the  execution  of  the  said  deed,  amoimted  to 
20,000  star  pac/odas,  and  fiu'ther  reciting,  as  therein  is 
recited,  and  by  the  said  Indenture  of  Settlement  it 
was  covenated  and  agreed,  on  the  part  of  the  said 
Nazar  Jacob  Sharnier,  as  Executor  of  the  "Will  of  the 
said  Shamier  Sultan,  that  when  and  as  soon  as  the  said 
recited  man-iage  between  the  said  Stephen  Lazar  and 
Thamar  Nazar  Shamier  should  take  effect,  and  until 
the  bu'th  of  a  child  of  the  said  marriage,  that  he,  the 
said  Nazar  Jacob  Shamier,  should  stand  possessed  of 
and  interested  in  the  said  several  principal  sums  of 
0,000  and  6,000  jKiffodas,  amounting,  together  with 
interest  aforesaid,  to  the  sum  of  20,000  pagodas, 
upon  the  ti'usts,  and  to  and  for  the  uses  in  and  by  the 
said  Indentui'e  of  Settlement  declared  ;  and  that  so 
soon  as  a  child  should  be  born  of  the  said  intended 
maniage,  then  that  the  said  Nazar  Jacob  Shamier,  or 
his  sm'vivor,  or  the  Executors  or  Administrators  of 
such  siu'vivor;   or   other  the   representatives  for  the 
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time   being   of    the    said    Shamier  Sid  fan,    deceased,        '■'^•"'^• 

should  "well  and  truly  pay  or  cause  to  be  paid  inito     Stkphen 

Jaeob  Nazar  Shamier,  the  Trustee  appointed  in  and  by  and  Ws  Wife, 

the  said  Deed  of  Settlement,  the  said  several  sums     '-Thamar 
'        .  .  Lazaii 

therein     and     hereinbefore    i)articularly    mentioned,  )■. 

amounting  in  the  Avhole  to  the  sum  of  20,000  s/«y  rahava 
jKifjodas,  and  all  such  accumulation  of  interest  and  <-'aiTTY. 
profit  as  should  have  been  made  thereon,  j^revious  to 
the  date  of  the  said  Deed,  iu  trust,  to  be  applied  by 
him  the  said  Jacob  Nazar  Shamier  as  such  Trustee  to 
the  uses  expressed  and  declared  in  and  by  the  said 
Deed  of  Settlement ;  And  whereas  the  time  limited 
by  the  said  Deed  of  Settlement  for  tlio  payment  of 
the  said  sum  of  20,000  star  par/odas  has  long  since 
elapsed,  and  the  said  Nazar  Jacob  Shamier,  as  sole 
acting  Executor  of  the  Will  of  the  said  Shamier  Sultan, 
has  on  his  part  failed  in  the  performance  of  the  stipu- 
lation and  conditions  expressed  in  and  by  the  said  Deed 
of  Settlement,  and  hath  not  as  yet  paid  the  said  sum 
of  20,000  pagodas  into  the  hands  of  the  said  Jacob 
Namr  Shamier,  the  Trustee  appointed  in  and  by  the 
said  Deed  of  Settlement ;  Now  these  presents  witness, 
that  the  said  Nu^ar  Jacob  Shamier,  for  and  in  con- 
sideration of  the  said  sum  of  20,000  inicjodus,  now 
justly  due  and  owing  by  him  as  the  Executor  of  the 
said  Shamier  Sultan,  and  which  doth  of  right  belong 
to  the  said  2'hamar  Nazar  Shamier,  subject  to  the 
trusts  expressed  iu  tlie  said  Deed  of  Settlement,  hath 
mortgaged,  assigned,  transferred,  and  set  over  to  the 
said  Jacob  Nazar  Shainicr,  and  by  these  presents  doth 
moi-tgage,  assign,  transfer,  and  set  over  to  the  said 
Jacob  Nazar  Shamier,  as  such  Trustee  as  aforesaid,  the 
jol lowing. landed  propcn-ty  (that  is  to  say) :  the  villages 
of  Noombul  and  PooliuiiibHf,  the  family  house  of  the 
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183S.        late  Shamlcr  Sultan^  situated  in  the  Armenian  Street 

Stephen     in  tlic  Rlack  Toivn  of  Iladras,  and  No.  8,  tlic  ground 

and  Ws Wife    situated  Oil  tlie  south,  side  of  the  said  family  house, 

TiiAMAii     facing  on  the  east  the  Ai-iiicuian  S-treet,  and  on  the 

r.  south   Errahauhj  Street,   the    house   situated  on  the 

PAofvA      south  side  of  the   said  family  house  facing  towards 

CuiTTY.      the  said  Errahauhj  Street  No.  27,  the  house  No.  105 

situated  in  the  Armenian  Street,  and  occupied  by  j\Ir. 

Jacob  Arafhoon,   and  the  house  No.  26  in  Errabauli/ 

Street  now  occupied  by  D.  Sherrhnan,  Esq.,  to  have 

and  to  hold  the  said   villages,   ground,    and   houses 

respectively,    with    the    rents,     issues,    and    profit* 

thereof,   unto    him   the    said   Jacob   Nazar   Shamier 

as   such   Trustee    as   aforesaid,    or   unto    such   other 

person,    or   pei-sous    as   shall   or  may,  from  time  to 

time,  hereafter  be  appointed  Trustee  ar  Trustees  of 

the   said   hereinbefore    recited   Deed   of   Settlement, 

until   by   receipt    of    the   rents,  issues,    and    profits 

thereon,   the  said  sum   of  20,000   star  pagodas,  and 

all    interest    now    due    or    hereafter   to    grow  duo 

thereon,   shall  be   fully   paid   and   satisfied,    and  no 

longer. 

Upon  the  execution  of  the  above  mortgage-deed, 
Nazar  Jacob  Shamier  delivered  over  to  the  Respon- 
dent, Stephen  Lazar  [Jacob  Nazar  Shamier,  the 
Trustee,  being  at  the  time  a  lunatic),  the  Perwannak 
by  which  the  revenues  of  the  villages  were  assigned 
by  the  Natvab  Wallajah,  and  certain  aekuo-wledg- 
ments  by  the  English  Government,  of  the  right  of 
the  Shamier  Saltan  to  such  villages  under  such  grant, 
and  the  Eespondent  held  such  documents  and  the 
mortgage-deed  until  the  appointment  of  Stephen 
JSfarcis  to  be  a  Trustee  of  the  Setthnneut ;  but  Nazar 
Jacob  shamier^  as  such  acting  Executor  of  Shai/iicr 
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Sultan,  continued   in  possession  of  tlie  villages  and        i'^^^- 
other  mortgage  premises.  Stephes 

In  the  month  of  Februarij,  1821,  the  whole  of  the  and  Ms  Wife, 
principal    sum    being    impaid,    and    all   the   interest      Thamar 
thereon  fi'om  the  date  of  the  mortgage,  the  Appel-  «. 

lants,  Stfiplicn  Lazar,  and  Tlmmar  Stephen  Lazcir,  his  racava 
"Wife,  and  their  childi-en,  Lmar  Stephen  Lazar,  Herip-  ^'"itty. 
simah  Stephen  Lazar,  and  Nuzar  Stephen  Lazar,  hy  the 
Appellant,  b  tephen  Lazar,  their  Father  and  next  friend, 
filed  a  bill  in  the  Supreme  Court  at  Madras,  on  the 
Equity  side,  against  Nazar  Jacob  Shamier,  Jacob  Nazar 
Shamier,  John  Shamier  (as  one  of  the  surviving  Exe- 
cutors who  had  intermeddled  with  the  estate  of 
shamier  Sultan),  and  Joseph  Nazar  Shamier,  and 
against  Chinna  Tambi  Moodeltj  (as  claiming  some  lien 
in  equity  upon  the  houses  and  premises  at  Madras, 
part  of  the  estate  of  Shamier  Sultan,  comprised  in  the 
aforesaid  mortgage  deed  of  1819,  by  force  of  the 
possession  of  some  title-deeds,  deposited  in  his  hands 
by  Nazar  Jacob  Shamier)  for  an  account  and  payment 
of  what  was  due  for  principal  and  iutei-est  on  the 
above  legacy,  and  that  the  same  might  be  secured  in 
Court  upon  the  trusts  of-  the  Setilement,  and  if 
necessary,  for  a  foreclosure  and  sale  of  the  villages 
and  other  mortgaged  premises,  and  that  the  deficiency 
of  such  sale,  if  any,  might  be  made  good  by  the 
Executors,  or  out  of  the  general  assets  of  the  Testator, 
Shamier  Sultan  ;  and  to  remove  Jacob  Nazar  Shamier 
from  being  a  Trustee  of  the  said  Settlement,  upon  the 
groimd  of  his  incapacity  to  act. 

In  January,  1823,  one  Chinna  Tambi  Moodely  ob- 
tained judgment  at  law  by  confession  in  the  Supreme 
Court  at  Madras,  on  the  Plea  side,  against  Na-Mr 
Jacob  Shamier,   and  Joseph   Nazar   Shamier,  for   two 
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^•^      several  sums  of  49,000  and  3,880  pagodas  and  costs, 

Steihex     the  amount  of  the  penalties  of  two  Bonds  of  Nazar 

and liisWife,  J^i^^^  Shamier  and  Joseph  Nazar  Shamier  ;  and  about 

Thamau     the  same  time,    John  De  Fries  and  Co.  of  Madras,  also 
Lazau  ,      .  .  . 

f.  obtained  judgment  in  the  Supreme  Com-t,  on  the  Plea 

Bagava     ^^'^<^)  against  Jacob  Nazar  Shamier  and  Joseph  Nazar 

CaiTTY.      Shamier  for  2G,000  parjodas,   the  penalty  of  another 

Bond,  and  costs  "which  they  subsequently  assigned  to 

Chinna  Tambi  Moodelij. 

Being  thus  in  possession  of  these  judgments  against 
the  Shamiers,  Chinna  Tamhi  Moodely  sued  out  of  the 
Supreme  Couit  at  Madras  two  writs  of  fieri  facias  for 
their  several  ammmt.  Both  writs  were  in  the  ordinary 
forai,  commanding  the  Sheriff  to  levy  of  the  houses, 
lands,  debts,  and  other  effects,  real  and  personal,  of 
Jacob  Nazar  Shamier,  and  Joseph  Nazar  Shamier, 
within  the  jurisdiction .  of  the  Supreme  Court,  the 
amount  of  the  penalties  of  the  Bonds. 

Ponding  the  execution  of  these  wiits,  and  on  the 
3rd  of  June,  1823,  the  Appellants  obtained  an  Order 
nisi  in  the  cause  ah-eady  instituted  by  them  against 
the  Shamiers,  and  Chinna  Tambi  3IoodeIy,  to  restrain 
the  Sheriff  from  selling  or  disposing  of  the  villages, 
houses,  and  premises  comprised  in  the  above-men- 
tioned Indenture  of  Marriage  Settlement,  and  Assign- 
ment of  mortgage  until  the  final  hearing  of  the  cause. 

The  cause  did  not  come  on  to  be  heai'd  until  April, 
1826,  pre-vdous  to  which  Jacob  Nazar  Shamier  died, 
having  by  his  Will  appointed  Nazar  Jacob  Shamier 
his  Executor,  against  whom  the  suit  was  duly  revived, 
but  he  having  made  default  in  appearing,  the  Plain- 
tiffs were  allowed  to  take  such  decree  against  him  as 
they  could  abide  by ;  the  Bill  being  taken  pro  confesso 
against  Joseph   Nazar  Shamier ;  but  as  against  the 
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Defeudaut,  John  S/iamicr,  who  it  appeared  had  not 
acted  in  the  trusts  of  S/tamcr  Sultan'' s  Will  after  the 
date  of  the  Settlement  of  the  15th  of  Febmari/,  1814, 
and  as  against  Chinna  Tamil  Moodeli/,  the  Bill  and 
also  the  Order  nisi  oi  the  3rd  of  June,  1823,  was  dis- 
missed "with  costs. 

By  Indenture  bearing  date  the  20th  of  Jtili/,  1826, 
made  in  pursuance  of  the  powers  contained  in  the 
Appellant's  Man-iage  settlement,  Stephen  Narcis  was 
appointed  a  Trustee  in  the  room  of  Jacob  Nazar 
Shainier,  deceased. 

By  an  Indenture  of  release  and  assignment,  of 
the  21st  of  Jitli/,  1826,  made  and  executed  by  Nazar 
Jacob  Shamier  of  the  one  part,  and  Stcphai  Narcis  as 
such  Tiiistee  of  the  other  part,  reciting  the  mortgage 
deed  of  the  20th  of  April^  1819,  and  that  there  was 
then  due  and  owing  to  Stephen  Narcis,  as  substituted 
Tnistee  of  the  settlement,  \tpon  the  mortgage  secmity, 
tlie  principal  sum  of  20,000  pagodas,  and  all  interest 
from  the  date  of  tlio  mortgage ;  and  further  stating 
the  Bill  and  the  decree  nisi  obtained  in  the  Supremo 
Com't  against  Nazar  Jacob  Shamier,  and  that  the 
Appellants  had  consented  to  abandon  and  discontinue 
the  suit  against  him,  upon  condition  that  he  woxdd 
for  ever  foreclose  and  debar  himself  of  all  equity  of 
redemption,  in  the  villages  oi  Noombul  ViXi.([  Pooliiimbut, 
and  the  houses  and  other  property  comprised  in  the 
mortgage  deed  to  and  in  favor  of  Stephen  Narcis^ 
upon  the  trusts  of  the  Maniage  settlement,  Nazar 
Jacob  Shamier,  for  the  consideration  therein  men- 
tioned, which  he  had  agi-eed  to  do,  released  and 
assigned  all  his  estate  and  equity  of  redemption  in  the 
aforesaid  villages,  with  the  appiu-tenances,  together 
with  the  houses  and  other  propei-ty  comprised  in  the 
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1838.       mortgage-deed  of  April,  1819,  to  Stephen  Narcis  as 
Stephen-     Trustee  upon  the  trusts  of  such  Marriage  settlement 
and  hi3  Wife,  ^^r  the  Ajipellants;  and  at  the   same   time  and  by 
Thamar      a    separate    instnimeut    the    Appellants    executed    a 
general    release    to    Nazar   Jacob   Shamier    from    all 
demands. 
chitty.  Jjj  consequence  of  the  above  suit  having  been  dis- 

missed as  against  Chinna  Tambi  Moodehj,  he  on  the 
22ud  of  Jidy,  1826,  proceeded  to  sue  out  another  writ 
of  fieri  facias  against  the  goods  and  chattels  of  Nazar 
Jacob  sha)nicr  and  Joseph  Nazar  Skamier  within  the 
jui'isdiction  of  the  Supremo  Court  of  Madras. 

On'  the  24th  of  the  same  month  the  Sheriff  made  a 
return  both  to  the  writ  issued  at  the  suit  of  De  Fries 
&  Co.,  and  also  to  that  last  mentioned,  in  which  he 
enumerated  amongst  the  property  seized  both  the 
houses  in  Black  Town  and  the  two  villages  of  Noomhul 
and  Pooliiimbut,  the  property  of  the  Shamier  Sultan. 
On  the  28th  of  July,  1826,  Nazar  Jacob  Shamier,  for 
himself,  and  as  Executor  of  Jacob  Nazar  Shamier  and 
Joseph  Nazar  Shamier,  gave  notice  to  the  Sheriff  that 
the  aforesaid  villages  were  not  their  property,  nor 
were  they  in  any  manner  interested  therein,  nor  were 
they  the  estate  of  Jacob  Nazar  Shamier  deceased ;  and 
on  the  next  day  the  Appellants  and  Stephen  Narcis 
gave  notice  to  the  Sheriff  that  the  villages  were  not 
the  property  of  the  Defendants  named  in  the  wi'its  of 
f.eri  facias,  nor  had  any  or  either  of  them  any  title  to 
and  interest  therein,  and  required  him  to  withdraw 
his  notices  of  sale  thereof,  and  to  remove  his  seals  and 
Peons ;  and  notice  to  the  same  effect  was  advertised 
in  the  "  Commercial  Circidator"  Newspaper. 

Chinna  Tambi  Mooclehj,  and  Palava  Seva  Chocalingvm 
Moodehj,  and  Rama  Sam>j  Naik  having,  however,  given 
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tvro  Bonds  of  indeninity  to  tlie  Sheriff,   against  all        ^^^^• 

damages  he  might  iuciu'  by  reason  of  seizing  or  sell-     Stephen 

ing  the  villages,  the  Sheriff,  on  the   8th  of  August,  andhisWife, 

Thamab 


1826,  put  up  the  villages  of  JVooinbiil  and  Pooliumbut 
to  action,  and  CoUa  Ragava  Chitty  (the  Respondent), 
acting  as  the  Agent  of  CJdnna  Tambi  Moodelg,  was 
declared  the  purchaser  thereof  at  the  price  of  11,850 
2)agodas. 

The  Appellants  and  their  Trustee  being  at  the  time 
of  such  sale  in  possession  of  the  villages  and  premises, 
and  in  receipt  of  the  revenues,  insisted  that  the  sale 
was  altogether  invalid,  and  refused  to  give  up  posses- 
sion of  any  part  of  the  property. 

The  Eespondcnt,  after  some  preliminary  proceedings 
in  the  Zlllah  Court  of  Chinglcpid,  filed  his  plaint  in 
the  Central  Provincial  Court  against  the  Appellants 
for  the  recovery  of  the  villages,  and  the  re\'^nues  from 
the  time  of  the  sale  in  the  month  of  August,  1826. 

To  this  plaint  the  Appellants  appeared  and  put  in 
their  answer,  and  therein,  after  stating  theii-  title 
under  the  "Will  of  Shamier  Stiltan,  and  the  several 
deeds  of  mortgage  and  release  above  mentioned,  they 
insisted,  that  the  Sheriff'  of  Ifadras  had  no  right  to 
interfere  with  the  villages  in  question,  which  were 
not  within  the  jurisdiction  of  the  Supreme  Com-t  of 
3fadras,  and  were  not  and  never  had  been  the  property 
of  the  persons  against  whom  the  several  wiits  of 
execution  had  been  issued,  and  that  the  Respondent, 
claiming  under  a  Bill  of  sale  made  by  the  Sheriff', 
had  no  right  or  title  as  against  the  Appellants  to  the 
villages. 

The  cause  having  come  on  to  be  heard  before  the 
Court,  a  decree  was  made  on  the  31st  of  Jul//,  1830, 
whereby  the  Court  declared,  for  the  reasons  therein 
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1838.       set  forlli,  that  the  sale  of  the  Tillages  of  Noomhul  aad 

Stethen     Pooliitmbuf,  with  theii*  appm'tenances,  by  the  SheriS  to 

and Ws  Wife  ^^^  Respondent,  was  unjustifiable,  and  dismissed  the 

Thasiar     Eespondent's  suit  ■n"ith  costs. 
Lazab  '-  ..... 

V.  From  this  decision  the  Respondent  appealed   to  the 

Eaga\\a.     Judder  Dcwanny  Admolut,  and  that  Court,  on  the  8th 

Chittt.     of  April,  1833,  reversed  the  decree  of  the  Centre  Rro- 

\incial  Court  of  the  31st  of  July,  1830,  and  adjudged, 

that  possession  of  the  %-illages  of  Noomhul  and  Pooli- 

znnhut  should  be  given  to  the  Respondent,  and  that 

the  Appellants  should  make  good  to  the  Respondent 

the  mesne  profits  accrued  from  the  ATllages  fi-om  the 

18th  of  August,  1826,  and  pay  all  the  costs  iucurred 

both  in   that   Com-t    and   in  the   Centre  Proviacial 

Court. 

On  the  loth  of  JuJu,  1S33,  the  Appellants  petitioned 
the  Sudder  Dewanny  Adcavlut  to  review  their  decree, 
which  the  Coiu-t  refused. 

The  Appellants,  feeling  themselves  aggrieved  by 
such  proceedings,  appealed  to  His  Majesty  in  Coun- 
cil, and  submitted,  that  the  decree  of  the  Sudder 
Dewanny  Adawlui  ought  to  be  reversed,  and  the  deci- 
sion of  the  Centre  Pro^'incial  Coui't  atfinncd,  for  the 
foUowiug  reasons : — 

I.  Because  the  Respondent  claimed  the  villages 
and  premises  under  a  Bill  of  sale  made  by  the  Sheriff 
of  Madras,  under  the  writs  of  execution  of  the  22nd 
of  July,  1826,  issued  out  of  the  Supreme  Com-t  of 
Madras,  whereby  the  Sheriff  was  commanded,  that  of 
the  goods  and  chattels  of  Nazar  Jacob  Shamicr  and 
Joseph  Nazar  Shamier,  within  the  jm-isdictiou  of  that 
Coiu't,  and  of  the  goods  and  chattels  of  Jacob  Nazar 
Shamicr  and  Joseph  Nu~ar  Shamier,  within  the  sanie 
jiu'isdiction,  he  should  cause  to  be  made  the  sums  of 
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money  in  such  -niit  mentioned.     And  it  was  admitted,        ^^^''^• 
that  such  villages  and  premises  ■«'erc  not  within  the     Stephen 
jurisdiction  of  the  said  Court,  and  the  Plaintiff  did  and  his  Wife, 
not  prove  that   the  same  were  the  property  of  the  said      TnAirAn 
several  persons  or  any  of  them ;  or  that  they,  or  any  v. 

of  them,  ever  had  possession  thereof,  except  the  said     eagava 
Namr  Jacob  &hamier^  as  Executor  of  Shumicr  Sulian,      Chuty. 
and  as  part  of  the  estate  of  Shamkr  Snlidii,   and  did 
not  prove  that  the  Sheriff  had  any  right  to  interfere 
"vnth  the  possession  of  such  villages,  or  could  make 
any  legal  title  thereto. 

II.  Because  the  villages  were  not  the  property  of 
Ncizar  Jacob  Shamicr,  Jacob  Nazar  Shumicr,  and  Joscj>h 
Kazar  Sham/cr,  or  any  of  them,  but  the  same,  or  the 
revenues  thereof,  were  the  estate  of  Shamicr  Sultan, 
subject  to  the  payment  of  his  legacies,  and  were 
legallj'  vested  in  the  Trustee  of  the  Settlement  of  the 
15th  of  February,  1814,  for  the  Appellants  and  theii- 
issue,  as  a  security  for,  or  in  satisfaction  of,  the  legacy 
given  by  Shamicr  Saltan  to  the  Appellant,  Thamar 
Lazar^  and  upon  the  trusts  of  that  settlement. 

III.  Because,  if  the  villages  (and  premises  had  been 
the  property  of  the  several  Defendants  named  in  the 
■vn'its  of  execution,  which  they  were  not,  yet  the  same 
were  not  within  the  jiu'isdidtion  of  the  Supremo 
Court  of  Madras,  and  the  Sheriff  could  not  take  the 
f^ame  in  execution  under  the  aforesaid  writs,  nor  make 
any  legal,  valid,  or  effectual  sale  thereof. 

IV.  Because,  even  if  the  villages  had  been  the 
property  of  Nazar  Jacob  Shamicr,  Jacob  Nazar  Sha- 
micr, and  Joseph  Nazar  Shamicr,  and  had  been  Avilhin 
the  jurisdiction  of  the  Court,  yet  under  the  writs  of 
execution  against  the  goods  and  chattels  of  the  seve- 
ral persons,  the  Sheriii"  was  not  authorized  to  seize 
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1S3S.        lands  and  houses,  and  could  not  make  a  legal  title  to 
the  above-mentioned  villages  and  premises. 

On  the  part  of  the  Eespondent,  however,  it  was 
contended,  that  the  decree  appealed  from  ought  to  be 
affirmed,  for  the  foUoAving  reasons  : — 

I.  Because,  even  if-  the  villages  in  question  had 
orginally  formed  part  of  the  general  assets  of  Shamicr 
Sultan,  who  died  about  1797,  there  was  sufficient  eA"i- 
dence  that  they  were  the  private  property  of  Nazar 
Jacob  Skamier,  or  of  liim  and  Joseph  Nazar  Shaniier, 
aud  were  liable  to  be  taken  in  execution  for  their 
debts,  no  CJreditor  or  Legatee  of  Shamier  Sultan, 
having  taken  any  legal  steps  for  payment,  and  there 
being  evidence  that  the  claims  of  the  Appellants  for 
their  legacy  had  long  been  liquidated. 

II.  Because  the  mortgage  deed  of  the  20th  of 
April,  1819,  was  executed  Avith  a  view  to  defeat  the 
Creditors  of  Nazar  Jacob  Shariiier,  and  without  con- 
sideration, and  was  fi'audulent  and  void,  a  point  which 
must  have  been  substantially  decided  in  the  Supreme 
Coiu't  of  Madras,  when  the  present  Appellants  in 
Aain  attempted  to  prevent  the  sale  of  that  property 
to  which  the  Eespoudout  acquired  title  imdcr  the 
execution. 

Sii-  William  Follctt,  K.C.,  and  Mr.  Teed,  for  the 
Appellants. 

The  whole  question  in  this  case  turns  on  the  right 
of  the  respective  parties  to  the  villages  of  Noomhid 
and  Pooliumbut.  It  is  dear,  that  they  both  Averc  the 
property  of  Shamier  Sultan,  and  were  never  the  pro- 
perty of  the  Defend;mts,  the  S/mmicrs,  in  the  suits  in 
the  Supreme  Com-t.  The  Will  is  recited  in  the 
Marriage    settlement,    aud   that    iuttrimient    having 
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been  proved  iu  the  suits,  is  notice  to  tlie  Sheriff  of 
Madras  of  the  equity  at  least  of  the  Appellants'  title. 
The  Sheriff'  had  no  right  or  power,  therefore,  to  sell 
the  villages  under  the  execution  issued  in  those  suits. 
The  vendee  of  the  Sheriff  can  have  no  title  to  the 
possession  iiutil  he  has  sho-mi  that  they  were  the 
property  of  the  Defendants  in  one  or  the  other  of 
the  actions.  There  is  no  pretence  for  saying  that 
it  was  joint  property,  or  even  that  it  was  the 
property  of  cither  of  the  parties  in  those  suits. 
The  proceedings  are  irregular  throughout  ;  the  writ 
under  which  the  sale  took  place  did  not  command  the 
Sheriff  to  sell  lands  at  all,  but  only  "  the  goods  and 
chattels  of  the  parties  within  the  jurisdiction  of  the 
Supreme  Court."  Then  the  lands  sold  were  not 
within  the  jm-isdiction  of  the  Supreme  Court :  it  was 
proved  at  the  trial,  and  imcontradictcd,  that  they  were 
Avithout  the  jurisdiction  of  the  Supreme  Court,  The 
Charter  under  which  the  Supreme  Coui-t  was  consti- 
tuted, provides  that  the  Supreme  Court  shall  fix 
certain  limits  beyond  which  the  Sheriff  shall  not  be 
compelled  or  compellable  to  go  in  person,  or  by  his 
Officers  or  Deputies  for  the  execution  of  any  process 
of  the  said  Court.* 

The  Charter  appoints  another  mode  in  which  the 
process  may  be  executed,  that  is,  by  a  special  wan-ant 
directed  by  the  Chief  Justice  of  the  Supreme  Court 
to  a  particular  Officer  under  certain  conditions ;  but 
in  this  case  nothing  of  the  kind  was  done.  It  is 
clear,  therefore,  that  the  judgment  of  the  Sadder 
Deii-annij  Adawlut  is  wrong,  that  the  vendee  of  the 
Sheriff  has  no  title  to  these  lands,  and  consequently 
no  poAver  to  distiu-b  the  possession  of   the  Appellants. 

*■  Madi-ab  Cliartcr,  Appendix  to  Straiigc's  Mad.  Eep.,  Vol.  iii. 
p.  47. 


1838. 


ClIlTTY. 
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1838.^  Mr.  Scijeaiit   Spanlcie^  and  Mr.  E.  J.  Lloyd,  for 

gjKrjiEN  the  Ecsi)on(lent. 

IjAZau 
and  Ins  Wife,       Tliere  is  no  evidence  to  prove  that  the  Appellants 

La^au      were  devisees  under  the  Will  of  the  Shamicr  SuUun  : 

p  ""•  the  probate  of  the  Will  was  never  produced  in  evidence, 

Eagaaa     and  ■R'ithout  it  they  even  have  no  title  to  the  land  in 

question,   except  under,  the  mortgage,  -which  was   a 

fraudulent  transaction  ;  and  it  lies  on  the  other  side  to 

prove  the  existence  of  a  valuable  consideration  as  the 

foundation  of  the  deed.     The  Supreme  C'om-t  has  a 

persoilal  jurisdiction  ever3-where  over  a  certain  class 

of  persons  in   the    senice   cither    of   Her    Majesty 

or  the  East  India  Company.     Nazar   Jacob  Shamier 

and  Joseph  Nazar  Shamier  were  inhabitants  of  Ma^ 

(Iras,  subject  to  the  jui-isdictiou,  and  liable,  therefore, 

to    be    sued    in.  the    present   action.     The    Sudder 

Dewanni/  Adawlut  recognizes  the  Sheriff  of  Calcutta 

seizing  property  out  of  the  local  jurisdiction,  where  a 

party  has  made  himself  subject  to   the  jiu-isdiction  of 

the  Supreme  Court  of  Calcutta.     Anundchund  Red  v. 

Kishcn  Mohun  Bunoja  ;*  Petumler   Ghosc  v.    Ghureeb 

Ollah  ;t   Gopee  3Iohun   Thakoor  v.  Ramtiinnoo  Bose  ;X 

Eamindcr  Deo  Raiv.  Roopnarain  Ghosc  ;§  Kishemnohun 

Bunhoojee  v.   Ramindur  Deb  Rai  ;\   Zamccroodecn   v. 

Rammohun  3IidUk.^ 

Sir  William  Follctt,  in  reply  : 

If  the  practice  has  been,  as  contended  by  the  Eesi>on- 
dcnts,  for  the  Sheriff  of  Madras  to  sell  lands  out  of 

*  1  Ben.  Sud.  Dew.  Ad.  Eep.  115. 
t  il).  167 

X  2  Ben.  Siul.  Dew.  Ad.  Ecp.  19. 
§  ib.  118. 

II  2  Ben.  Sud.  Dow.  Ad.  Eep.  197. 
^  3  Beu.  Sud.  Dew.  Ad.  Eop.  111. 
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the  juriseliction  of  tlic  Supremo  Court  luider  writs  of 
oxecLitiou,  dii'cctiug  tliem  to  seize  goods  aud  chattels 
ouly  Avithin  the  jiu-isdiction,  this  Coiu't  cannot  up- 
hold such  a  practice :  the  authority  of  the  Supreme 
Court  is  prescribed  both  by  the  Act  of  Pai'liament*  aud 
by  the  Charter.  With  regard  to  the  second  point  it 
"was  for  the  Eespondeut  to  mtdi:c  out  his  title  that  he 
has  a  right  to  possession. 


1838. 

SxEPHEJf 

aiiil  liisWife, 
Thamae 
Lazae 

V. 

CoLLA 

E AGAVA 

CUIIIY. 


Lord  Dexjiax  : 

Their  Lordships  in  this  case  have  had  to  consider 
the  propriety  of  the  judgment  of  the  Suclder  Dewanny 
Adaivlut  in  setting  up  a  Bill  of  Sale  to  the  Respondent, 
executed  by  the  Sheriff  who  had  taken  possession 
imder  certain  writs  oijieri facias.  Two  very  important 
questions  have  arisen  with  regard  to  the  jiu-isdictiou 
both  of  the  Sheriff  and  the  Com-t ;  tliere  certainly  is 
a  great  peculiarity  in  the  language  of  the  wi'it,  which 
requires  him  to  seize  goods  and  chattels  within  the 
jmisdiction,  but  under  which  he  has  seized  lands 
A\hich  are  not  inima  fade  ■within  the  jmisdiction  of 
tlie  Supreme  Court,  aud  it  is  doubtful  to  their  Lord- 
ships, whether  the  Sheriff  had  any  right  to  proceed 
against  those  lands  which  it  seems  are  not  within  the 
jurisdiction  limited  to  the  Supreme  Court  by  the 
Charter  of  the  King,  but  Avithin  the  Jaghire  of  the 
Company ;  but  their  Lordships  do  not  think  it  ne- 
cessary to  enter  into  the  consideration  of  either  of 
these  questions,  and  the  point  not  necessarily  coming 
before  them,  they  do  not  think  they  ought  to  volun- 
teer an  opinion  upon  questions  of  such  magnitude. 
Upon  the  other  part  of  the  case,  theii-  Lordships  are 
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^  1838.        of  opinion,  that  tlie  Appellants  are  entitled  to  their 

Stephex     judgment. 

and  his  Wife,       Without  entering  into  the  question  of  whether  the 

Thamar     mortgage  transaction  was  fi-audulcnt  or  not,  or  in  what 
Lazak  °  °  ' 

V.  sense  and  to  what  extent  it  may  have  been  fi-audu- 

Eagava      ^ont,  the  opinion  of  this  Court  proceeds  upon  its  being . 

c'Hiixy.  generally  admitted  on  aU  hands,  that  the  Appellants 
had  an  interest  in  the  property  in  question  imder  the 
TTill  of  Shamier  Sultan,  and  possessing  that  interest, 
there  is  nothing  like  a  sufficient  proof,  if  proof 
could  have  been  produced,  that  they  were  in  any  way 
divested  of  it :  it  does  not  appear  indeed  how  they 
could  be  divested  of  it,  for  though  the  female  Appel- 
lant, Thamar  Lazar,  might  before  marriage  have  re- 
leased her  right,  yet  her  chikkeu  had  a  vested  interest 
after  her  death,  and  after  the  Settlement  no  pajTuent 
could  have  been  made  which  woidd  have  extinguished 
the  interest  of  all  the  jiarties. 

It  appeal's,  that  the  possession  was  changed  in  the 
year  1S2G,  because  that  is  the  period  to  which  the  Lill 
of  sale  relates.  But  that  was  only  a  ti-ansfer  of  the 
same  estate  from  one  Trustee  to  another,  and  could  in 
no  degi-ee  alter  or  vary  the  ri^ts  of  the  Appellants. 
With  respect  to  the  charge  of  fi-aud,  theii*  Lordships 
do  not  feel  it  necessary  to  give  any  opinion,  as  they 
are  not  satisfied  that  the  interest  which  was  origi- 
nally created  by  the  Will  of  Shamier  Sultan  has  been 
extinguished  by  payment  to  the  Appellants,  and  in 
that  view  of  the  case  they  are  of  opinion,  that  the 
Appellants  had  an  interest  which  the  Creditors  of 
the  Shamiers  had  no  right  to  possess  themselves  of — 
their  Lordships  feel- bound  to  say,  that  the  seiziu-e  and 
the  sale  have  for  that  reason  been  improper. 

We   think,   therefore,    that   the   judgment   of  the 
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Siiildcr  Dcwanni/  Adaivlut  must  be  reversed,  aiid  tlio       ^838. 
original  judgment  of  the  Provincial  Coiu't  be  revived; 
and  we  not  only  relieve  the  Appellants  from  paying 
costs,  but  give  them  their  costs  in  the  second  instance, 
and  their  costs  of  appeal  herco 
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ESHWUNT  EOW  ThoKAT   DiNKlTR  Eow      -    Appcllanty 
AND 


NiLLOBA  and  -Joteeba  Thorax 


-  Respondents. 


On  uf peal  from  the  Suddcr  Dcivanny  Adazvlut  at 
Bombay. 

ESHWTINT    EOW    THOEAT    DIIs^KUE    EOW 

(the  Appellant)  was  Jaghiredar  of  the  village  of 
Virgow Dalni-jee,  &e.,  in  the PergimnakAkoIe,  (3fohissa), 
held  on  tenure  of  militaiy  service.  In  1818,  the 
Peislnva  having  been  expelled  from  the  Deccan,  the 
British  Government  was  established  in  that  District, 
and  the  whole  of  the  property  of  the  Enamdars, 
as  well  as  of  the  Jaghircdars  and  Wntttmdars,  was 
sequestered;  and  so  continued  until  the  j'car  1819, 
when  the  Honorable  IVIr.  ElpJiinstone,  having,  by  order 
of  the  Government,  examined  into  the  state  of  the 
Wuttimdars''  rights,  gave  orders  to  the  Malkurcc  and 
3Iamlutdar,  or  chief  authority  in  the  District,  to 
release  the  estates  of  the  Jaghircdars  and  Witttundars. 
In  consequence  of  these  Orders,  a  petition  was 
presented  by  the  whole  Thar  at  tr-ibe,  praying  for  a 
continuance  of  their  Jaghircs  and  Mokassa,  which  they 

*  Preseut :— Members  of  tlie  Judicial  Committee, — Lord  Broug- 
ham, Mr.  Barou  Parke,  Mr.  Justice  Bosanquet,  the  Chief  Judge 
of  the  Coiu-t  of  Bankru]itcy,  and  Di-.  Lushington. 

Privy  Councillor.s, — Assessors,  Six-  Edward  Hyde  East,  Bart., 
aud  Sii-  .cVlcxandcr  Johnston.  Knt. 


ON   APPEAL   FROM   THE   EAST  INDIES.  109 

liad  held  and  enjoyed  for  a  long  time,  the  result  of        i^^'^- 
which  was,  that  the  Jarfhires^  Wuttuns,  and  Jlokassas    Esn'K-i->-T 
were  given  to  all  theii-  elders,  and  the  Appellant  was  d^^e'eow 
put  in  possession  of  the  A'illage  of  Virgow  Dahu-jce,  -^^     '"'       ■, 
from  tlie  revenues   of  which   the  Eesjiondents  were      Joteeba 
declared  entitled  to  receive  Es.   4,100  annually,  on        "oi"-t- 
account   of   their  Jacjhires.     For  two  years  the  Re- 
spondents received  their  share,  when  the  Api^ellaut 
claiming  to  he  entitled  to  the  whole  of  the  revenue 
of  the  A^llage,  refused  to  make  any  fui'ther  iJa}Tncnt 
to   them.     In  consequence   of   this  refusal,   the  Ec- 
spondents  presented  a  petition  to  the  Collector,   Mr. 
Fottincjcr^  who  ordered  the  Appellant  to  adjust  the 
dispute ;  which  having  failed  to  do,  the  Eespondents 
presented  a  memorial  to  the  Commissioner,  Mr.  CMp- 
lin,  who  gave  directions  to  the  Collector  to  issue  an 
Order  enjoining  the  payment  to  the  Ecspondcnts  of 
their  shai'es,  and  requiring  the  Appellant  to  settle  the 
business. 

This  Order  having  been  served  on  the  Appellant,  it 
was  agreed  by  all  parties  to  settle  the  dispute  amicably ; 
and  accordingly,  on  the  1st  of  December,  1829,  an  agree- 
ment was  made  out,  imder  the  seal  and  signature  of  all 
the  parties,  setting  fortli  that  the  thi-ee  persons,  tlie  Ap- 
pellant and  Eespondent.s,  were  entitled  to  equal  shares. 

This  agreement  was  acted  upon  for  two  years,  when 
the  Appellant  again  refused  to  pay  the  Ecspondents 
their  respective  shares,  alleging,  that  he  had  never,  in 
fact,  acknowledged  the  Ecspondents'  claim,  or  con- 
sented to  the  above  agreement.  The  matter  having 
been  refcn-ed  for  tlie  iiu'estigation  and  decision  of  Mr. 
Boyd,  the  then  Collector,  a  memorandum  was  prepared 
by  him,  dated  the  26th  of  Auc/ust,  1823,  framed  in 
accordance  with  the  previous  agreement,  which  con- 
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^^^^-        taiacd  a  statement  of   the  ■  estimated  amount  of   the 
EsiiwrxT     revenue  of  the  village,  and  appropriated  the  various 

DiNKuiiKow  payments  to  be  made  out  of  it,  and  the  amount  of 

^^  "•  -  the  Ecspondcnts'  respective  shares. 
JoTEEBA  The  Appellant  refused  to  acquiesce  in  this  ar- 
rangement, and  the  subject  was  in  consequence  again 
brought  before  the  Commissioner,  AVho,  in  a  Letter, 
dated  the  3rd  of  Mai/,  1S2G,  addressed  to  the  Col- 
lector, expressed  his  opinion,  that  the  original  agree- 
ment ha\-ing  been  made  voluntarily,  ought  to  be 
confirmed. 

This  opinion  was  intimated  by  the  Collector  to  the 
Kamavisdar*  of  AkoU,  who  was  directed  to  exact  a 
fulfilment  of  the  memorandum  of  settlement  of  the 
26th  of  Alt  just,  1823.. 

The  Kamavisdar  not  having  acted  in  compliance 
with  the  dii'cctions  of  the  last-stated  Letter,  the 
Collector  adcbessed  to  him  a  second  Letter,  rcquii-ing 
him  to  state  his  reasons  for  not  having  done  so,  with- 
out delay. 

Notwithstanding  these  various  proceedings,  the. 
Appellant  still  continued  to  dispute  the  decision  of 
the  Commissioner ;  upon  which  a  memorandum,  dated 
the  14tli  of  October,  1227,  was  addressed  by  the 
Collector  to  the  Appellant,  containing  the  following 
passage  : — "  Ilcreaftcr  let  not  the  shares  of  cither  of 
the  Thorats  be  allowed  to  be  disputed,  but  let  them 
be  received,  and  in  everything  let  them  be  protected." 
The  continued  refusal  to  comply,  on  the  part  of  the 
Appellant,  produced  a  final  Letter  fi'om  the  Collector, 
dated  the  22ud  of  January,  1828,  which  concluded 
thus  : — *'  This  letter  is  wttcn  dii-ecting  the  business 

*  Native  Kcvcnuo  Collcdor. 
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to  be  conducted  iu  couformity  to   Mr.  BoijcVs  decree,  ^833. 

as  ordered   iu  the  Letter    above    racutioned ;  if   any  EsHwr.vT 

further  resistance  is  made,  the  parties  will  be  subject  i)i>;kukEow 

to  pimishments, — know  this."  „     ''•       , 

i  '  NiLLOBA  and 

From  this  Order  of  the  Collector,  the  Appellant,  Joteeba 
on  the  ISth  of  Ajjril,  1S2S,  appealed  to  the  Suddcr  "'^^''^  ' 
Deivanny  Adaivlut,  alleging  that  the  above  Orders  were 
given  unjustly,  and  ex-parte  against  him,  and  prayed 
that  the  Coiu't  would  make  inquuy  relative  to  the 
execution  of  the  memorandum  of  the  2Gtli  of  Aur/iisf, 
1823,  and  to  which  the  Appellant  alleged  he  had  iu 
no  way  agreed,  and  Avould  direct  the  Orders  issued  to 
the  Kamavisdar  and  others,  and  also  those  issued  by 
the  Collector,  to  be  annulled. 

The  Suddcr  DcLcanny  Adawlut  admitted  the  petition 

of  appeal,  though   not   conducted   iu    the  form  of  a 

regular  appeal  against  a   judicial  determination,  and 

'issued  orders  to  the  Agent  for  Sirdars  at    Poona  to 

transmit  the  original  papers  and  proceedings. 

A  retiu'U  was  made  b)^  the  Collector,  explaining 
the  various  applications  of  the  parties,  and  the  deter- 
miuations  which  had  taken  place. 

The  Ecspondcnts  put  in  theii'  answer  to  the 
Appcllent's  petition  of  appeal,  denying  its  statements, 
and  contending  that  the  decisions  previously  passed 
were  conformable  to  the  true  interests  of  the  parties 
iu  a  joint  property,  and  were  founded  on  the  Appel- 
lant's own  agreement. 

On  the  2ord  of  Juhj,  1S29,  the  S udder  (^o\wt  pro- 
nounced its  ultimate  decree,  wherein  it  decided  that 
it  was  not  competent  to  it  to  make  any  inquiry  into 
the  merits  of  the  case,  but  that  the  adjustment  of  the 
Collector,  Mr.  Boyd,  imder  date  the  2Gth  of  August, 
1823,    iiually  confirmed    by  the    Cummissioner,   Mr, 
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183S.  Chnpllii,  uuiler  date  the  3rd  of  Ma>j,  1S26,  must  bo  lielJ 

Eiinvu.NT  binding,  and  the  Court  decreed  all  the  costs  of  the 

iJi'.NKUiiEuw  fippeiil  to  bo  borue  by  the  Appellant. 

NrLLOB\a  1       Froiii  this  decree   the  Appellant   appealed   to  His 

juTEKBA  late  Majesty  in  Council,  and  relied  on  the  following 

TUOIIAT. 

reasons : — 

I.  Because  the  opinion  expressed  by  the  Commis- 
sioner, in  his  Letter  of  the  3rd  of  May^  182G,  was 
not  and  could  not  be  considered  a  final  decision  of  the 
matters  in  dispute,  inasmuch  as  it  was  the  result  of 
an  inquiry  to  which  the  Appellant  was  not  a  party. 

II.  Because  no  Order  prior  to  that  of  January  22nd, 
1828,  could  be  considered  a  final  Order,  and,  there- 
fore, under  tlie  provisions  of  Eegulation  XXIX.  of 
1827,  the  Suddcr  Dewunny  Adawlut  had  j imsdictiou, 
and  ought  to  have  entertained  the  appeal  in  this 
case. 

III.  Because  the  Judges  of  the  Sitdlcr  Dewanny 
Adcavlut  did  not  assign  or  record  any  abstract  of  the 
reasons  which  led  them  to  hold  that  the  suit  was  not 
appealable  to  that  Com-t,  and  had  also  definitively 
affirmed  the  judgment  of  an  inferior  Coiu't,  in  a 
matter  over  which  they  themselves  declare  they  had 
no  jui'isdiction. 

The  Eespondents,  however,  contended,  that  the 
decree  appealed  from  ought  to  be  affirmed,  for  the 
following  reasons : — 

I.  Because  the  Appellant  never  adopted  the  regular 
course  of  proceedings  in  a  Court  of  justice,  to  estab- 
lish the  rights  he  claimed. 

II.  Because  the  Appellant  was  bound  by  the 
articles  of  agreement,  dated  the  ''2Gth  of  August, 
1823,  in  which  he  had  acquiesced,  and  on  which 
he  fur  some  time  acted. 
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III.  Because  the  Order  of  tlie  Commissioner,  Mr.        1^38. 
ChapKii,  of  the  3rd  of  May,  1826,  -was  fiual.  Eskwunt 

EOWTUORAT 

Mr.  Miller,   Q.C.,  Mr.    Wigram,   Q.C.,  and  Mr.      ^^^^ 
Jackson,  for  tlie  Appellant.  ^joTEx'^Br^ 

Thorat. 

Mr.  Serjeant  Spankie,   Mr.  E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Eespoudeuts. 

The  Judicial  Committee,  after  hearing  the  Appel- 
lant's Coiuisel,  dismissed  the  appeal,  and  afSi-med  the 
decree  of  the  Sudder  Dewanny  Adawlut  with  costs, 
observing,  that  it  was  quite  clear,  that  the  Sudder 
Dewanny  Adawlut  had  no  power  to  entertain  the 
appeal  fi-om  the  decision  of  Mr.  Chaplin  in  1826, 
Avliich  was  final ;  and,  therefore,  that  the  provisions 
of  Regulation  XXIX.  of  1827  could  not  apply. 
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SooRTAH  Eow Appelianfy 

AXD 

CoTAGiiERy  BoociiiAii Respondent* 

On  appeal  from  the  Siuldcr  Dcioanny  Adawbit  of 
Madras. 


nth  Dec, 
1S3S. 


Rajah  cotagiieey  niladey  eow,  the 

A.  pmcliasecl    ],^tc  Ilusbaud  of  tlic  Eespoiideut  purcliased,   on  the 

a  Muotah  OlB.  Tmrvi>  t  tt^tt- 

and  held  po3-  27th  01  April^  1819,  h'OTix  Rajah  Roio  Vencata  Niladry 
deSrwheu^'  i2o26',    the   3Iootah  of  Kirlumpoodij,   for  Es.   33,000, 

B.  under  which  ho  paid  at  the  time.     The  Mootah  was  duly 

colour  ot  a  7        .  .  "^ 

Bill  of  sale,  ai-  registered  m  his  iiame,  pursuant  to  Eegmation  XXV. 
Sexe-''''''  sec.  8,  of  J802,  and  he  continued  to  pay  the  Jcist, 
cutedbyA.  ^ud  to  eujoy  tlic  producc,  and  to  transact  the  general 
before  ilia  busiuess  relating  thereto,  until  the  9th  of  March, 
edto'ssSn:  1S22  (two  days  previous  to  his  death),  when  his 
•On  a  claim  Father,  Srinavasu  Ro?e,  undertook  the  management, 
the  Widow  On  the  8th  of  March,  1 822,  Rajah  Cotaghcry  Niladry 

aWaw^otA"  ^^^''i  ^^ing  seriously  indisposed,  made  his  Will, 
for  recovery  of  ^-]icrehy  he  bequeathed  the  whole  of  his  estate  (iu- 
aud  mesne  cludiug  the  Mootah  of  KirJumpoodij)  to  the  Eespondeut, 
eufficfeiit"  ^^^  ^'^^  ^^^^  legal  heii-ess  according  to  the  Hindoo 
proof  of  the  law  and  local  custom,  and  on  the  11th  of  the  same 
the  Bill  of  sale  month  he  died,  lea^-ing  the  Eespondent,  his  "Widow 
having  been     ^^^  heircss-at-law,  him  siu'viving. 

given,  posses-  '  ° 

sion  was  ad-  *  Present : — Members     of    the    Judicial      Committee, — Lord 

judged  to  her     Bj.o„„|iani,  Mr.  Barou  Parke,  Mi-.  Justice  Bosanqtiet,  the  Chief 

with  mesne  o         '  '  i      ' 

profits  from       Judge  of  the  Court  of  Bankruptcy,  and  Dy.  Lushins^on. 

the  period  of  VvWy  Councillors, — Assessors,  Sir  Edward  Hyde  East,   Bart., 

death'^'^'""^''    ^""-^  S'^'  ^^exander  Johnston,  Knt. 

Semlle. — The   riaintifi"  i^   limited   to  the  sum  laid  in  his  plaint  as 
mesne  profits,  though  by  the  uYidcuto  a  larger  sum  appears  due  to  him. 


ON  AITEAL   FROM   THE   EAST   rNDIES. 


115 


The  Ecspondeut  duly  apprised  tlic  Collector  of  the 
circumstance  of  tlie  RujaWs  death,  and  at  th.e  Same 
time  informed  him  that  Cotaglievij  Niladrij  had  exe- 
cuted a  Will  on  the  8th  (three  daya  previous  to  his 
death),  bequeathing  the  whole  of  his  estate,  iuchiding 
the  Moolah  of  Kirhunpoodtj  to  her,  a  copy  of  Avhich 
she  forwarded;  and  on  the  28th,  in  obedience  to 
the  direction  of  the  Collector,  transmitted  him  the 
original. 

Rajah  Vcncata  Niladrij  Row,  however,  set  np  an 
adverse  claim  to  the  Ilootah  of  Kirlumpooch/,  under  a 
Bill  of  sale,  which  he  produced,  dated  the  6th  of 
Ilarch,  then  preceding,  which  purported  to  be  a  re- 
sale of  the  3Iootah  for  the  sum  of  Rs.  33,500,  the 
price  at  which  the  deceased  had  originally  purchased 
it.  This  instrument  was  in  the  following  form : — "  I 
who  am  twenty-two  years  old,  being  since  six  months 
afflicted  with  bodily  pain  in  consequence  of  the  sick- 
ness called  rata  jadimn,  I  am  certain  from  the  state 
of  my  body,  and  from  the  opinion  of  the  Doctors, 
that  I  will  not  live ;  I  have  in  consequence  this  day 
sold  to  you  for  Es.  33,500,  the  Kirlumpoodij  Mootah 
which  I  purchased  from  you  for  the  same  amount,  on 
the  27th  April,  1819.  And  having  thus  transferred 
tlie  Mootah  to  you  in  pciiictuity,  you  are  henceforth 
to  pay  the  Company's  revenue  of  Es.  23,306.  8. 
annually,  according  to  the  kists,  and  j-oursclf  and 
your  posterity  arc  to  enjoy  the  profits  whioli  may  be 
derived  from  the  said  Mootah ;"  he  alleged  also,  that 
the  deceased  had  addressed  to  the  Collector  an  arzi, 
or  Letter,  of  the  6ame  date,  informing  him  of  the 
sale  of  the  3Ioolah,  and  requesting  him  to  register 
llio  same  to  Vcncata  Niladrij  Row. 

Having  obtained  the  assistance  of  S'rinacasa  Ron' 


IIG 

1838. 
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the  Fathcr-iu-la-w  of  the  Respondent,  Vencata  Niladry 
Roiv  iook  possession  of  the  Mootah  and  the  villages 
belonging  thereto,  and  presented  an  arzi  to  the 
Collector,  stating  the  cu'cumstances  of  the  sale,  and 
requesting  that  the  Mootah  might  be  registered  to 
him. 

At  the  time  of  the  decease  of  Rajah  Cotaghery  Xila- 
dry  Row,  a  suit  was  pending  in  the  Provincial  Court, 
instituted  by  him  in  the  year  1819,  for  the  recovery 
of  the  village  of  Jugapaty  Nagaram,  appertaining  to 
the  Mootah  of  Kirlumpoody,  and  on  the  3rd  of  April, 
1822,  Vencata  Niladry  Row,  in  an  arzi  addi-essed  to 
that  Court,  requested  to  be  allowed  to  promote  the 
suit,  on  the  ground  of  his  having  bought  the  Mootah 
on  the  6th  of  March  preceding.  The  Eespondent, 
however, '  presented  a  counter-petition,  stating  that 
Vencata  Niladry  Roio  had  no  claim  whatever  to  be 
admitted  as  a  party  to  such  suit ;  that  the  Bill  of  Sale 
was  fabricated  by  him  after  the  decease  of  her  Hus- 
band, and  was  not  genuine ;  and  that  her  Husband 
executed  a  Will  to  her,  she  being  his  heiress  according 
to  Hindoo  law ;  and  she  requested  the  Coui-t  to  pass 
an  order  for  the  prosecution  of  the  cause  being  con- 
ducted by  herself. 

The  Coiu-t,  ha\dng  taken  both  petitions  into  con- 
sideration, on  the  17th'  of  April,  1822,  rejected  the 
application  of  Vencata  Niladry  Row,  on  the  groimd  of 
the  admission  on  his  pai't  that  the  alleged  transfer  had 
not  been  registered,  and  allowed  the  Eespondent  to 
prosecute  the  suit. 

On  the  9th  of  August,  1822,  the  Respondent 
addressed  an  arzi  to  the  Board  of  Revenue  stating 
in  it  the  circumstance  of  Vencata  Niladry  Row  having 
endcavoiu-ed  to    obtain    possession   of  her    rightful 
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Mootah,  and  requested  that  it  miglit  be  put  into  licr 
possession;  but,  on  the  29th  of  the  same  month,  the 
Collector,  in  a  Letter  adcbessed  to  Vencafa  Niladrj 
Row,  wrote  as  follows — '■'■  I  having  communicated  to 
the  Board  of  Revenue  the  whole  of  the  circumstances 
connected  with  the  subject,  they  have  issued  orders 
for  the  said  Mootah  of  Kirlumpooihj  being  transferred 
in  your  name,  and  I  have  accordingly  registered  the 
said  Mootah  in  youi-  name :  consequently,  I  herewith 
send  enclosed  the  advertisement,  published  for  tlie 
purpose  of  all  those  concerned  submitting  to  yoiu- 
orders."  In  consequence  of  this  Order,  the  Board  of 
Revenue  indorsed  on  the  Respondent's  arzi  of  the 
9th,  that  the  request  contained  in  the  Collector's 
Report,  to  permit  the  Bill  of  Sale  to  be  registered, 
had  been  complied  with,  but  that  it  would  be  no  bar 
to  the  Respondent's  recovering  her  right  by  legal  pro- 
ceedings. 

Vcncata  Niladnj  Rotv  contimiing  to  retain  possession 
of  the  Mootah,  the  Respondent  filed  her  plaint  in  the 
Provincial  Coui-t  on  the  27th  of  December,  1824, 
wherebj',  after  stating  to  the  effect  above  set  forth, 
she  insisted,  that  the  Bill  of  sale  alleged  to  have  been 
executed  by  her  late  llusbaud  on  the  Gth  of  March, 
1822,  was  a  fabrication  by  Vcncata  Nilachnj  How  ;  that 
lier  Husband  being  of  great  wealth,  had  no  need  to 
sell  the  Mootah  in  question,  and  if  he  had  already 
sold  it,  would  not  have  caused  it  to  be  inserted  in  his 
Will,  executed  two  days  afterwards;  that  had  the 
pretended  sale  of  the  Mootah  five  days  before  the 
death  of  her  Ilusband  been  a  real  transaction,  Vcncata 
Niladrij  How  (the  Defendant),  who  was  a  man  of  in- 
tolligeuce,  would  have  ajjprised  the  head  Assistant  in 
charge  of  the  circumstance,  and  have  gut  the  transfer 


COTAGHERY 
liOOCHIAU,  ■ 
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1S38.        registered,  the  liead  Assistant  residing  at  tlic  distance' 

SooRiAu     of  only  a  few  hours'  walk ;  that  the  register  of  the 

l'^        transfer  (after  the  death  of  her  Husband)  was  illegal, 

CoTAcnERY   and  contrary  to  the  custom  of  the  coimtrv,  and  repusc- 

nant  to  the  prmciiiles  of  section  8,  Eegulatiou  XXV. 

of  1802 ;  and  she  prayed,  that  the  Coml  would  pass 

a  decree  in  her  favour,   that  the  Defendant,  Vencata 

Kiladry  llow^  might  pay  her  Rs.  25,387,  the  amount 

of  revenue,  aftei-  deducting  the  permanent  assessment 

for  the  years  1822  and  1823,  and  restore  the  Mootah 

of  Kiiiumpoodij^  together  ^yiXk  the  costs  incurred. 

On  the  23rd  of  Mroj,  1825,  Vencata  Niladrij  Row 
put  in  liis  answer,  asserting  that  Srinavasa  lioio,  was 
as  the  imscparatcd  Father  t^f  the  late  Bajah  Colaghcry 
Niladry  Row,  his  heii',  and  denied  that  Rajah  Cijta(jhery 
Niladry  Row  had  piu'chascd  the  Mootah  fi'om  him^ 
though  he  insisted  upon  the  validitj'^  of  the  Bill  of 
Sale,  and  impeached  the  Will  as  a  forgery,  asserting 
tliat  he,  Vencata  Ndadnj  Ron:,  the  Defendant,  had  held 
the  management  of  the  Moolah  up  to  the  very  day 
on  which  the  Plaiutiif's  late  Husband  sold  it  to  him. 

The  replication  and  rejoinder  having  been  filed,  and 
the  Court,  in  contirraity  with  clause  3rd,  section  10 
Eegulatiou  XV.  of  1816,  recorded  that  the  ^wiuts  to 
be  established  by  the  respective  parties,  were  : — By 
the  Plaiutiif, — the  net  annual  profit  derive  1  by  the 
Defendant  from  the  Mootah  in  the  Fnsly  year  1232— 
1233:  By  the  Defendant,— that  the  Plaintifi's  late 
Husband  sold  the  Kiiinmpoodij  Mootah  to  .  him  for  Es. 
33,500,  on  the  Gth  of  3Iarch,  1822,— that  the  Defen- 
dant brought  the  tiausaction  to  the  notice  of  the 
head  Assistant  C'oUector  iu  charge  on  the  7th  of 
March,  1822,  and  the  net  profit  derived  by  lam  from 
the  Mijotak  in  the  Fmhi  vcars  1232 — 1233. 
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Both  the  Plaintift'  and  Defendant  produced  in  evi- 
tlence  the  documents  ah'oady  alluded  to,  and  cxaniined 
witnesses  in  their  proof  :  they  also  produced  -witnesses 
on  either  side,  to  prove  the  amount  of  the  mesne 
profits,  but  the  Books  which  were  in  the  Appellant's 
custody  were  not  produced. 

In  the  meantime,  on  the  5th  of  March,  1828,  and 
before  the  decree  in  the  cause  was  pronounced.  Rajah 
Vencaia  Niladnj  Row  died,  leaving  Sooriah  Roio  the 
present  Appellant,  an  infant,  his  Son  and  heir,  by 
v/honi,  through  his  guardian,  Chalekanij  Dhurma  Row, 
the  defence  was  thenceforth  conducted. 

On  the  12th  of  Marc/i,  1828,  the  rrovincial  Court 
pronounced  its  decree  in  favour  of  the  Eespondent,  ex- 
pressing its  opinion  on  the  merits  of  the  case  in  the 
following  terms : — "  That  this  cause  had  its  origin  in 
forgery,  and  was  to  be  supported  by  perjmy,  Avastobc 
feared  from  a  view  of  the  pleadings.  If  Rajah  Cota- 
(jhei'D  Niladnj  Row  was  not  deranged  for  some  days 
previously  to  his  death,  the  "Will  which  the  Plaintiff 
asserts  he  made  in  her  favour,  and  the  Bill  of  Sale 
which  the  Ucfcndant  asserts  he  executed  in  his  favour, 
cannot  both  be  true  :  he  may  have  executed  neither. 
The  legal  consideration,  however,  of  the  authenticity 
of  the  Will  need  not  detain  the  Court ;  it  is  only  in  a 
moral  point  of  view  that  they  need  doubt,  whether  the 
riainliil  also  may  not  have  had  her  Agents  of  forgery 
to  ante-date  a  Will  two  days  before  the  Bill  of  Sale, 
and  solely  for  the  purpose  of  countermining  it.  The 
execution  of  the  Will  was  unnecessary,  as  the  Plaintiff 
woidd  be  Rajah  Cotar/hcrij  Niladnj  Roiv's  heir  without 
that  formality,  and,  therefore,  evidence  on  that  point 
was  not  called  for.  It  is  otherwise,  however,  Avith 
regard  to  the  Bill  of  Sale  ;  on  its  authenticity  or  other- 
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183S.  ■^rjgp  jpppnds  the  issue  of  tliis  suit.     The  Court  have  no 

SooRiAH  hesitation  in  pronoimcing  it  a  forgeiy.     So  evidently 

"^  artificial  is  the  statement  of  Defendant's  witnesses  in 

CoTAGiiERY  echo    of  his  laboured  defence,   as  to  neutralize  any 

lioOCHIAOI.  .  .  '  .  .  '' 

strength  that  the  unhesitating  manner  in  ^vhich  they 
uttered  it  might  give  to  their  evidence  ;  and  to  render 
it  of  such  little  value,  that  the  Court  Tvould  as  soon 
think  of  decreeing  away  a  Zemindary  upon  the  evi- 
dence of  as  many  Flrashes  (menial  servants).  So 
scru})ulous  are  they  in  giving  their  testimony,  that 
they  will  not  even  allow  the  order  in  which  the 
•  several  persons  entered  the  Assistant  Collector's  Cut- 

clierrij*  six  years  ago  to  escape  theii'  recollection. 
The  fluent  and  unhesitating  manner  in  which  they 
gave  their  depositions  may,  however,  be  accounted 
for ;  they  may  have  rehearsed  and  repeated  the  story 
ovei"  so  often,  that  they  actually  believe  it  to  be  true, 
and  certainly  there  was  ample  time  for  concocting  the 
defence  and  arranging  the  dramatis  pcrsona\  On  the 
7th  of  February,  1S25,  Defendant's  Vakeels  applied 
for  and  obtained  leave  to  give  an  answer  in  two  mouths  ; 
on  the  4th  of  April  they  applied  for  and  obtained  leave 
of  six  weeks  more,  making  tlu-cc  months  and  a  half, 
uudcr  pretcuce  of  requiring  copies  of  certain  documents 
from  the  Cutcherry  of  the  Collector  of  Rajalimundry. 
On  reference  to  their  long  answer,  it  is  evident  that 
this  was  mere  pretence  for  the  purpose  of  gaining 
time,  for  there  is  not  a  document  even  alluded  to  but 
of  which  Defendant  must  already  have  had  a  copy, 
such  as  the  Bill  of  Sale,  and  arzis  to  the  Collector,  or 
at  all  events  have  known  its  contents,  and  their  pro- 
duction to  the  Court,  aloug  with  the  answer,  was  of 
coui'se  not  required,  and  not  till  upwards  of  thi-ee 

*  Office. 
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moutlis  after  the  rejoinder  was  given."  In  conclusiou,  ^Jf^^ 
the  Court  proceeded  to  say,  "  That  they  might  not  be  Sookiau 
suspected  of  any  wish  to  avoid  trouble,  the  Coiu't  have  „_' 

examined  the  witnesses  uamed  by  the  parties  ;  but  it  ^j^^'^^fj^^y 
was  evidently  not  necessary,  for  the  Defendant  in  his 
answer  has  clearly  proved  his  statements  to  be  false. 
In  the  first  place,  he  has  stated,  that  he  purchased  the 
Mootah  ol  Kirlumpoodij  on  the  21st  of  ^eptenihei\  1S18, 
on  his  own  account,  though  fi'oin  regard  ^f  or  Rajah  Cota- 
ghcrtj  Xlladry  Roiv  he  registered  it  in  his  name ;  but  iu 
his  petition  to  the  SidlJer  Adawlitt,  he  alleged,  that  he 
re-sold  it  to  Rajah  Cotaghenj Xihtdnj  Row  on  the  27th  uf 
April,  1819,  and  iu  his  third  statement  now  before  tlie 
Court,  he  declares  that  he  again  purchased  the  Mootah 
on  the  Gth  March,  1822  from  Rajah  Cotafihenj  Nila- 
drij  Row,  four  days  before  the  latter  died,  and  for  which 
purpose  the  Deed  of  Sale,  numbered  28  in  this  Record, 
was  given  to  the  Defendant.  If  these  transactions 
actually  occuiTcd  as  detailed  in  the  answer,  the  Defen- 
dant must  have  paid  twice  over  for  the  Mootah  of 
Kiflumpoody,  but  neither  of  the  statements  are  true  ; 
and  it  is  rather  extraordinary,  if  the  Mootah  were  only 
registered  iu  the  name  of  Rajah  Cotaghenj  Niladry  Row, 
that  he  should  have  collected  the  produce  of  it  for 
three  years,  aud  when  at  the  point  of  death  he  should 
be  paid  the  amount  of  Rs.  33,500  by  Niladry  Row  for 
what,  if  he  spoke  the  truth,  actually  belonged  to 
himself  at  the  time.  From  the  above  view  of  the 
ease,  tlie  Court  are  of  opinion  that  the  Plaintiff's 
claim  to  tlic  Mootah  of  Kirlumpoody  is  clearly  estab- 
lished, aud  that  the  Defendant's  attempt  to  dispossess 
her  of  property  which  she  legally  inherits  fi-om  her 
deceased  Husband,  has  been  backed  only  by  perjury 
and  forgery.     The  decree,  therefore;  is,  that  the  Plaiu- 

VOL  H  Q 
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1S3S.        tiff   (the   Eespoudeut)  be   put   in   possession    of   the 
SooRiAH     Mootah  of  Kirlunipnodij,  and  the  value  of  tlic  produce 
^^^        sued  for,  being  Es.   25,387,  and  that  the  Defendant's 
CoTAGHERY  ijeirs  do  pav  all  costs." 

Soorlah  Roiv,  being  dissatisfied  with  this  decision, 
appealed  from  it,  by  his  guardian,  to  the  Sudder 
Dewanny  Adawhcf,  and  on  the  19th  of  Ocfober,  1831, 
the  appeal  was  heard,  and  a  decree  made,  affirming 
the  decree  of  the  Court  below. 

In  this  decree  of  afiirmauce,  the  Sudder  Deimnny 
Adawlut  stated  as  follows  : — "  It  is  quite  evident  that 
the  whole  merits  of  this  case  must  necessarily  rest 
upon  the  validity  of  the  document  filed  by  the  Father 
of  the  Appellant,  namely,  the  Bill  of  Sale  said  to  have 
been  executed,  to  him  by  the  deceased,  Rajah  Cotarjhery 
Niladnj  Row,  on  the  6th  March,  1822.  This  docu- 
ment, supposing  it  to  be  valid,  proves  too  much  for  th  e 
Appellant's  case,  inasmuch  as  it  proves  most  decisively 
that  Rajah  Cotaghcry  Niladry  Roiv  did  purchase  the 
Mootah  from  the  Appellant's  Father,  and  that  the 
denial  of  such  transaction  by  the  Appellant's  Father 
is  utterly  false  and  unfounded.  This  fact  is  proved  by 
the  document  itself,  and  Avhich  document  was  filed  by 
Rajah  Niladry  Row.  The  Court,  therefore,  arrive  at 
this  conclusion,  that  Cotaghcry  Niladry  Row  possessed 
the  Mootah  of  Kirlumpoody  by  right  of  purchase.  But 
•  the  Court  are  of  opinion,  that  its  re-j)urchase  by  the 
late  Vencata  Niladry  Row  is  by  no  means  proved.  The 
evidence  in  support  of  it  is,  in  the  opinion  of  the 
Court,  totally  unworthy  of  credit,  independent  of  the 
motives  assigned  for  the  sale,  which  are  various : 
firstly,  that  Cotaghcry  Roto  sold  it  to  satisfy  his  Credi- 
tors ;  and  secondly,  that  it  was  to  pay  oft  the  debt 
of  the  original   purchase-money.     The  court  entirely 
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concur  in  opiuiou  with  tlio  Proviueial  Court  that  the        '^^^ 
case  of  the  Appellant  has  been  backed  both  by  perjvuy      Sooelui 
and.  forgery."  \ 

The  Court,  therefore,  affirmed  the  decree  of  the  Pro-    C^taghery 
vinciiil  Court,  and  adjudged,  that  all  costs  should  be 
paid  by  the  Appellant. 

The  Appellant  apjaealed  from  this  decree  to  His  late 
Majesty  in  Council ;  praying  that  the  same  might  be 
reversed,  for  the  following  reasons  : — 

I.  Because  the  validity  of  the  purchase,  by  Bill  of 
sale  and  registi-ation,  was  fully  established  by  the 
Appellant's  evidence  in  the  cause. 

II.  Because  the  alleged  Will  was  a  forgery. 

III.  Because  the  Courts  below  ought  to  have  re- 
quired proof  from  the  Plaintiff  (now  the  Eespondent) 
of  her  title  as  heir  to  Rajah  Cotarjlicnj  Niladnj  Row, 
and  ought  not  to  have  assumed  that  title  in  her 
against  the  Defendant  in  possession. 

IV.  Because  it  is  proved  that  Rajah  Cotaghery 
Kiladnj  Row,  until  his  death,  lived  with  his  Father, 
Sritiavasa  Row,  as  an  imdivided  family,  and  conse- 
quently according  to  the  Hindoo  law  applicable  to 
this  part  of  Hindostan,  Sriaavasa  Row,  and  not  the 
Respondent,  was  the  heir  to  Rajah  Cotar/hery  Niladry 
Row. 

V.  Because  the  Courts  below  have  declared  the 
Respondent  entitled  to  the  sum  claimed  by  her  plaint 
as  the  amount  of  the  profits  accruing  from  the  Mooiah 
during  the  years  ChifrabJuinoo  and  Swabhanoo  (a.d. 
1822-3  1823-4),  without  any  evidence  suflicient  to 
establish  the  fact  that  such  was  the  amount,  and 
against  evidence  proving  that  a  much  smaller  sum 
was  the  actual  amount  of  the  profits  during  that  time. 

The  Respondent,  on  the  other  hand,  submitted  that 
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the  decree  appealed  fi'om  ought  to  be  affirmed,  and 
relied  upon  the  following  reasons  : — 

I.  Because,  piitting  the  Will  in  the  Kespondent's 
favoui"  out  of  the  case,  and  upon  which  indeed  it  is  not 
necessary  to  rely,  Rajah  Cota()her>/  Niladry  Row  having 
died  without  issue  male,  the  Respondent,  who  was 
his  Widow,  and  living  with  him  at  the  time  of  his 
decease,  was,  by  the  Hindoo  law,  his  heiress,  and  the 
Mootah  in  question,  if  not  aliened  to  the  late  Vencaia 
Niladry  Row,  by  the  Bill  of  sale  on  which  he  relied, 
devolved  upon  her,  and  she  was  entitled  to  immediate 
possession. 

II.  Because  the  Bill  of  sale  relied  upon,  and  pro- 
duced by  the  late  Vencaia  Niladry  Row,  was  a  forged 
and  fabricated  iustruracnt,  and  did  not  confer  any 
title. 

m-.  3Iillcr,   Q.C.,   Mr.    Wiyram,   Q.C.,  and  Mr. 

Jackson,  for  the  Appellant. 
ilr.  Serjeant  Spankic,  Mr.   E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Respondent,  referred 
to  Colchrooke's  Dig.  vol.  iii.  chap.  8,  p.  7. 
Lord  Brougham  :— 
It  appears  to  their  Lordships,  that  there  is  no  suffi- 
cient groimd  for  setting  aside  the  judgment  appealed 
against ;  we  conciu*  in  the  opinions  expressed  both 
by  the  Provincial  and  Siiddcr  Com't?,   respecting  the 
fraudulent  character  of  the  Bill  of  sale  set  up  by  the 
Appellant,  as  well  as  the  absence  of  all  satisfactory  proof 
of  the  heii'ship  of  Srinavasa  Row,  and  without,  on  the 
other  hand,  inquiring  into  the  validity  of  the  Will  of 
the  late  Rajah  Cotayhcry  Niladry  Row,  theii-  Lordships 
arc  sufficiently  satisfied,  from  both  decrees  below,  that 
the  Respondent  must  be  considered  by  the  laws  and 
customs  of  the  country  the  legal  heii-ess  to  the  Rajah, 
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hor  Ilu^baud.     The  principal  and  indeed  only  question        i'^'^'^- 
tlioir  Lordships  have  had  to  consider  is,  respecting  the      Souuiah 
amount  awarded  for  the  mesne  profits  during  the  years         \"^^ 
the  AppcUant  retained  possession  of  the  Iloutah.      On   (""taojiery 
that  point  it  was  for  the  AppcUant  to  satisfy  us  that 
injustice  has  been  done  him  by  the  decree  of  tlic  Court, 
and  though  it  has  been  correctly  observed,   that  the 
case  of  the  Plaintiff  was  scanty  in  point  of  evidence ; 
a  sufficient  answer  has  been  made  by  the  learned  Ser- 
jeant and  Mr.  3Ioorc,  that  from  the  situation  of  the 
Plaintitf,  she  being  out  of  possession,  the  evidence  of 
that  which  was  in  contest  between  the  parties,  namely, 
the  amount  of  mesne  profits,  was  not  so  fully  within 
her  reach  as  it  was  within  the  reach  of  the  Appellant, 
but  that  there  was  on  her  part  evidence  enough  prima 
facie,  as  wc  should  say  here,  to  go  to  a  jury.     It  was 
for  the  Appellant  to  consider  how  he  should  meet  that 
evidence.     lie  miglit  have  rested  upon  the  defect  of 
the  Plaintift''s  evidence,  but  it  being  incumbent  upon 
liim  here  to  show  the  judgment  of  the  Court  below  to 
be  wrong,  we  must  see  Avhat  was  the  nature  of  the  evi- 
dence before  tliat  Court.     The  Defendant   who  now 
appeals,  might  have  left  the  Plaintiif  to  prevail  by  the 
force  of  her  own  case,  contending  that  she  was   not 
called  upon  to  answer  it   unless  it  was  such  as  if  un- 
answered dis2)osed  of  the  case  :  but,  instead  of  relying 
upon  the  weakness  of  the  Plaintiff's  case,  he  met  it 
and  imdortook  to  rebut  it    by  counter-evidence  ;  wc 
must  look  then  to  the  sort  of  evidence  produced,  and 
certainly  tliat  is  not  sucli  as  might  have  been  expected. 
Tu  the  first  place,  it  cannot  escape  observation,  that  on 
the  part  of  the  Appellant,  the  Collector,  who  from  his 
situation  must  liavc  been  well  acquainted  Avith  tlie 
whole  subject-matter,  better  arquuinted  than  any  other 
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is:?8.        witness,  and  with  the  means  of  infonnatiou  -within  his 

SooRiAii     reach,  is  not  called.     Then  with  respect  to  the  Books, 

^7"        from  which  alone  the  true  amount  of  the  mesne  profits 

CoTAGHERY  Qould  bc  asccrtaiucii,  whatever  ^xe  may  say  as  to  the 

BOOCHIAH.  '  . 

change  of  possession  of  these  Books  m  the  subsequent 
stage  of  the  cause,  at  that  period  when  proof  as  to 
their  amount  Avas  adduced  on  the  other  side,  these 
Books  were  within  reach,  in  the  actual  possscssion  of 
the  Appellant :  and  the  Court  below,  wo  have  no 
doubt,  proceeded  upon  this  principle,  that  everything 
is  to  be  presumed  against  a  party  keeping  his  adver- 
sary out  of  possession  of  the  property,  and  out  of 
possession  of  the  evidence,  and  taking  means  to 
retain  that  evidence  in  his  own  custody  :  and  that 
the  proof  on  the  part  of  the  Plaintiff  was  to  be 
pressed  most  strongh'  against  the  Defendant,  where 
by  vii'tue  of  such  possession  he  received  the  rents  and 
profits  of  the  estate,  and  kept  the  Books  in  which  tlie 
accoimts  were  recorded :  and  this  notwithstanding  tho 
Plaintiff  gave  the  most  scanty  proof  of  the  rents  and 
profits ;  a  position  which  we  do  not  quite  accede, 
though  we  agree  in  the  main  decision  of  that  Coiu-t. 
There  is  another  point  to  which  the  Coiu-t  below 
must  have  attended,  namely,  that  the  credibility  of 
the  witness  is  shaken  by  the  gross  discrepancy 
between  the  two  accounts,  between  Es.  400  on  the 
one  side,  and  iipwards  of  Ks.  12,000  on  the  other. 
The  observation  one  cannot  help  making  iipon  this 
part  of  the  evidence  is,  that  it  proves  too  much  on 
behalf  of  the  Defendant,  who  gives  such  suspicious 
evidence ;  in  answer  to  which  it  was  ingeniously  sug- 
gested at  the  Bar,  that  it  cannot  be  supposetl  that  the 
witness  was  suborned,  for  that  if  he  Avas  possessed  of 
common  shi'cwduess  he  would  not  have  overdone  the 
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thing,  and  thus  liavo  given  rise  to  sueli  an  objection.  '^38. 

This  is  a  veiy  tender  argument  before  a'  Court,  and  Sooriah 

too  doubtful  to  justify  this  Court  in  placing  any  con-  '"^^ 

siderable  reliance  upon  it:  for  we  do  find,  happily  for  Cotaojiery 

,  ■■  n-  -1  111-  ,  ."  BoOCIllAH. 

the  ends  oi  justice,  th:it  men  tall  into  these  incon- 
sistencies, and  by  means  thereof  the  fraudulent  cha- 
racter of  the  evidence  becomes  apparent. 

On  the  other  point,  viz.,  the  title  of  Srinavasa  How 
as  the  unseparatcd  Father  of  Rajah  Cotagherij  Niladrij 
Roiv,  it  is  necessary  to  say  only  one  word.  The  pro- 
perty iu  question  was  treated  as  separate  property  by 
the  very  act  on  the  part  of  the  Appellant,  on  which  he 
most  relies,  the  original  sale  to  CotagJierij.  Upon  the 
Avhole  of  this  case,  therefore,  we  are  of  opinion,  that 
there  is  no  ground  to  alter  the  decree  ajipealed  from. 
"With  respect  to  the  damages,  the  Court  have  given 
the  amount  laid  in  the  original  plaint,  but  it  appears 
that  adding  the  interest  a  greater  amount  Avas  proved, 
and  the  Court  was  restrained  from  giving  that  greater 
amount,  only  because  they  could  not  give  more  than 
the  amount  claimed.  Considering  the  circumstances 
of  this  case,  we  cannot  avoid  giving  the  Eespondent 
costs. 
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Seke    MiTTY    Bissxosoondet;y    D.VBEK,  I    .       „     , 
and  another ^  I  ^m"^^^'^ 


AXD 
Ra.IAII    BntKODACAUNT    liOY 


Respondent.' 


12th  P.-b. 
lb.J9. 

Leave  given 
to  restore  an 
appeal  dis- 
missed for 
want  of  pro- 
secution, tlie 
Appellants' 
Agent,  though 
insferucted  to 
prevent  the 
dismissal  of 
the  appeal, 
not  having  re- 
ceived the 
transcript  un- 
til after  the 
expii'ation  of 
a  year  and  a 
day  from  the 
time  of  the 
allowance  of 
the  appeal, 
and  the  Ee- 
spondent  hav- 
ing in  conse- 
quence there- 
of obtained  an 
Order  of  dis- 
missal. 


On  appeal  from  the  Saprcme  Court  of  Calcutta. 

X  HIS  was  a  motion  for  leave  to  restore  au  appeal 
which  had  been  dismissed  for  want  of  proseciition. 

The  original  snit  was  instituted  by  the  Respondent 
against  the  Mortgagees  of  certain  Pcrgunnahs  for 
redemption  of  the  mortgage,  and  to  set  aside  the  sale 
of  one,  made  in  pursuance  of  the  powers  contained  in 
the  mortgage  deed,  as  fraudulent  and  void  :  and  for 
the  usual  accounts. 

After  various  preliminary  proceedings,  and  the 
filing  of  a  supplemental  and  cross  Bill,  the  cause  came 
on  for  hearing,  before  Sir  John  Peter  Grant.,  one  of 
the  puisne  Judges  of  the  Supreme  Court,  who  on  the 
11th  of  April,  1835,  made  a  decree,  by  which  the  sale 
in  question  was  declared  null  and  void ;  and  a  refer- 
ence directed  to  the  Master  to  take  an  account  of  the 
rents  and  profits  of  the  Pergunnuh  Avhich  accrued  since 
the  date  of  the  sale. 

This  decree  was  subsequently  atfirmed  on  a  rehear- 

*  Present : — Members  of  the  Judicial  Committee, — Lord 
Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr. 
Justice  Erskine,   and  Dr.  Lusliiugton. 

Frivj'  Councillor. — Assessor,  Sir  Edward  Hyde  East. 
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ing  (Sir  Jolm  3Mhn  dissentient),  by  the  whole  Oourt,     ^  1839. 
on  the  10th  of  May,  1836.  SreeMutty 

From  this  decision  the  Appellants  appealed  to  His  DEH^YcljiEE", 
Majesty  in  Council,  and  having  tiled  their  petition  for  ^^^  another, 
leave  to  appeal  within  the  six  months  allowed  for  that  eajah  Bur- 
purposc,  obtained  the  final  Order  for  such  permission    «"»ACArai 
on  the  9th  of  February,  1837.  The  Eespoudent  having 
obtained  and  forwarded  a  copy  of  the  proceedings  in 
the  suit  to  his  Agents  in  England,  and  no  steps  having 
been  taken  by  the  Appellants  to  prosecute  the  appeal 
within  the  ordinary  time  (viz.  a  year  and  a  day),  the 
Eespondeut,  on  the  i2th  of  May,  1838,  presented  a 
petition  in  the  usual  form,  to  dismiss  the  appeal  for 
.want   of  prosecution,    accompanied  by   an   affidavit, 
stating   that   the  Appellants  had  taken  no   steps  to 
prosecute  the  appeal,  and  praying  also  for  costs.     The 
petition  came  on  for  hearing  on  the   16th,  when  the 
Court  ordered  the  appeal  to  be  dismissed  with  costs, 
including  the  costs  of  the  transcript,  which  were  di- 
rected to  be  taxed  by  a  Master  of  the  Common  Pleas. 
This  Order  was  confirmed  by  Her  Majesty  in  Council 
on  the  8th  of  June  following. 

On  the  21st  of  November,  1838,  the  Appellants  pre- 
sented a  petition  to  rescind  the  Order  for  dismissal, 
and  for  liberty  to  prosecute  the  appeal.  The  petition 
Avas  supported  by  the  affidavit  of  their  Agents  in 
IjUgland,  which,  after  detailing  the  nature  of  the  pro- 
ceedings, and  the  circumstances  above  stated,  pro- 
ceeded to  depose  that,  it  appeared  from  the  papers  in 
the  cause  that  the  transcript  was  not  certified  by  the 
Chief  Justice  until  tlie  11th  of  December,  1837  ;  that 
on  the  8th  of  January,  1838,  they  received  a  letter 
■from  the  Appellants'  Solicitor  in  India,  dated  19th 
of  August,  1837,  du'ccting  them  to  retain  Counsel  on 
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1839.        the  appeal,  and  iufonniiig  them,  that  the  delay  which 
SeeeMutty  had  taken  place  in  procuring  the  appeal  papers,  which 
deryDabee"  "^ere  very  voluminous,  containing  upwards  of  5,000 
and  anotlier,  folios,  had  been  occasioned  by  the  Eespondent's  Agent 
Rajah  Bur-  ha\dng  first  bespoke  the  copy  of  the  transcript,  but 
^°°EoY.^^^   that  they  would  be  forwarded  at  the  earliest  opportu- 
nity, and  instructing  them  if  the  Eespondent  should 
urge  the  hearing  of  the  appeal  before  the  papers  should 
reach  England,  to  delay  the  hearing  until  their  aiTival ; 
that  on  the  receipt  of  the  above  Ijettcr,  they  made 
inquiry  at  the  Council  office,  and  ascertained  that  the 
Eespondent  had  not  at  that  time  taken  any  steps  to 
dismiss  the  appeal,  and  that  it  was  not  \mtil  the  month 
of  July  that  they  discovered  that  the  Order  of  the  16th 
of  Muij.  1838,  had  been  made,  but  that  the  same  had 
not,  up  to  that  day,  been  delivered  out  of  the  Coimcil 
Oflice,  by  reason,  as  they  were  informed,  of  some  doubts 
having  arisen  respecting  the  question  of  costs ;  that 
the  copy  of  the  ti-anscript  did  not  arrive  in  England 
until  the  month  of  A  iigusf,  in  consequence  whereof  the 
Agents  were  unable  to  take  any  steps  to  stay  the  pro- 
ceedings to  dismiss  the  appeal :  they  stated  also  the 
value  of  the  property  in  issue  to  be  of  gi-eat  amount, 
exceeding  38  lacs  of  Eupees,  or  £380,000. 

In  opposition  to  the  motion,  an  affidavit  was  made 
by  the  Eespondent's  Solicitor,  who  had  lately  arrived 
in  England,  contradicting  the  statement  respecting  the 
cause  of  delay  in  the  Eespondent's  fii'st  obtaiuiug  his 
copy  of  the  transcript,  and  affirming  that  the  Appel- 
lant's Agent  in  Bengal  had  ample  notice  of  the  Eespon- 
dent's intention  to  proceed  to  dismiss  the  appeal  for 
want  of  prosecution,  to  enable  him  to  have  foi-warded 
the  transcript  in  due  time.  He  stated  also,  that  the 
Appellants  being  Hindoo  women  of  rank,  had  availed 
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themselves  of  tlie  privileges  of  their  caste,  and  had        ^^■^^• 

throAVTi  everj'^  impediment  in  the  way  of  the  snit,  by  SeeeMutty 

evading  personal  service  of  the  Orders  of  the  Court,  beryDabee" 

which  had  only  at  last  been  effected  after  the  whole  and  another, 

process  of  contempt  had  been  exhausted.  Rajah  Bue- 

rodacaunt 
Roy. 

Mr.  Campbell,  and  Mr.  C.  Austin^  for  the  Appel- 
lants, 

Now  moved  to  restore  the  appeal,  contending  that 
the  Respondent  having  bespoke  the  first  copy  of 
the  transcript,  the  Appellants  were  necessarily  pre- 
cluded from  forwarding  their  copy  within  the  limited 
time  ;  they  relied  on  the  discretionary  poAvcr  of  the 
Court  to  let  in  the  appeal  at  any  time,  notwithstanding 
the  i)eriod  usually  limited  had  elapsed. 


Mr.  G.  Eiehards,  and  Mr.    Tiirlon,   for  the  Re- 
spondent, 

Insisted  on  tlie  grounds  detailed  in  their  affidavit, 
and  the  regularity  of  their  proceedings,  and  objected 
to  the  Appellants  being  let  in  to  appeal  under  any 
terras. 

Lord  Brougham  ; 

We  arc  all  of  opinion  that,  under  the  circum- 
stances of  the  case  the  laches  of  the  Appellants  cannot 
justify  our  shutting  them  out  from  their  appeal, 
and  that  the  Order,  therefore,  of  the  16th  of  Ma>/, 
1 837,  miLst  be  rescinded  ;  but  upon  the  terms  of  their 
paying   the  costs  iucm-rcd  by   the  Respondents  ia 
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1839.  India  as  well  as  here,  consequent  on  the  Order  of 
SeeeMutty  dismissal,  which  are  not  costs  in  the  cause,  and  giving 
•  deryDabee'  security  to  the  amount  of  £500  for  the  contingent 
and  another,  costs  here,  such  sccimty  to  be  perfected  -v^ithin  two 
EajahBuh-  months. 

EODACAUKI 

Koy. 
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NAUTH  IiiA,  and  others,  (Sous,  heirs  /    ,       ,,     , 
and  legal  rciiresoutatives  of  Guxga  i  ^  -'■^  ' 


ECTCIIEPXTTTY     DUTT     TlIA,    BhO    LaI' 

NAUTH  IiiA,  and  othc 
and  legal  rciirescutat 
DuTT  liiA,  clcceascd) 


Eajunder  IS'aeain  Rae  and  Coower\ 

MOHAIXDER  KVRAIN  EaE  (SoUS   aud  (   r>  If 

representatives    of     Sree    Narain  I        ' 
Rae,  deceased) j 

On  appeal  from  the   SudJcr    Dewannij    AdawUit    of 
Bcnijal. 

XHIS  "was  au  appeal  fi'om  a  decision*  on  a  question  isth  Feb., 
of  Hindoo  law  aud  usage :  the  point  at  issue  being,  .^,-J^ 
whether  the  laws  according  to  the  *S';^«s^(?r5  or  Books  .^y*?^^^'^?'^ 

"       .       .  law  lu  lorce  in 

of  authority  cuiTent  in  the  District  of  MUhela  in  the  Mitheia,  or 
country  of  Tirhooi,  (from   whence  the  ancestors  of  the  n^lit'of  suc°- 
Eespondents  had  originally   emigrated,    and  the  re-  pssion  vests 

.  ■*•  .  a  ^  !D  7  .HI  the  aescen- 

ligion  of  which  had  been  uniformly  observed  by  his  dants  in  the 

paternal  in 

*  Eeportod,  2  Ben.  Sud.  Dew.   Ad.  Eep.  p.  11.  those  of  the 

maternal  line ; 
and  such  law  continues  to  regulate  the  euccoseion  to  proi)erty  in  a 
family  who  have  migrated  from  that  District,  but  have  retained  the 
reb'giou.s  observances  and  ceremonios  of  Milliela. 

A  suit  havincj  been  instituted  to  recover  the  estate  of  a  Hindo  Mit- 
hnlose  bj'tho  maternal  first  cousin  of  the  last  maloproprictor,  who  claimed 
lobe  entitled  accordinj;  to  the  law  in  force  in  Biiu/oJ — Held  by  the 
Judicial  Committee  (aftinning  tho  judgment  below)  that  according  to 
all  the  authorities,  the  HhiiJitcrs  oi  lilUhcla  were  to  govern  tho  succession, 
and  that  by  them  the  party  in  possession  being  descended  in  the  line  : 
degree  in  tlio  paternal  line  was  to  bo  prefeiTed  to  the  maternal  sixth 
notwithstanding  that  part  of  tho  pro])erty  was  locally  situate  in  Bengal 
and  thai  the  lust  proprietor  vas  domiciled  thero. 
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1S39.        cToscendauts,)  were  to  govern  the  right  of  succession 

EvrcHEi'LT-  to  property  from  such  ancestors,  or  the  Shustcrs  in  use 

Bho  Lau-  '  ^  Gour  Doss  or  Benrjul^   where  part  of   the  property 

KATTii  Iha,  -^^-as  situate,  and  in  which  District  the  party   last  in 

and  otnere,  .  .    .  s.        j 

V.  possession  was  domiciled. 

Naraix  Eae       Rcijah  Indur  Narain  Rac,  the  last  male  proprietor  of 

and  Coo\\t;r  \\^q.  Zemhidarij  of  Uavila  Parnea,   (the   property   in 

Naraix  E.tE.  question)  was   descended  in  a  dii-ect  line,  and  related 

in  the  sixth  degree  to  Birf^e  Poomph  Sumroo  Chovxlrij, 

who  originally  emigrated  from  Purnea^  the  adjacent 

disti'ict  of  Mitliela,  or  Tlrhoot,  to  Bengal. 

The  Rajah  having  no  children,  the  Zemindary  de- 
scended on  his  death  to  his  Widow,  Ranee  Indravjutteey 
who  continued  in  possession  diu-iug  her  life,  and  died 
in  1S03. 

Immediately  on  her  decease  Srcc  Xarain^  the  Father 
of  the  Ecspondcnts,  and  LulUt  Narain,  who  were  also 
descended  in  the  sixth  degree  from  Sumroo  Choivdri/, 
claimed  to  he  the  heirs  of  the  late  Rajah,  and  took 
possession  of  the  Zemindary ;  hut  Gunga  Dutt  (the 
Father  of  the  Appellants),  who  was  the  Xepliew  of  the 
late  Rajah  by  marriage,  being  the  Son  of  his  Wife's 
only  Sister,  and  as  such  the  maternal  first  cousin  of 
the  late  Rajah,  claimed  to  be  entitled  according  to  the 
Sltastcrsoi  Bengal. 

In  consequence  of  these  adverse  claims,  Gunga  Dutt 
Iha,  in  the  month  of  January,  180-3,  commenced  a  suit 
in  the  Zillah  Coiu't  of  Poorneah  for  the  recoveiy  of 
the  Zimindary,  claimuig,  as  the  klialatee  Brother  or 
fii-st  cousin  of  the  late  Rajah,  to  be  his  heir-at-law 
and  personal  representative  ;  and  as  such  entitle  to  his 
estates.  He  set  up  a  claim  also,  which  was  afterwards 
abandoned,  of  having  been  adopted  by  the  Rajah. 

Srcc  Narain   Rac  and  Lidlit  Narain  Rac  by  their 
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answer  denied  the  title  of  GuiKja  Dull  Iha  as  hhalatee        ^^^9- 
Brother  of  the  Rajah,  and  insisted  that  the  Shasters  RurcnEPi'T- 
decided   the   iuheritancc   to  belong   to  them,   as  de-    y^^  l^^^' 
scended  from  a  common  ancestor  with  the  Rajah  ;  and  nauth  Iha, 

''        '  and  others, 

they  requested  that  the  case  might  be  decided  accord-  v. 

ing  to  the  Shasters  of  Tirhoot,  which  were  in  nsage  in  'iii_Uxi-s'R\--e. 
the  country,  and  i)articularly  amongst  the  Brahmins  \"/'  C'oower 

•"  ■*■  ^         •'  '^  MoHAINDER 

of  3Iithela,  who  were  entii-ely  niled  by  them.  N.^^ainEae. 

To  this  Gimga  Dtitt  replied,  that  on  the  authority 
of  the  Rutnakur,  the  most  excellent  of  the  pothccs  (or 
Treatises)  in  usage  in  Tirhooi,  and  the  Bebad  Chundcr, 
the  rules  of  which  are  in  usage  in  Bengal,  his  right 
was  incontrovertible ;  he  cited  also  various  other 
authorities ;  and  in  order  to  show  that  the  Defen- 
dants could  have  no  right  to  the  succession,  as  rela- 
tions within  the  seventh  degree  to  the  Rajah,  he 
alleged,  that  relations  descended  from  a  common 
Grandfather,  or  to  four  descents,  give  the  ji;/«fi  (or 
funeral  cake)  to  the  names  of  their  ancestors,  Avhich 
stops  in  the  fifth :  so  that,  the  near  relationship  then 
ceases  also. 

The  Defendants  filed  their  rejoinder  to  this  reply, 
citing  various  Buchims,  or  texts  of  law-givers,  in  suji- 
port  of  their  title ;  they  disclaimed  the  usages  of 
Bengal  and  of  the  Deccan,  and  relied  principally  upon 
the  authority  of  Maha  Maha  Opcdiah  Bacheesput, 
Ifisscr  of  Mithcla,  the  compiler  of  the  Vivada  Chinta- 
mani,  whom  they  represented  as  the  most  celebrated 
of  the  Pundits  of  Tirhoot,  and  whose  laws  they  stated, 
"  arc  to  this  day  venerated  above  all  others  by  the 
Mltheles.''^ 

Both  parties  exhibited  and  filed  genealogical  tables 
of  their  respective  families,  Srec  Naraia  and  Lxillit 
Narain  being  lineally  descended  from  Siiinroo  C'howdrg, 
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1S59.       the  paternal  great  graudfatlier  of  the  great  Graud- 
EuTcnEPL-T-  fatlier  of  Rajah  Indcr  X^arain. 

^Bno  La?-*'       ^^  ajipcars  that-  all  religious  ceremonies,  as  avoII  as 
KAiTTn  iHA,  those  of  a  civil  nature,   including  marriage;  were  per- 

aud  others,  .  ..'  "  ... 

V.  formed  in  the  families  toth  of  the  Plaintiffs  and  De- 

Nailun^Eae  f e^itlants,  as .  -well  as  ia  the  family  of  the  late  Rajah 
and  CoowER  Znder  Naraiii  by  a  Miihela  Purohit*  according  to  the 
Nai(.u-\Eae.  Shasters  current  in  that  District  ;  and  that  the  Brah- 
mins of  Miihela,  as  stated  by  Sree   Karaiti  and  Liillit 
Naraln  in  their  answer,  were   regulated  in  all  things 
by  the  Tirhoot  Shasters. 

Previous  to  pronouncing  a  decision,  the  Zillah 
Judge,  in  order  to  ascertain  the  Hindoo  law  of  the  case, 
refeiTed  the  papers  in  the  cause  for  the  opinion  of  the 
Pundit  attached  to  his  Court,  y\\\o  retuiTied  the 
following  Betousta,  or  opinion. 

"  After  an  attentive  consideration  of  the  claim  of 
Gunga  Diitt  Iha,  as  khalatee  Brother  to  the  late  pos- 
sessor, and  of  .that  of  Sree  Narain  Rae  and  Lullit  Narain 
Rae,  as  being  descendants  in  the  seventh  generation 
fi'om  a  common  ancestor  with  the  deceased,  I  declare 
this  Bewiista  according  to  the  Shasters.  Inder  Narain 
Rae  died,  leaving  neither  Sou,  Grandson,  or  Great 
grandson,  and  all  his  property  came  to  his  "Wife  ;  and 
in  the  case  of  her  having  no  relation  within  the  atfinity 
of  her  Husband's  Brother's  Son  (inclusive),  Sree  Narain 
RaeanA.  Lullit  Narain,  who  are  Sapinds,'\'  and  heirs 
to  her  Husband,  succeed  to  the  property,  and  these  two 
persons  being  in  existence,  it  cannot  go  to  Gunga  Diitt 
Iha,  the  khalatee  (relation)  Brother  of  her  Husband, 
who  is  a  Bundhoo.X 

*  Family  Priest. 

t  Kin(b'e(l  connected  by  the  funeral  oblation. 

X  Cognate  kinsman. 
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"  The  argimicuts  iu  proof  of  this  arc  these. — The        1^39. 

Buchun  (text)  of  Juy  Bulub  Moonee : '  If  a  person  dies  Eutcueput- 

childless,  first  his  property  goes  to  his  Wife,  theu  to  '^bho' Lau^' 

his  Daughter,  then  the  Father  and  Mother,  then  the  nauth  Iha, 

^  '  and  others, 

Brother,  theu  the  Brother's  Sou,  then  the  Goutcnij*  v. 

then  the  i??<«(//ioo,  then  the  disciple,  then  the  fellow-  n.uiain^Eae 
student."  ^nd  Coower 

^^  The  Buc/nm  oi  Bishuii  ilfoo«ec  .•' After  his  death  NakainEae. 
it   goes    to   the    Bimdhoo,    after    his    death   to    the 
Sookool.^-f 

"  In  these  two  Bnc/mns  there  are  contradictious,  and 
to  reconcile  these,  Bachisput  Missur  has  called  the 
Bundhoo  Sapinds,  and  the  Sookools  he  has  called 
Sugotur. 

"  Bodhaicn  Moonee^  after  what  he  says  respecting 
Sookools,  adds :  '  In  case  there  is  no  Sngotur  Bundhoo, 
the  Sookool  succeeds.' 

"  According  to  the  Buchun  of  Ju>/  Buluh  3Iooncc, 
first,  own  Bundhoo,  then  Father's  Bundhoo,  then 
Mother's  Bundhoo,  according  to  this  series,  inherit  in 
the  pothee%  Vivida  Chintamani. 

'■'■  Bachisput  Misser  has  this  commentary:  'Incase 
if  he  not  existing,  the  Brother,  and  the  Brother's  Son, 
and  the  Sookools,  and  Sajnnds,  and  Bundhoo,  and  the 
disciple,  and  the  Bedereading  Brahmins,  are  heirs  in 
succession.  If  there  are  many  Geants,^  and  Sookools, 
and  Bundhoos,  and  if  there  is  no  Daughter,  the  Sookools 
and  Bundhoos  succeed.' 

"Many  3Ioonces\\  have  placed  the  iSajnnds  and 
Sookools  before  the  Bundhoos  as  heir. 

"  Buchun  of  Brishjiut  Moonee  .•  '  If  a   person  dies 

*  Kindred  of  the  samn  family  opposed  to  Bundhoo. 
t  Distaut  Kinsman.  \  Law  Treatise. 

§  Or  krunnfn,  kinsmen  g-incrally.  {|  Sages. 

VOL.  II.  S 
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childless,  aucl  leaves  no  Wife,  no  Brother,  nor  Father, 
nor  Mother,  all  the  Scqnnds  shall  divide  the  property, 
and  take  according  to  then-  shares.' 

'•'•  Kataien  Moonec  says:  'After  his  death,  all  the 
heirs  shall  succeed.' — '  In  case  there  is  no  giver  of 
pind  to  the  possessor  of  property,  the  property  goes  to 
M*^  *^°*'^™^  ^^y  person  who  gives  the  pind^  and  fi-om  him  to  the 
NaeainEae.  person  who  performs  the  same  office  for  him.  If  they 
do  not  exist,  or  any  one  concerned  in  the  pind^  he  will 
sncceed  ; '  are  explanations  which  I  have  never  seen  in 
any  j^othce  in  nsage  in  Tirhoot. 

"  On  examining  the  potliee  Vivida  Chintamani,  and 
Bebad  Chunder,  and  others,  it  appears  clear  that  the 
Sajnnds  are  to  the  seventh  generation  (of  seven 
descents),  for  BunJiud  Moonec  has  wiitten,  the  Sajnnds 
are  extinct  in  the  seventh  descent  (inclusive  of 
com'se)." 

Against  this  opinion  Gunga  Dutt  produced  three 
Beioustas,  or  law  opinions,  signed  by  a  xvumhenoi  Pundits 
oiTirhoot,  Benares  and  Niiddea,  whereupon  the  Zillah 
Judge  ordered  the  docimients  filed  on  either  side  to 
be  forwarded  to  the  Provincial  Coui-t  at  Moorshedabad 
for  the  opinion  of  the  Pundits  of  that  Com-t. 

The  Pundits  of  the  Com-t  at  Moorshedabad  differed 
in  opinion  with  those  of  the  Zillah  Coui't,  and  made 
the  following  report : — 

"  The  Widow  of  Inditr  Narain  Rae,  deceased,  named 
Ranee  Indravmttcc,  came  into  possession  of  the  pro- 
perty left  by  her  late  Husband  at  his  death.  The 
puttas  which  decide  the  succession  in  favour  of  the 
khalatee  relation  of  her  late  Husband,  in  preference  t(4 
the  relations  of  the  seventh  descent  fi'om  a  common 
ancestor,  are  just,  and  according  to  the  Sha-sters. 

"Proof. — The    Father,    Grandfather,    and    Great 
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granclfathor,  and  iu  like  mauuor  maternal  Grandfather,        J^^^- 

great  Grandfather,  and  his  Father,  have  pincl  and  jul*  Eutcheput- 

offercd  to  them  ;  the  fourth  is  the  giver,  and  the  fifth  ^^^  lau*' 

has  no  concern  in  the  giving  or  receiving  pind.     Of  naittii  Iha, 

^  .  .       ,       ,     .  and  others, 

these,  he  who  is  nearest  Sajrind,  will  be  heu-  to  the  v. 

property ;  after  him,  the  Sookools,  the  Achanij,  and  narun  Eae 
the  Skisk  :t  where  there  are  many  Geants,  and  Sookools  ajid  Coower 

'   '  J  ^  MolIAlNDER 

and  Bundhoos,  he  who  is  nearest  will  succeed  to  the  nakainEae. 
property  of  a  childless  person ;  and  in  the  case  of 
there  being  no  nearer  protrcctij^  the  heritage  comes  to 
the  nearest  Sapind ;  the  Great  grandfather,  Grand- 
father, Father,  self,  with  own  Brother's  son  of  a  Wife 
of  same  tribe,  Grandson,  and  his  Son,  are  joint  Scqnnds, 
in  an  undi\dded  property ;  but  if  it  is  divided,  are 
Sookools:  if  there  are  no  offspring,  the  Sapinds 
succeed ;  if  there  are  no  Sapinds,  the  Soohools.  As 
far  as  the  connexion  of  pind  extends  to  a  common 
ancestor,  so  far  do  the  Sapinds  go ;  and  when  they 
are  remote  from  pind,  they  ai'c  remote  also  fi'om 
sapindee :  in  case  of  a  di^^sion  of  the  property,  the 
IcejyX  tasters  are  Sookools. 

"  The  texts  of  all  those  Buchims  are  inserted  in  the 
pothces  Eutnakiu;  and  others  of  llithcla,  composed  by 
3Ienu  and  Drishput  Oupust,  BoJmien  Debul,  the  Brinch 
Sooran  ;§  therefore,  the  khalatcc  relation  is  the  giver 
of  the  pind. 

"  The  Bcumsta  which  have  decided  in  favour  of  the 
Sookools,  or  descendants  of  the  seventh  generation 
from  a  common  ancestor,  in  perference  to  the  khalatcc 
relation,  are  improper,  and  contrary  to  the  text  of 
Menu,  and  all  texts  and  S/iasters  contrary  thereto  arc 

*  Funeral  o1)latioii,  and  water  hbation. 

)  A  spiritual  guiilo  or  teacher.         J  Komnant  of  oblation. 

§  Foorana's  or  sacred  Uooks. 
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1839.  of  no  authority,  for  he  wi-otc  according  to  the  bedes  ;* 
EuTcnEPTJT-  he  is,  therefore,  above  all.  Thus,  according  to  the 
^Bho^Lau-*'  Shasters,  Giinga  Butt  Ilia,  the  Plaintiff,  is  rightful 
NAUTH  Iha,  heii'." 

and  others,  »       •  i  •      i  ... 

V.  Against  this  last  opinion,   it  was  alleged  by  Srec 

■^I^-^L  -^«'"«»*  and  Lullit  Namin,  that  the  Pundits  of  the 
and  CoowER  Provincial  Court  had  only  consulted  the  Shasters  in 
NAHAEsBiE.  usage  m  Bengal,  which  did  not  regulate  the  succession 
and  inheritance  of  families  in  Tirhoot.  Under  these 
circumstances  the  Zlllah  Court  deemed  it  necessary  to 
resort  to  fui-ther  authority,  and  ordered  the  proceed- 
ings to  be  ti'ansmitted  to  the  Sudder  Detvanwj  Adaiolut 
of  Bengal,  with  a  request  that  the  Pundits  of  that 
Court  might  be  directed  to  examine  the  various 
Bewustas,  and  decide  which  was  just  and  right  accord- 
ing to  the  Shasters. 

The  Sudder  Dewanny  Adawlut  accordingly  refen-ed 
the  question  and  the  Bewust<ts  to  their  Law-officers, 
who  delivered  the  following  opinion  : — 

"  Ranee  Tadraviuttee,  Widow  of  Indur  Narain  Rae, 
having  deceased,  lea^dng  no  Brother  of  the  Rajah,  or 
Son  of  the  said  Brother  alive,  we  conceive  the  pro- 
pert)'  of  which  she  died  possessed,  in  right  of  the 
Rajah,  to  be  the  right  of  Sree  Narain  Rae  and  Lullit 
Narain  Rae,  the  Defendants,  as  Sapind  and  heirs  to 
her  said  Husband.  The  Bewusta  to  this  effect,  passed 
on  the  authority  of  the  Vivida  Chintamani  and  other 
Books,  and  the  usages  of  3Iithela  is  coiTect ;  and  that 
which  asserts  the  right  to  come  to  Gunga  Dutt  Iha, 
the  khalatee  Brother  or  Bundhoo,  is  not  allowable  by 
the  Shasters  of  Mithela,  but  is  so  according  to  the 
Daya-hhaga  and  Dye  Tuth,  the  poothees  in  usage  in 
Gour  Doss  or  Bengal.  In  proof  of  this,  Bishua 
*  The  Vedas  or  Holy  Scrirtiires. 


ON  APPEAL  FROM  THK  KAST  INDIES.  141 

Ilooncc  wiites  : — -Of  a  pcrsou  who  dies  cliilcUess,  the        ^^''^^■ 

succession  of  his  property  devolves   first  to  his  Wife,  Eutcheput- 

then   to   his    Daughter,   then   liis   Mother,   then   the  '^bho  Lau^' 

Father,   then  his  Brother,  then  Brother's  Son,    then  naittii  in/v, 

and  others, 

the   Bundhoo,    then   the    Sookool,    then    the   fellow-  v. 

student,   then  (exclusive  of  the  property  set  apart  for  NAKAiN^ErE 
pious  purposes)  the  State.  ^nd  Coower 

t  T  T  T7-     •  /-y     •  •       T  r>  77       1        MonAINDER 

"  According  to  the  Vivida  Chintamam,  the  Bimdhoo  s  NaeainEab. 
are  Sapinds  ;  Sookools,  means  Ilumgotur,  or  descended 
from  a  common  ancestor. 

'^  Again,  Brishjmt  Moonee  says,  from  self  to  seven 
generations  are  Sapinds,  beyond  Sapinds  are  barred. 
From  self  upwards  to  foiu'tcen  pooshts  are  called 
Samanodaca,  who  are  of  the  same  seed,  next  to  them 
come  the  Sugotur. 

"  The  abstract  of  this  fi'om  the  Vivida  Chintamani  is 
this  :  First  the  Son,  then  the  Grandson,  then  his  son, 
then  the  Wife,  the  Daughter,  then  the  Mother,  then 
the  Father,  then  the  Brother,  then  Brother's  Son, 
then  the  near  Sapind,  then  the  remote,  then  the  near 
Sookools,  then  the  remote :  then  in  default  of  all 
these,  and  exclusive  of  the  portion  for  pious  purposes, 
the  persons  of  the  Mother's  family  have  right  of 
succession. 

"  Again,  according  to  S/-ce  Kur  Misser,  if  a  person 
dies  childless,  his  property  becomes  the  right  of  the 
descendants  of  his  Father  ;  if  they  exist  not.  Grand- 
father's offspring,  then  the  offspring  of  the  great 
Grandfather.  This  is  thus  proved  :  thi'ee  generations 
give  pind  and  jul — that  is,  thi-ee  generations,  from 
self ;  the  fourth  is  the  giver,  and  the  fifth  has  no 
concern  therewith.  After  these,  he  who  is  nearest 
heir  must  succeed.  The  proof  of  this  is,  in  case 
there   arc    no   Sapinds,  the   Sookools   succeed  ;    after 
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1839.  them,  the  nearest  relations,  according  to  their  sinees  ; 
ra-TCHEprr-  as  upon  the  authority  of  all  these  texts  above  quoted 
^Bho  L^u*'  ^^  ^^  proved.  The  relative  situations  of  the  Sajnnd 
NAUTH  Iha,  Samanodaea  Goutery,  or  descendants  from  the  same 

V.      '    stock,  is  stated  above. 

■^^I^Bab       "  ^«^^  P'^^F   ^I'ites :— '  If    there    is    no    relation 

and  CoowEit  -within  the  Brother's  Son  inclusive,  the    Geanis  of  the 

N-iEACTEAE.  same  common  ancestor  ■nill  inherit ;  in  proof  of  which 

is  this.     First  the  heirs,  as  far  as  the  Brother's  Son  ; 

then  the  Gotiiruj  heirs,   i.  e.,  of  one  stock  ;  then   the 

Bundhoo ;    the   meaning   of  Goturuj   is   he   who  is   a 

So.pind.'' 

"  Text  of  3Ieim  is  thus  : — '  Goturs  reach  to  six 
generations,  Sapinds  to  seven,  which  is  thus  explained  : 
That  six  generations  and  their  offspring  are  Goturiij 
and  Sapinds ;  and  that  fi'om  the  deceased  Father, 
including  his  Grandfather  and  great  Grandfather,  and 
in  ascent  up  to  the  seventh  generation,  are  Sapinds 
and  Goturuj;  and  in  like  manner  seven  generations  in 
descent  are  Sapinds  and  Goturuj.  In  support  of  this 
it  is  said,  pind  may  be  given,  from  self  up  to  great 
Grandfather,  and  thi'ee  generations  above  that  are 
eaters  of  the  pind  Icep,  and  from  the  giver  for  seven 
generations  are  they  named  Sapinds  in  these  genera- 
tions. This  is  the  relationship  and  connexiou  :  If 
there  are  no  Sapinds,  the  Samanodacas  succeed  to  the 
inheritance,  which  word  means  all  the  generations 
above  the  Sapinds,  of  which  the  memory  remains.' 

"  This  is  supported  by  the  text  of  Buchun  MoQnce, 
who  says  that  the  Samanodacas  are  Humgoturs,  and  if 
there  are  no  Goturs,  the  Bundhoos  iidierit ;  that  the 
Bundhoos  are  of  three  kinds — first,  own  Bundhoos  ; 
second,  Father's  Bundhoos ;  third.  Mother's  Bun- 
dhoos. 
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"  lu  the  Seelce  Sar  Gurint,  accordiug  to  the  text  of  ^'^''^• 

Oiipent  Moonee,  we  found  these  words :   '  In  the  event  Eutcheput- 

of  there  being  no  Son,  the  Sapinds  are  heu's,'  and  the  Bno  Lau-*' 

interpretation  of  near  Supiml  is  thus  given :   '  Great  nautii  Iua, 

'-  1  o  a^ml^  otiiors, 

grandfather,    Grandfather,    and    Father,    self,     own  v. 

Brother,  Son  by  a  Wife  of  the  same  tribe,  Grandson,  naeaix  Eae 
his  Son,  are,  in  an  undivided  inheritance,  Sapinds ;  ^"'^  Coower 

'..'.  .  .  MoIIAINnER 

but  if  said  inheritance  be  divided  amongst  the  heirs,  NarainKae, 
they  are  Sookools.  If  a  person  has  no  offspring,  the 
])eritage  goes  to  the  Sapinds ;  and  if  there  are  no 
Sa2jinds,  to  the  Sookools  ;  if  they  are  not,  it  goes  to 
the  Acharitj ;  if  he  is  not,  to  the  Disciple ;  if  he  is 
not,  to  the  Purohit ;  if  there  is  none,  the  whole 
(exclusive  of  Brahminical  property)  to  the  State.' 

"  The  Tan  OoJdan^  or  those  whose  name  have  been 
mentioned  above,  respecting  whom  has  been  explained 
the  rights  of  Sapind  and  Sookool ;  said  explanation  is 
in  cases  of  the  division  of  inheritance,  and  bears  no 
reference  to  asoch*  in  which  all  who  are  of  one  blood 
are  Sapinds^  as  well  as  those  merely  connected.  Ab- 
stract of  the  text: — 'A  person  dying  childless,  his 
wealth  goes  to  his  Father  and  his  •  descendants  as  far 
as  the  Grandson ;  if  none  exist,  it  goes  to  his  Grand- 
father and  his  descendants;  if  none  exist,  to  the 
Great  grandson  and  his  descendants ;  and  so  on  to 
(.lie  seventh  in  ascent,  after  which  right  of  inlieritance 
ceases.' 

'.'  According  to  the  Brinch  Pooran  Shaster,  in  the 
whole  Hindoo  race,  Sapinds  are  to  the  seventh  genera- 
tion ;  after  which  they  are  Samanodacas,  who  go  up 
as  far  as  the  memoiy  of  the  family  exists.  If  self, 
Father,  Grandfather,  and  Great  Grandfather,  with 
-icven  generations  in  ascent  from  him,  and  from  him 

*  Impurity  attacking  on  the  birth  or  death  of  a  relation. 
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1839.  jiisOj  down  to  the  great  Grandson,  seven  generations 
EuTciiEPUT-  in  descent  (the  seventh  of  whom  is  said  great  Grand- 
^Biio\lvu-'  son),  are  dead,  except  said  great  Grandson,  and  the 
NAurn  liLv,  property  has  not  been  divided,  said  great  Grandson 

and  others,     .      ^       ,  in 

V.  IS  Sajrind ;  and  u  the  property  shall  have  been  di- 

Narao^ae  ■\'ided,  is  Sumanoduca,  bnt  all  who  eat  of  the  pind 
and  CoowER  /g^„  ^re  Samatiodacas,  and  those  Avho  eat  the  nind 
NakainKae.  are  Sapinds. 

"  Bodhaien  Moonec  says : — '  He  is  a  Sapind  in  cases 
where  the  property  has  not  been  divided,  and  Sookool 
where  it  has.'  His  explanation  refers  to  the  rights  of 
Sapinds  and  Sookools,  in  a  case  of  inheritance  to  the 
property  of  a  childless  person. 

"  In  the  Rutnakur  text  of  3Ienu  is  found : — '  The 
act  of  Sajimdee  ceases  at  the  seventh  generation,  and 
the  Samanodaca  extends  therefi'om  to  the  fiu'ther  an- 
nals of  the  family.'  Thus  explained,  seven  genera- 
tions above  the  person  living,  and  all  theii-  offspring, 
are  Sapinds ;  and  in  the  pothees  Parag'at,  also,  it  is 
written,  that  the  word  seventh  bears  reference  to  the 
founders  of  the  seven  generations  above,  and  all  theii- 
descendants  who  are  mutually  Sapinds. 

"  In  the  JIuch  Poor  an  : — '  From  the  foxu'th  genera- 
tion (in  ascent)  they  are  kcp  partakers,  and  fi'om  the 
father  to  three  generations  partakers  of  pind,  the  giver 
of  which  pind  is  the  seventh.' 

"Text  of  Sunmnt  Moonec: — '■Brahmins  who  are  of 
one  pind  suffer  asocli  for  ten  generations.  After  thi-ee 
generations  pind  ceases,  and  after,  or  in  the  seventh 
generation,  right  of  heritage  ceases  ;  that  is,  after  seven 
■  the  property  left  is  not  di-\dded.  If  this  asoch,  &c.,  is 
not  performed,  the  punishment  is  equal  to  the  slayer 
of  a  Brahmin ;  or  he  who  has  relation  of  pind,  his 
asoch  ceases  at  the  tenth  generation.     He  whose  Fa- 
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tlicr,  Graudfathcr,  aud  Great  Grandfather  arc  liviug,         '839. 
Great  Grandfather's  Father,  and  two  ascents  more,  are  Rdtcheput- 
partakers  of  the  hep.     All  this  refers  to  asoch.'  Bn,,  lau-  ' 

"  In  the  Br  inch  Poor  an  it  is  thus  written,  and  in  kauth  Iha, 

'  .       and  others, 

the  translation   thereof  in  the  Seetee  Sar ;  but  this  v. 

is  the  explanation  given  thereof  in  the  Retnakara :  nabakt  Eae 
— '  In  all  tribes  of  Hindoo,  fi'om  self  upwards  to  the  '''^/^j2°^^^ 
seventh  ascent,  and  from  the  Great  Grandfather  to  Naeaus-Rae. 
Great  Grandson,  seven  descents,  both  in  ascent  and 
descent,  seven  generaticms  are  Sapinds  ;  after  whom 
are  the  Samanodacas.  This  enumeration  is  repeatedly 
written,  and  according  thereto,  the  Sapinds  extending 
upwards  seven  generations  are  heirs  to  an  undivided 
property ;  whilst  those  Avho  have  right  to  a  divided  one 
arc  SooJcools  and  Samanodacas.  This  is  not  the  case 
in  all  places ;  but  in  some,  he  who  partakes  of  the 
Iccp  comes  into  the  property,  who,  in  case  of  a  divi- 
sion, are  Sookools  and  Samanodacas,  whilst  those  who 
jiartake  oijiind  are,  even  in  case  of  a  division,  Sapi)ids  ; 
aud  Sapinds,  as  above  enumerated,  succeed  to  pro- 
perty.' 

"  Bodkaien  3Iooncc  says :  '  Great  Grandfather,  Grand- 
father, Father,  Self,  own  Brother,  Son  of  a  Wife  of 
same  tribe,  Grandson,  and  his  Son,  all,  if  the  property 
is  undivided,  are  Sapinds ;  and  if  divided,  Sookools. 
In  order  to  ascertain  the  right  of  inheritance  to  the 
property  of  a  childless  person,  deceased,  this  is  the 
explanation  of  Sapinds  and  Sookools  ;  for  in  the  matter 
of  division  of  property  left  it  is  written  thus.' 

"  The  explanation  of  the  Bibad  Chander  is  thus : — 
'  The  property  of  a  childless  person  goes  to  his  Wife ; 
if  he  leaves  none,  to  his  Daughter ;  if  he  has  none,  to 
his  Father ;  then  to  the  Mother,  then  to  the  Brother, 
then  the  Saijotur,  then  the  Bundhoo..  then  the  Disciple, 

VOL  u  I 
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1839.  fiion  (exclusive  of  Bralimiuical  property)  to  the  State, 
KuTCHEPDT-  wlio  ^vill  give  such.  Brahminical  property  to  the  Bede- 
^Bho  "au-^'  I'eading  Brahmins ;  and  amongst  the  Sugoturs  the  near- 
'^^^™,  ^^^'  est  will  succeed :  because  where  there  are  many  Geants. 

anu  others,  ... 

V.  and  Sookools,  and  Bundhoos,  the  nearest  will  inhent 

Narai'n  Rve  ^he  property  of  a  childless  person.'" 
and  OoowER  Ti^g  2^///^^/^  Court  having  received  the  above  Bmnista, 
^IaeainKae.  confirmatory  of  that  delivered  by  the  Pundit  of  their 
own  Coui-t,  on  the  IGth  of  September,  1808,  after  reca- 
pitulating the  circumstances  of  the  case,  pronoiinced 
their  decree,  and  ordered  that  the  plaint  should  be 
dismissed,  and  that  the  Plaintifi  pay  the  costs  of  the 
suit. 

Onthelstofil'in«r<r^,lS09,thcPhintiff,G^«H<?aZ>«^; 
Jha,  appealed  from  this  decree  to  the  Provincial  Court 
of  appeal  for  the  Division  of  Moorshedahad.  In  his 
petition  to  that  Court,  he  represented  that  the  Pundits 
of  the  Provincial  Coiu't  at  Moorshedahad  as  well  as 
the  Pundits  of  the  S udder  Dewanny  Adcnvlut,  upon  the 
reference  to  them,  had  severally  decided  that  the  usages 
of  Gour  or  Bengal  were  in  favour  of  the  Plaintiff ;  that 
the  Zemindartj  in  dispute  was  in  Gour ;  and  that  the 
deceased  Rajah  for  ten  generations  had  been  settled  in 
Gour ;  he  submitted  that  in  all  affairs  the  Shasters  of 
Gour  must  govern  the  customs  of  Gour,  and  insisted 
that  his  right  was  clear,  not  only  according  to  all  those 
Shasters,  but  also  according  to  the  authorities  of  the 
Retnakara  and  Stinmt  Sur  in  \isage  in  Tirhoot. 

Sree  Narain  Rae  and  Lidlit  Narain  Rae  put  in 
their  answers  to  this  appeal,  alleging  that  the  Per- 
gunnah  of  Jlavcllce  Poorncah  vias  in  fact  in  Tirhoot,  and 
that,  according  to  all  Pothees  prevalent  in  Tirhoot, 
the  right  to  the  inheritance  had  devolved  upon  them. 
On  the  4th  of  September,  1809,  the  Provincial  Coxxrt, 


ON  ArrEAL   FilOM   THK    EAST   IXDIES.  li.7 

enterbaiuing  some   doubts  ou  tlic  law,   ovderecl  that        ^^39.  ^ 

copies  of  the  proceetling,  together  with  the  original  Edtchepot- 
Beivustas  of  the  Pundits  of  the  Suclder  Deiixmny  Adaw-    -q^^  lau^' 

lut,   be   agaiu   sent  to  that  Court   for  their  fui-ther  naoth  Iha, 

.    .  "  and  others, 

opinion.  v. 

The  Pundits  accordingly  re\iewed  the  proceedings,   NAiiAm  Eae 

and  the  Bewusias  delivered  in  the  cause,  and  ejave  the  'l™^  Coo-wEa 

'  ^  MOIIAINDER 

following  opinion  : —  N.uiaixEae. 

^'  Upon  an  examination  of  the  various  Bcivustas,  it 
appears  to  us  that,  according  to  the  Skastcrs  of  usage 
in  the  Country  of  Jlitheel,  Avhcnever  inhabitants  of  that 
coimtry,  who  carry  on  their  affairs  according  to  the 
usages  of  the  said  country,  happen  to  have  a  dispute,  it 
is  proper  that  the-Judge  do  decide  in  the  dispute  agree- 
ably with  the  institutes  of  the  Skasters  of  that  country  ; 
and  that  Avhen  disputes  arise  between  inhabitants  of 
Oour,  or  those  who  carry  ou  their  affaii-s  according  to 
the  Shasters  of  that  Country,  or  Ilalda  Tajpoor, 
&.C.,  he  shall  decide  according  to  the  Shasters  of 
Goiir.  Upon  this  principle,  in  the  dispute  between 
Gunf/a  Dutt  Ilia  v.  Sree  Narain  Rae  and  Lullit  Narain 
Rae,  Mithitccs,*  the  Pothccs  in  usage  in  Poorncah 
bear  strongly,  viz.^  the  Vivada  Chintamani,  the  Bihctd 
Cliundcr^  the  Retnacara.,  the  Sunirit  Sur,  compiled  by 
Bal  Roop  and  Three  Krepac,  and  according  to  the 
Bewustas  of  the  Shasters,  the  inheritance  of  Rajah 
Jnder  Narain  Rae  should  rest  in  Srec  Narain  Rae  and 
Lullit  Narain  Rae. 

"  2nd.  Answer  of  Soolpance,  the  Pundit  of  the 
Zillah  Court,  is  according  to  the  Shaster  of  Gour  Doss, 
and  not  according  to  those  of  Mithecl. 

"  3rd.  In  answer  to  the  Beiimstas  of  Suhoor  Tewarrec 
and  Gunsam,  Pundits  of  the  Sudder,  it  is  written,  that 
*  lulialutants  oi  Mithila. 


us 
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_^^^      tlicy  have  passed  their  Beicusta  according  to  the  Vivada 

EoTCHEPCT-  Chintamani^  the  Shaster  in  use  in  Poorneah  ;  for  they 

Bno  Lau-  '  ^^'^'e  merely  written,  that  according  to  the  SItasters,  &c., 

^anYotheS^'  ^^^  ^^^^^  ^^*  "vviitten  according  to  the  Shysters  in  usage 

V.         in  (Jour  Doss  ;  but,  moreover,  they  have  wi'itten,  that 

Naeai'n  Eae  Sree  Narahi  and  Lullil;  Narain,  the  relations  of  the 

^Moii«°-^EK  ^^^'*^'^^^  descent,  are  rightful  heirs  to  the  property  of 

N.vral\Eae.  the  deceased  Rajah  ;  and  according  to  the  Daya-Bhaga, 

the  relations  of  the  seventh  descent,  who  ai-e   Gootur 

Chow*  are  heirs,  they  have  not  then  AVi'itten. 

"  4th.  They  ha^"e  not  written  after  whom,  who  is 
to  inherit. 

"  5th.  The  Bcjije  neither,  and  other  Gerunts,  are  in 
usage  in  Benares,  and  the  Daya-Bhaga  in  Gour  DossP 
On  the  9th  of  December,  1809,  the  Bewusfa  of  the 
Pundits  of  the  l^udder  Deivanny  Adawlut,  with  the  A'aii- 
ous  Beivustas,  having  been  received,  the  Provincial 
C'oiu't  declared,  "  that,  upon  an  examination  of  the 
same  it  appeared  that  the  Pundits  had  decided  that, 
according  to  the  Shasters  in  usage  in  Poorneah,  the 
Vivada  Chintamani,  Bibad  Chundur,  and  Retnacara, 
Sumrit  Sur,  in  usage  in  Mithcel,  and  various  other 
Shasters,  the  claim  of  Srce  Karain  and  Lullit  Narain 
was  preferable."  And  the  Coiu't  accordingly  decreed 
against  the  Plaintifi's  claim,  and  affirmed  the  decree 
of  the  Zillah  Coiu-t  with  costs. 

Soon  after  the  date  of  this  decree,  Lidlit  Narain 
Rae  died,  without  leaA'ing  any  children,  but  lea^-iag 
his  Widow,  3hissii)nut  Leelawattee,  Avho  was  admitted 
as  his  represenative  in  the  fm-thcr  proceedings  in 
the  cause. 

On  the  20th  of  April,  ISIO,  Giinga  Dutt  Iha  appealed 
from  the  above  decisions  of  the  Zillah  and  Provincial 
'•'  Family,  &c. 


ox    APPEAL    FKOM    THE    EAST    INDIES.  149 

Coiu'ts  to   the  Siidder  Dcwanny  Ailaivlut  at  Bciir/al,        ^^^^' 
and  Sree  Narain  Rac  and  Mussumut  Leclatvattee  respec-  Eutc  nErux- 
ti^ely  put  in  their  answers  to  the  petition  of  appeal,     biio  Lac- ' 

At  the  hearing  of  the  appeal,  it  appeared  that  a  ^^^"otliei's^' 
decree  of  the  SudJcr  Dewannjj  Adawluf,  dated  the  2'2nd  v- 

of  June,  1801,  had  been  made  in  a  cause  of  Rajchunder  Nakain  Eae 
Nuracn  Chotodnj  y.  Goculchund  Goh*  in  which  it  was  '^ji'J.jpl'i^^pJ^ 
determined  that  if  a  person  of  a  IlithUa  family  living  XakaixEae. 
in  BetKjal  continue   the   obscn*ance   of    the   MiUdla 
Shastcr  on  occasion  of  mamages  and  mournings  in  his 
family,  and  have  a  Mitldla  Purohif^  or  Priest,  to  per- 
fonn  the  ceremonies,  his  right  to  inheritance  and  other 
claims  were  to  be  determined  according  to  the  Milhila 
Shasters  ;  but  that  if  these  ceremonies  were  performed 
by  him  according  to  the  Bciu/al  S/iastcrs,  his  right  of 
inheritance    should   be    determined    by    the   BokjuI 
shasters. 

In  conformity  ^v4th  this  decree,  and  with  the  opinion 
of  the  Hindoo  law  Officers,  and  finding  that  it  was 
admitted  on  the  part  of  the  xVjipellant,  Gi/nr/a  Dult 
Iha,  upon  the  question  being  put  by  the  Court,  that 
the  Fiirohits  or  Priests  of  all  parties  in  tlu^  suit, 
were  Milhila  men,  and  that  the  marriage  and  mourn- 
ing ceremonies  were  observed  by  them  according  to 
the  Milhila  ^haslcrs,  the  Judges  of  the  Sadder 
Detoaiuuj  Adawlut  were  of  opinion,  that  the  case  was 
to  be  decided  by  the  Milhila  Shasters,  and  in  order 
more  clearly  and  finally  to  ascertaui  the  rights  of  the 
])arties  according  to  those  Shaslers,  the  Court,  on  the 
16th  of  Fehruarij,  1812,  directed  a  refereace  to  the 
Pundits  of  the  Zillah  Court  of  Tirhoof,  which  was  in 
the  District  of  Milhila  propei-,  and  to  the  Pro\'incial 
Court  of  Palna,  in  order  to  obtain  the  opinion  of  the 
*  Eepoi-ted  1  13cu.  Sud.  L>cw.  Ad.  Ecp.  10. 
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1839.  FiindUs  of  those  Courts,  tliey  being  tlie  persons  most 
ErmiEi'UT-  versed  in  the  Skasters  current  in  the  JMithlla  tribe  and 
^Biio  Lau-^'  Disti'ict,  ujoou  the  following  question:  "In  the  case  of 
KAi-Tii  liLi,  a  person  of  ihB  MUhcelivUhes  dwelling  in  Bengal  (in 

and  othei-s,         ^  o  ;/       V 

V.  whose  family,  tlu'ough  Piirohits  of  the  Mitheel  ti'ibe, 

kVrais^Eae  ^^^  observances  of  joy  and  of  grief  have  been  in  usage 

and  Coo-wER  according  to  the   Mithlla  Sliastcrs)  dving   and  leaving 

KAiiAixrwvE.  persons  related  to  him  in  the  sixth  descent  his  Hum- 

(jotcrs — that  is,  the  descendant's   children  of  his  great 

Grandfather's  great  grandsire — and  also   leaving  the 

■  Son  of  the  Sister  of  his  Mother,  with  no  other   nearer 

heir  than  these  living ;   to  Avhicli    of  these    persons, 

that  is,  the  descendant  in   the    sixth   degree,    or   the 

Mother's  Sister's  Son,  does  the  right  of  inheritance 

to  the  real  and    personal   property    of  the   deceased 

belong ':"' 

In  answer  to  this  question,  the  Pundits  delivci'ed  a 
Beiciistd,  which  declared,  that  according  to  the  Mithlla 
authorities,  the  estate  of  a  person,  on  failure  of  heii's, 
within  the  relation  .  of  Brothers'  Sous,  devolved  on  the 
paternal  kindred,  who  are  Sapinds^  including  descen- 
dants of  a  paternal  ancestor  to  the  sixth  degree ;  and 
in  defaidt  of  Sapindas  it  devolved  on  the  Samanodacas 
or  more  distant  paternal  kindred  extending  to  the 
foiu'teonth  degree,  and  that  in  failure  of  Samanodacas 
the  Bundhoos,  or  maternal  kindred,  succeeded;  and 
that,  therefore,  Srcc  Xarain  Rue  was  the  neai'est  heir 
as  Sapinda  ;  the  Appellant,  Gunga  Dutt  Iha^  being  of 
the  class  of  Bundhoos. 

This  opinion  having  been  duly  received,  the 
Sudder  Dewanny  Adawlut^  on  the  2;lrd  oiJItarh,  1812, 
ordered,  that  the  papers  in  the  cause  should  be  laid 
before  the  third  Judge,  for  his  opinion. 

On  the  Gth  of  AjtH  following,  the  riaintiff,  with 
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pennission  of  tlie  Court,   filed  a  petition,   protesting       1^39. 
against  the  Beivustas  of  the  Fundits  of  the  Zillah  Court  EurcuEruT- 
of  Tirhoot  and  the  Provincial  Court  of  Azccmabad.         '^VuoZlv-' 

Mr.  Harrington,  the  first  Judge,  investigated  the  nauth  Iha, 
opinions  of  the  varioiis  Pundits  delivered  in  the  cause,  '  ,..  ' 
and  after  some  delay  pronounced  the  following  clabo-  x^r^J^.'^p^p^ 
rate  opinion  :^  "id  Coower 

"  1st.  The  decision  of  this  cause  rests  entirely  upon  NAiiAi^IUE. 
a  point  of  Hindoo  law,  whether  Appellant,  as  maternal 
first  cousin  of  Rajali  Inder  Narain  [viz.,  of  the  Sister  of 
Inder  Naraiah  Mother),  be  the  legal  heir  to  the  estate 
of  Inder  Narain,  vacated  by  the  death  of  his  AVidow, 
Ranee  Indratouttee,  or  whether,  on  the  Ranee's  death, 
the  right  of  succession  to  her  Husband's  estate  devolved 
to  ^ree  Narain  and  Lullit  Narain,  lineally  descended 
in  the  sixth  degi'ee  from  Sumroo  Choivdry,  also  called 
Isomer  king,  ancestor  in  the  sixth  degree  of  Rajah 
Inder  Narain,  viz.,  his  paternal  Great  Grandfather's 
great  grandsire. 

"  2nd.  The  Pundits  of  the  Zillnh  Courts  of  Poorneah 
and  Tirhoot,  of  the  Provincial  Court  for  the  division 
of  Patna,  and  of  the  Sudder  Dewanny  Adawlnt,  concur 
in  declaring  that,  according  to  the  received  and  most 
authoritative  Books  of  law  of  the  Mithila  or  Tirhoot 
system  (by  which  the  parties,  though  I'esidcnt  within 
the  limits  of  Bengal,  are  regulated  in  their  religious 
ceremonies,  marriages,  &c.),  the  paternal  kindred  are 
entitled  to  succeed  before  the  maternal ;  and,  conse- 
quently, the  Appellant  (the  Plaintiff  in  the  suit)  has 
no  legal  right  to  the  succession  claimed  by  him. 

*'  3rd.  In  support  of  this  opinion  the  following  au- 
thorities arc  cited  (besides  others  less  conclusive), 
which  expressly  declare  a  preference  of  the  Gotraja 
kindred  of  the  same  (lotra,  or  paternal  stock,  to  the 
Bmdhoo  or  kinsman  of  a  different  stock,  namely,  the 
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1839.  matornal  kindi'od  and  the  issue  of  Daughters  maiTied 

ErrcHEPrx-  iuto  another  family  : — 

"ho  LA.r-*'       "1st.  A   passage    of    Yajnyaimlcija,   cited    in   the 

XAUTH  iHA,  3Iitdcshard,  Uh.  II.,   sec.   1,  par.  2  :   '  The  "Wife,  and 

and  others,       i       -r-v         t  i         i       i  -r.       i  i-i         • 

V.  the  Daughters  also,  both  parents,  Brothers  hkewise, 

■^xvI^^vE.  and  their  Sons,'  the  paternal  kinsman  {Gotraja), 'kin?,- 
and  Coo^\'ER  man  of  a  different   family  (Bundhoo).   '  a  puiiil  and  a 

MOHAIXHER      .    ,,  e    -\  !•     ^  /. 

XAE.iD,KAE.  lellow-student ;  on  lailure  of  the  first  among  these, 
the  next  in  order  is  indeed  heir  to  the  estate  of  one, 
Avho  departed  for  heaven  lea^'ing  no  male  issue.  This 
rule  extends  to  all  persons  and  classes.' 

"  2nd.  The  3Iitdcshiird  itself,  which  declares  the 
order  of  succession  according  to  the  above  text  (see 
page  324  of  Mr.  Colehrookc's  Translation),  and  after- 
wards in  two  distinct  sections  (-5  and  G  of  chap.  II.), 
the  one  entitled  '  successsiou  of  kindred  of  the  same 
family  name,  tenned  Gotraja^  or  Gentiles,'  the  other 
on  the  succession  of  Bundhoo^  or  kindi'od  of  a  different 
familj-  name,  states  the  order  in  which  the  paternal 
and  maternal  kindred  are  to  succeed  respectively. 
From  these,  it  wUl  be  sufficient  to  extract  the  sub- 
stance of  the  commencement  of  each  section,  viz., 
If  there  be  not  even  Brothers'  Sons,  the  Gotntja,  or 
more  distant  paternal  kinsman  (translated  by  Mr. 
Colehrookc,  '  Gentiles'),  share  the  estate.  On  failure  of 
Gentiles,  the  Bundhoo,  or  kinsman  of  a  different 
family  (translated  '  Cor/nates)\  are  heirs.  For  the 
remainder  of  the  Mitdcshard,  as  applicable  to  the 
case,  I  beg  to  refer  to  the  translation  of  that  work, 
pages  349  to  3-32,  including  also  in  notes  the  expla- 
nations of  Connnentators,  and  sentiments  of  other 
Writers  upon  the  subject. 

"  3rd.  The  Vivuda  Chlntamani,  the  Author  of  which, 
after  citing  dift'orent  authorities  on  the  order  of  suc- 
cession, gives  the  folloAving  recapitulation  :-- 
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"  The  abstract  is  this  :  First  the  Son,  after  him  the        1839. 

Grandson,  then  the  Great  Grandson ;   on  faihu-e  of  Rutcheput- 

tliese,  the  Adrtuous  Wife  ;  failing  her,  the  Daughter  ;  ^bho' La"^' 

in   her   defai;lt,    the   Mother;    if   she   he   dead,    the  natjth  Iha, 

.  '  and  others, 

Father ;  u  he  be  so,  the  Brother  ]]  on  faihire  of  him,  v. 

his   Son ;    in    default   of  him,   the  near  and  more  kae.ux"eae 
remote  Sapinda  or  kindred,  connected  by  the  funeral  Jir'^'  Coo^^'er 

.  -'  '  •'  MoHjVIKDEE 

oblation  (for  want  of  such  Saciihja,  also  called  Sama-  Naeain-Eae. 
nodaca),  or  those  connected  by  a  common  libation  of 
water,   in  order ;    on   failui-e  of  them,  the  Mother's 
family   (3Iatncal)  and  the  rest ;   and  default  of  all, 
the  King,  excepting  the  property  of  a  Brahmin. 

"  4th.  A  passage  from  Balarupa,  referring  to  the 
text  of  Yajnymoalcija  above  cited,  in  proof  that  on 
failure  of  him  down  to  the  Brother's  Sou,  the  succes- 
sion devolves  on  the  Gotraja  ;  and  after  explaining  it 
as  meaning  the  Sapindas,  and  comprising  six  ancestors 
and  their  issue,  concluding  with  the  following  quo- 
tation from  Virhut  Menu :  the  relation  of  Sapinda 
ceases  with  the  .seventh  person,  and  that  of  the 
Samanodaca  extends  to  the  fourteenth  degree.  The 
Sainanodaca,  too,  are  Gotraja  (or  paternal  kinsman); 
on  failure  of  such,  the  succession  devolves  on  the 
Bimdhoo  (or  kinsman  of  a  different  stock),  confonn- 
ably  with  the  text  of  Yajnyawalcya  above  cited, 
Gotraja^  Bundhoo,  &c. 

"  5th.  The  follo^-ing  extract  fi-om  the  Bibad 
Chmder : — 

"  The  wealth  of  one  dying  without  male  issue  goes 
to  his  Wife  ;  if  he  leave  none,  it  goes  to  his  Daughter  ; 
if  there  be  none,  it  devolves  on  his  Father  ;  if  he  be 
dead,  it  passes  to  the  Mother ;  if  she  deceased,  it 
comes  to  the  Brothers ;  in  default  of  Brothers,  it 
goes  to  the  Sax/otra  ;  for  want  of  such,  it  descends  to 

VOL.  II.  u 
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the  Bundhoo  ;  on  failui'e  of  wliom,  it  accrues  to  the 
disciple  ;  if  there  be  none,  it  goes  to  the  King,  except 
to  the  property  of  a  Brahmin.  Among  Sagotras  the 
nearest  shall  take  property  of  the  childless  man; 
conformably  with  text  of  Vriliasjmte  and  Cjuotations 
NAEAm^AE  fro^  ^^  Shasters,  where  many  claim  the  inheritance 
and  CoowER  of  a  childless  man,  whether  near  or  distant  paternal 

MoHAINDER      ,.,,,.  .  ™ 

NaeainEae.  kindi-ed  or  kinsmen,  or  of  a  different  stock  {Geanlij 
Saculya,  or  Bundhoo),  he  who  is  the  nearest  of  them 
shall  take  estate. 

"  6th.  A  text  from  Ajwstamba,  cited  in  the  Chin- 
tmnani,  importing  that  if  a  person  die  childless,  his 
estate,  moveable  and  immoveable,  goes  to  his  Sapinda  ; 
if  there  be  no  Sapinda,  to  his  Sacuhja  ;  if  there  be  no 
Sactdya,  to  his  Bundhoo. 

"  4th.  These  last  texts  are  quoted  by  the  Pundit  of 
the  Patna  Provincial  Coiu-t,  and  the  Pundit  of  the  Zillah 
Coui't  of  Tirhoot,  but  not  by  the  Pundits  of  the  Sudder 
Deivanny  Adawlut,  who  cite  only  fi-om  the  Sumrit  Sara 
another  dictum  of  Apostamha,  that  on  failui-e  of  male 
issue,  the  nearest  Sapinda  is  the  heii\ 

"  5th.  Jiniuta  Vahana^thQAxxtYioxoitheDaya-Bhaga, 
considering  a  text  of  Menu,  which  directs  that  the  in- 
heritance be  given  '  to  the  nearest  Sapinda,''  or  those 
who  are  connected  by  funeral  oblations,  to  refer  not 
so  much  to  nearness  of  kin  or  family  relation,  as  to 
the  presentation  of  offerings,  and  that  the  maternal 
Uncle  and  other  maternal  kindred  present  oblations  to 
the  maternal  Grandfather  and  other  ancestors,  which 
the  deceased  was  bound  to  offer  when  li\"ing,  and 
consequently  partakes  when  offered  by  others  after  his 
death,  declares  them  entitled  to  succeed  on  failure  of 
near  Sapinda  among  the  paternal  kindred,  viz.,  '  on 
failure  of  any  lineal  descendant  of  the  paternal  Grand- 


ON  APPEAL  FROM  THE  EAST  INDIES.  155 

father,  down  to  the  Daughter's  Son,  who  might  present       1839. 
oblations  in  which  the  deceased  would  participate.'  Eutcheput- 
He  adds,  that  on  failure  of  such  maternal  kindred,  ^bbo^lIv-' 
viz.,  those  who  offer  oblations  which  the  deceased  was  nauth  Iha, 
bound  to  present,   and  of  which  he  partakes  when  v. 

presented  by  others  after  his  death,  the  '  Sacuhja  '  or  j^^^^^^^rae 
distant  paternal  kinsman  is  the  successor,  and  defines  ^^  Coower 
'  the  Sacuhja  to  be  one  who  shares  a  divided  obla-  NakainKae. 
tion,  as  the  Grandson's  Grandson,  or  other  descendant 
within  three  degrees  reckoned  fi-om  him,  or  as  the  off- 
spring of  the  Grandfather's  Grandfather,  or  other  re- 
moter ancestor.'     (See  Mr.  Colehrooke's  Translation  of 
the  Daya-Bhaga,  pages  216  to  219  ;   and  the  rule,  that 
he  who  while  living  presents   an  oblation  to  an  ances- 
tor, partakes  when  deceased  of  oblations  presented  to 
the  same  person,  in  page  171.) 

"  6th.  This  order  of  succession,  however,  which  has 
been  adopted  in  Bengal,  and  which  Nanda  Pandita,  a 
modern  Author,  is  desirous  of  extending  to  Benares, 
in  opposition  to  Camalacara  and  the  Author  of  the 
Viramitorodya,  who  follow  the  Mitdcshard  (see  note  to 
Translation  of  Mitdcshard,  pages  350  and  351),  is  not 
admitted  by  the  Mithila  school,  who  uniformly  prefer 
the  paternal  to  the  maternal  kindred,  whilst  any  of 
the  former,  or  at  least  any  within  the  fourteenth  degi-ee, 
may  be  living.  In  the  Bengal  law  of  inheritance,  a 
pind  or  oblation  at  obsequies  is  chiefly  regarded  in 
Mithila  the  Gotra  or  relation  of  the  same  family. 
This  point  appeal's  to  me  incontrovertibly  established 
by  the  authorities  cited  in  the  Beivustas  of  the  law- 
oflBcers  of  this  Court,  the  Zillah  Courts  of  Poorneah 
and  Tirhoot,  and  the  Patna  Provincial  Court,  and  I 
see  nothing  whatever  to  prove  the  contrary.  The  Be- 
wusta  of  the  Pundit  of  the  Moorshedabad  rrovincial 
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1839.  Coui't,  is  fovinded  on  his  own  construction  of  texts 
EtTTCHEPUT-  that  are  cited  by  the  other  Pundits  to  prove  the 
^BHo'Liu^'  opposite  doctrine.  The  whole  of  the  objections  of 
NAUTH  Iha,  Appellant  to  the  Bewmtas  in  favour  of  the  distant 
V.  '  kincked  of  Rajah  Indur  Narain,  also  appear  to  me 
JuiirNEAE  iinfounded  or  iiTclevant  to  the  present  case,  in  -which 
and  Coo\vEE  the  Contest  is  not  between  a  Sapind  and  Saculya,  both 
Narad;  Eae.  of  the  paternal  kindred,  but  between  a  paternal  and 
maternal  kinsman. 

"  7th.  In  Appellant's  replication  in  the  Zillah  Com't, 
he  states  his  claim  to  be  supported  by  a  text  of  Vrihas- 
pate,  cited  in  the  Vivada  Chintamani^  importing  that 
when  there  are  several  Claimants,  of  whom  some  are 
paternal  and  others  maternal  kinsmen,  whichever 
may  be  nearest  in  affinity  shaU  succeed  to  the  estate ; 
but  the  exti'act  above  given  from  the  Vivada  Chandra 
shows  that  the  Author  of  this  work,  which  is  held 
authoritative  in  Mithila  (see  Preface  to  Translation  of 
JDaija-Bhaga  and  Mitdcshard)^  expressly  prefers  the 
Saffotra  to  the  Bimdhoo ;  and  the  text  cited  fi'om 
Vrihaspate,  which  is  also  relied  upon  by  the  Pundit 
of  the  Moorshedabad  Provincial  Court,  is  construed 
to  mean  only,  that  among  several  kinsmen,  whether 
paternal  or  maternal,  who  may  claim  an  estate,  those 
of  each  who  may  be  nearest  of  kin  are  entitled  to 
succeed,  in  preference  to  the  more  distant.  In  his 
petition  of  appeal  to  this  Coui-t,  the  Appellants  cites 
the  Rctnacara  and  Sumrit  Sur  to  prove  that  Sree 
Narain  and  Lnll/t  Narain,  not  having  descended  fi'om 
an  ancestor  of  Rajah  Indur  Karain  within  the  third 
or  fom'th  degree,  are  not  Sapindas.  But  the  Author 
of  the  Retnacara^  after  citing  a  text  from  Menu,  saying 
— '  The  relation  of  Sapinda  ceases  with  the  seventh 
person,    and   that   of   Samanodaca  reaches  as  far  as 
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memory  of  birth  aud  iiame  extends,'  adds,  according        is-^^- 

to  the  signitication  of  the  word  '  Sapinda,^  as  dodueible  Eutcueput- 

fi-om  its  etymology,  it  comprehends  the  offspring  of  ''bIiq  lau-*' 

the  seventh  person  :  and  lie  adduces  the  authority  of  nautu  Iua, 

,.„    and  others, 

the    Mats ijapur ana   to    prove    that  '  the    relation    or  v. 

Sapinda  extends  to  the  seventh  degree.'  In  the  Ntr^uN^RfE 
Sumrit  Sur  also,  although  reference  is  made  to  a  text  "nd  Coower 
of  Baiidhui/ana  (see  Translation  of  the  Daija-  lihaga,  NaeaixEae. 
Ch.  XI.  sec.  1.  par.  37),  in  wliich  those  partaking  of 
undivided  oblations  arc  pronounced  '  Sapinda^''  whilst 
those  who  share  di^'ided  oblations  arc  called  ^  Saculyas;'' 
yet  this  very  text  adds,  '  on  failure  of  Sapindas  or  near 
kindred,  S'aculijas,  or  remote  kinsmen,  are  heirs  ;'  and 
the  Author  of  the  Sumrit  Sur  himself  expressly  adds, 
'  The  wealth  of  one  who  leaves  no  male  issue  goes  to 
his  Father  and  his  offspring  ;  on  fSilure  of  offspring  of 
his  Father,  the  succession  devolves  on  the  paternal 
Grandfather  and  his  offspring  ;  on  failure  of  issue  of 
the  paternal  Grandfather,  it  goes  to  the  paternal  Great 
Grandfather  and  his  offspring,  in  I'cgular  order,  aud 
so  on  to  the  seventh  degree.' 

"  8th.  As  to  the  further  argument  of  the  Appellant 
in  the  representations  delivered  through  his  Vakeel  and 
Mokhtar^  on  the  18th  of  Fchruarij  last  and  6th  instant, 
in  which  he  endeavoui-s  to  show  that  his  claim  is 
supported  by  the  Mitdcshard,  it  appears  to  me,  on  a 
careful  examination  of  the  English  version,  which  we 
happily  possess,  of  that  "Work,  to  be  totally  without 
foundation.  I  have  already  noticed  the  two  sections 
Avliich  declare  the  succession  of  the  Gotraja,  or  pater- 
nal kincU'cd,  before  tlic  Biaidhoo,  or  kindi'cd  of  a  diffe- 
rent stock,  and  which  in  my  judgment  are  conclusive 
against  the  Appellant,  who  acknowledges  himself  to 
be  one  of  the  Bundhoo  of  Rajah  Indur  Narain^  and 
claims  as  his  maternal  first  cousin. 
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1839.  «  9tli.  The  term  putra,  or  Son,  in  the  3Iitdcshard  and 

EuTCHEPCT-  its  commentary,  the  Subadkiin,  is  frequently  used  as  a 

^Ho  ^L\r^'  generic  term  for  male  issue  or  descendant,  and  miLst  be 

KAUTH  Iha,  so  consti'ued  in  several  parts  of  the  Mitdcshard,  or  the 

and  others, 

V.  Grandson,  as  ■well  as  the  Great  Grandson,  would  be  ex- 

NAJiAzx^RAE  eluded  from  the  iaimcdiate  succession,  though  acknow- 
and  CoowER  ledgcd  vo.  every  system  of  Hiadoo  law  to  represent 

MoIIAIXTlKR  .  J         J  r      ^ 

NaeainEae.  then*  deceased  Father  and  Grandfather,  and  entitled 
with  Sons  to  share  the  estate  of  a  person  leaving  Sons, 
Grandsons,  and  Great  Grandsons,  the  Father  of  the 
Grandson  and  Father  and  Grandfather  of  the  Grand- 
son being  previously  dead.  This  principle  appears  to 
be  recognized  in  the  Mitdcshard  and  both  its  com- 
mentaries, in  the  thu'd  paragraph  of  the  iati'oductoiy 
section  and  notes  refen'iiig  thereto  (see  page  242  of 
Mx.  Colehrooke's  Translation).  In  that  paragraph, 
after  stating  that  '  the  wealth  of  the  Father,  or  of 
the  paternal  Grandfather,  becomes  the  property  of 
his  Sons,  or  of  his  Grandsons,  in  right  of  tlieii-  being 
his  Sons  or  Grandsons,  and  that  is  an  inheritance  not 
liable  to  obstnictiou,'  it  is  immediately  added,  '  but 
property  devolves  on  parents  (or  Uncles),  Brothers 
and  the  rest,  upon  the  demise  of  the  owner,  if  there 
be  no  male  issue,  and  thus  the  actual  existence  of  a 
Son  and  the  survival  of  the  owner  are  impediments 
to  the  succession ;  and,  on  then-  ceasing,  the  property 
devolves  on  the  successor,  in  right  of  his  being  Uncle 
or  Brother.  This  is  an  inheritance  subject  to  obstruc- 
tion. The  same  holds  good  in  respect  to  their  Sons 
and  other  descendants.'  Here  it  is  manifest  the 
words  ti-anslated  '  male  issue,'  and  '  a  son,'  were  not 
meant  to  exclude  the  Grandsons  before  mentioned, 
and  the  two  Conunentators  agree  in  consti-uing  the 
last  clause  to  intend '  the  Sons  or  other  descendants 
of   the  Son  and  Grandson.'    The  same  construction 
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must,  I  think,  be  put  ou  the  words  '  Sons'  and  '  issue'  ^s^^- 

[ptitra  and  sunava),  in  the  foiu-th  and  fifth  paragraphs  Rutcheput- 

of    the    fifth   section,    and    second    chapter   of    the  bu^  l^u.  ' 

Mitdcshard,  and  this  interpi-etation  is  indeed  indicated  nauth  Iha, 

'  ,  -^  _  aud  others, 

by   expressions   in    the   same   paragraphs,    viz.,    '  ou  v. 

failm-e  of  the  father's  descendants'  (santana),  aud  '  on  narai.v  Eae 
that   of    the   paternal    Grandfather's   line'  (santana).  ^1?^^  Ooower 

^  .  ^  ^       MoHAINDER 

To  adopt  the  constraction  proposed  by  the  Appellant  NarainEae. 
■would  be  to  cut  off  all  the  descendants  below  the 
Grandson  of  the  Father,  Grandfather,  and  evei-y  other 
ancestor,  and  would  render  nugatory  the  provisions 
in  Mitdcshard,  as  well  as  in  the  other  Books  of  law, 
which  expressly  state  '  the  succession  of  kindred 
belonging  to  the  same  family,  and  connected  by 
funeral  oblations  to  the  seventh  degree ;  or  if  there 
be  none  such,  the  succession  devolves  on  kindred  con- 
nected by  libations  of  water,  and  they  must  be  under- 
stood to  reach  to  seven  degrees  beyond  the  kindred 
connected  by  funeral  oblations  of  food,  or  else  as  far 
as  the  limits  of  knowledge  as  to  bii'th  and  name  ex- 
tend.' (See  Translation  of  Mitdcshard,  Ch.  II.  sec. 
5.  pars.  5  and  6.) 

"  10th.  It  may  be  added,  that  the  Eespondent,  Sree 
Narain  Eae,  as  descendant  in  the  sixth  degi'ee  from 
Sumroo  Choivdry,  the  ancestor  of  Rajah  Inder  Narain, 
does  actually  make  oblations  to  the  manes  of  ances- 
tors, in  which  those  of  Inder  Narain  are  supposed  to 
participate,  and  consequently  that  he  is  not  only  of 
the  same  family  or  paternal  stock  as  Inder  Narain, 
and  related  to  him  witliin  the  seventh  degree,  but  is 
also  connected  with  him  by  oblationi  to  a  common 
ancestor,  in  which  the  manes  of  Inder  Narain  are 
supposed  to  participate ;  which  notion,  to  use  the 
words  of  the  late  Sir  William  Jones  (see  note  in  Trans- 
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^^      lation  of  Digesf  of  Hindoo  Lav,  Vol.  III.  par.  146), 
Pa-TciiEiTT-  is  the  key  to  the  whole  Indiau  law  of  iuheritance. ' 
Biio  Lau-'       "  11th.     Sii-  fF////«H2JbHes  further  observes,  'that  for 
^andTtliurs^'  ^^^^  reason  the  law  of  obsequies  promulgated  by  jMcmt 
V.  must  be  carefully  studied.'     And  it  will  accordingly 

Nauaix  Rae  be  found  on  reference  to  the  thii-d  chapter  of  Menu 
uLli^v^u  (which  contains  the  law  of  obsequies),  par.  216,  that 
NjujakEae.  '  the  person  oft'ering  three  balls  of  rice  or  cakes  to  the 
manes  of  his  Father,  his  paternal  Grandfather,  and 
Great  Grandfatlier,  is  directed  to  wipe  the  same  hand 
with  the  roots  of  cusa.,  which  he  had  before  used  for 
the  sake  of  his  paternal  ancestors  in  the  foiu-th,  fifth, 
and  sixth  degrees,  who  are  partakers  of  the  rice  and 
clarified  butter  thus  wiped  oiS.'  This  explains  another 
Text  of  Menu  (Ch.  y.  par.  60),  in  which  it  is  stated, 
that  '  the  relation  of  the  Sapindas,  or  men  connected  by 
the  funeral  cake,  ceases  with  the  seventh  person,  or  in 
the  sixth  degree  of  ascent  or  descent,'  which,  without 
attention  to  the  distinction  between  complete  oblations 
of  the  pind  or  funeral  cake,  made  to  the  manes  of  the 
three  nearest  ancestors,  and  the  wipings  {lecj})  received 
by  the  three  more  remote  ancestors,  would  appear  at 
variance  with  a  third  Text  in  Ch.  IX.  pai-.  186.  '  To 
thi'ee  ancestors  must  water  be  given  at  theii'  obsequies ;  • 
for  three  (the  Father,  his  Father,  and  the  paternal 
Grandfather)  is  the  funeral  cake  ordained ;  the  f om'th 
in  descent  is  the  giver  of  oblations  to  them,  and 
their  heir,  if  they  die  without  nearer  descendants ; 
but  the  fifth  has  no  concern  with  the  gift  of  the 
funeral  cake.'  The  thi-ee  Texts  of  Menu  above  cited 
are  perfectly  reconcileable,  without  supposing  (as  some 
Authors  have  done)  the  second  Text  to  relate  to  Sa- 
pindas requii'ed  to  moiu'n  for  a  deceased  person,  not 
to  his  heirs.     And  a  foui'th  Text,  which  follows  that 
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last  quoted,  and  dii-ects  that,  '  to  the  nearest  Sapinda,  ^^39^ 
male  or  female,  after  him  in  the  third  degree  the  in- 
heritance next  belongs ;  then,  on  failiu-e  of  Sapindas 
and  of  their  issue,  the  Samanodaca,  or  distant  kins- 
man, shall  be  the  heii-,'  prove  that  not  onlj^  other 
Siqnndus  beside  the  Son,  Grandson,  and  Great  Grand- 
son, but  their  descendants  also,  are  included  by  Menu 
among  the  legal  heirs. 

"  12th.  The  only  shadow  of  pretension  which  appears 
left  to  the  Appellant  is,  that  which  he  has  further  urged 
of  the  estate  in  dispute  being  partly  situated  witliin 
the  limits  of  the  Province  of  Bengal,  and  of  the  late 
Rajah  and  Ranee,  as  well  as  the  pai'ties  in  this  cause, 
being  resident  within  that  Province.  It  is,  however, 
acknowledged  by  the  Appellant,  that  all  ceremonies 
of  mourning  and  rejoicing  (^viz.,  all  religious  cere- 
monies, and  some  of  a  civil  nature,  including  marriage), 
are  performed  in  the  families  of  both  the  Appellants 
andtheEespondents  (as  they  were  in  the  family  of  the 
late  Rajah  and  Ranee,  whose  ancestors  came  into  Poor- 
neah  fi'om  the  adjacent  District  of  M'dhila  or  Tirhoot), 
\>j  a  Mithila  Purohit  or  Priest,  and  according  to  the 
Mithila  Shastcr.  It  appeal's,  too,  that  Roojput  Iha,  the 
Son  of  the  Appellant,  has  succeeded  (under  a  summary 
decision  of  the  Judge  of  Zillah  Poorneah,  passed  on  the 
27th  of  November,  1809),  to  the  estate  of  Madho  Dai, 
half  Sister  of  Rajah  Inder  Narain,  as  her  Kurta  Pooter, 
which  form  of  adoption  is  not  simctioned  by  the  cur- 
rent law  of  Bengal.  And  in  a  former  case  before  this 
C'oiurt  (that  of  Rajchunder  Narain  Choivdry,  Appellant, 
and  Goculchimd  Goh,  Eespondent,  decided  22nd  June, 
1801,*)  it  was  determined  on  a  Bewusta  of  the  Pundits. 
In  Ch.  YIII.  of  MeniCs  Institutes  on  Judicature,  and 
*  Reported  1  Ben.  Sucl.  Dow.  Ad.  Eep.  43. 
YOL  II  V 
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1839.        Law,  it  is  prescribed,  in  par.  41,  that  'A  King, -who 

EuTciiEPOT-  knows  the  revealed  law,  must  inquire  into  the  parti- 

^Bho  Lau-*'  cular  laws  of  classes,  the  laws  of  usages    of  Districts, 

NADTH  Iha,  the  customs  of  traders,  and  the  rules  of  certain  families, 

V.    "'    and  establish   their  peculiar    laws,  if   they    be   not 

N^raTrL  repugnant  to  the  law  of  God ;'  that  if  a  person  of 

and  CoowEK  3Iithila    family,    resident    in    Bengal,    have   3IitMla 

NabainEae.  Purohit,    and    perform    his   domestic    ceremonies    of 

mourning   and   rejoicing,   according    to    the   Mithila 

Shaster,  his  right  of  inheritance   is  governed  by  the 

Mithila  Shasler,  or  vice  versa. 

"13th.  On  the  whole,  therefore,  I  see  no  groimd 
whatever  for  altering  the  decrees  of  the  Zillah  and 
Provincial  Com-ts  in  tliis  cause,  whereby  the  claim 
of  the  Appellant  was  declared  inadmissible,  and  am 
of  opinion,  that  his  appeal  to  this  Court  should  be 
dismissed  ■with  costs." 

On  the  24th  of  the  same  month,  the  opinion  and 
result  of  the  Ri-st  Judge's  investigations  haAing  been 
made  known  to  the  Thii'd  Judge,  the  caiise  came  on 
for  decision ;  when  both  Judges  declared  themselves 
of  opinion,  that  there  was  no  snfficient  cause  ex- 
hibited for  altering  the  decisions  of  the  Zillah  and 
Provincial  Courts,  because  "  it  was  clear  that  at  the 
time  of  the  death  of  Ranee  Tmlrcmuffee,  the  "Widow  of 
Jiajah  Inder  Narain  Rae,  the  Eespondents,  Sree  Narain 
Rae  and  Lidlit  Narain  Rae,  the  descendants  of  Sitmroo 
Chowdr)].,  the  Great  Grandsire  of  the  Great  Grandfather 
of  Inder  Narain,  with  others,  his  Hungotur  relations, 
were  in  existence ;  while  the  Appellant,  the  Son  of 
the  Sister  of  the  RajaKs  Mother,  was  amongst  the 
Bundhoo  of  the  Rajah,  and  according  to  the  Beioustas 
of  the  Pimdils  of  that  Court,  and  those  of  the  Zillak 
and  Provincid  Coiu'ts  of  Foonieah,  Tirhoot,  and  Azee- 
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inabiul^    and   tlie   result   of   the   examination   of    the        ^^^^-  ^ 
Mifdcshard    and    other    Pothccs    venerated    by    the  Eotcueput- 
3Iithelees,  in  usage  in  the   families  of  the  parties  in    -q^^  l  ^^j,.  ' 
the  cause,  it  appeared  that  the  right  of  inheritance  of  ^'^'^^'ij^''''^'^' 
the  Ilungoturs  was  prior  to  that  of  the  Bundhoos."     It  v. 

was,  therefore,  ordered,  and  a  final  decree  was  passed,  nara/x  Rae 
deciding  that  the  decree  of  the  Provincial  Court  of  "f /  Coowm 
lloorshedahul,  passed  on  the  9th  of  December,  1809,  N-iKAixEA£. 
shoidd  be  affirmed,  the  appeal  dismissed,  and  that  the 
Plaintiff  should  be  liable  to  costs. 

On  the  3rd  of  April,  1819,  Gunga  Dutt  Iha  ob- 
tained leave  to  appeal  from  this  decree  to  His  Majesty 
in  Coimcil,  subsequent  to  which  Sree  Narain  Rae 
died,  leaving  the  present  Respondents,  his  Sons  and 
representatives.  3Iussumat  Leclatvattec,  the  "Widow  of 
Lullit  Narain  Rae,  also  died  without  issue,  and  Giuiga 
Dutt  Iha,  the  Father  of  the  present  Apijellants,  having 
died,  the  Appellants,  as  his  heirs  and  representatives, 
obtained  leave  to  revive  and  prosecute  the  appeal ; 
and  prayed  that  the  several  decrees  appealed  from 
might  be  reversed  for  the  following  reason  : — 

Because,  according  to  the  laws  which  regulate  the 
succession  to  the  property  in  dispute,  Gunrja  Dutt  Iha, 
the  Father  of  the  Appellants,  upon  the  death  of  the 
Widow  of  the  deceased  Rajah,  became  entitled  thereto, 
as  the  heir  and  representative  of  the  Rajah. 

The  Respondents,  however,  submitted  that  the 
decrees  appealed  from  ought  to  be  affirmed  for  the 
following  reasons  : — 

I.  Because  the  parties  being  of  a  Mithila  family, 
and  performing  their  ceremonies  according  to  the 
Mithila  Shasters,  the  authorities  clearly  proved  that 
Sree  Narain  Rae  and  Lullit  Narain  Rae,  as  the 
j)atcrual  kindred   of   Rajah  Indcr  Narain  Rae,  were 
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1839.  entitled  to  succeed  to  tlie  Zemindary  in  question,  and 

EuTCHEPUT-  to  all  the  Rajah's  personal  property,  to  the  exclusion 

^Bho  "au-^'  0^  ^^^  maternal  relations. 
KAUTH  Iha,       ii_  Because    the   question   bcins'   one   entirely   of 

and  others,         .  ,    _  ., 

V.         Hindoo  law,  could  not  be  more  fully  or  satisfactorily 

Narai^Eae  investigated  than  it  had  already  been  by  the  three 

jmd  Cooler  Courts,  the  Zillah  Court,   the   Provincial   Court   of 

NabaixEae.  3Ioorshedaba(7,  and  the  Sudder  Dcwanntj  Adawlut,  each 

of  which,    after   elaborate   investigation,    decided   in 

favoiu'  of  the  E^spondents'  title. 

Mr.  Wigranij  Q.C.,  and  Mr.  E.  J.  Lloyd^  for  the 
Appellants. 
The  question  in  this  case  is,  whether  the  law  of 
Bengal  does  not  apply  to  property  locally  situated 
there  ;  the  Pundits  are  of  opinion,  that  a  person  who 
derived  his  origin  from  a  person  of  MitJula,  and  lived 
in  Bengal,  did  not  lose  his  caste  provided  he  continued 
the  religious  observations  of  the  Mithila  Skasfers. 
In  ordinary  cases,  the  cu-cumstances  which  determine 
questions  with  respect  to  real  estate  are  the  sihis  of 
the  property,  and  with  respect  to  personal  property 
the  domicile  of  the  Owner ;  as  far  as  these  principles 
extend,  it  is  clear,  that  the  law  of  Bengal  must  apply, 
for  it  is  nowhere  denied  that  the  property  is  not 
situated  in  Bengal;  and  that  the  intestate  was  domi- 
ciled in  Bengal  is  also  undisputed.  By  the  authorities 
of  the  Bengal  law  there  is  no  doubt  the  Appellants 
are  entitled  to  succeed  in  preference  to  the  Eespon- 
dents,  and  even  by  some  of  the  authorities  of  the 
3IUhila  school,  the  Appellants'  title  is  preferable  to 
the  Bespondents.'  If  the  decision  is  upheld,  it  will 
come  to  this  :  where  you  find  a  particular  law  is  estab- 
lished in  a  Country,  a  party  coming  into  that  Country 
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is  ciititlcd,  uotwitlistanding,  to  import  the  particular        ^^^^ 
law  of  his  own  tribe ;  the  eficct  will  be  to  decide  that  EnrcnErux- 
all  private  law  may  be  introduced  into  Bengal  proper,    gjig  l^^^.  ' 
It  is  questionable  whether  there  is  any  specific  rule  nauth  Iha, 

■■■  .  .  ^^^  otnei's, 

which  enables  the  party  to  say  he  shall  bring  his  own  v. 

family  law,  and  import  it  into  Bengal  proper.     They  nakain  Rae 
cited  Stranqe's  "  Hindu  Law,"  Vol.  I.  Ch.  vi.  p.  125.  •\'l'i  Coower 

''  '  A  MoIIArNBER 

Sir  William  Jones'  "Inst,  of  Menu,"  Ch.  VIII.  par.  41.  NAUiixEAE. 
Ben.  Eeg.  IV.  of  1793,  sec.  xv.  and  Statute,  21  Geo.  III. 
c.  70. 

Mr.    Serjeant    Spaukic,     Sir   Charles    Weflicrall, 

Q.C.,    and   Mr.    J.    Stuart,    for   the  llcspon- 

dents. 
Every  civilized  country  allows  an  individual  to 
make  a  Will  to  regulate  the  succession  to  his  pro- 
perty, diifercnt  from  the  general  law  of  the  land  of 
his  domicile ;  and  the  lenient  toleration  of  the  law  of 
Bengal  has  been  to  allow  the  Hindoos  to  regulate  their 
succession  by  their  general  and  varying  law  as  it  exists 
in  this  country  or  that.  The  case  of  Rajchunder  Narain 
Chowdry  v.  Goculchund  Goh*  promulgated  the  law 
and  made  it  kno^vu  throughout  Bengal,  so  that  there 
cannot  be  now  any  doubt  about  the  law :  Avhen  it  is 
ascertained  that  the  party  conforms  to  the  customs  of 
Bengal,  the  right  of  succession  follows  by  that  law ; 
but  if  the  conformity  to  the  Mithila  Shasters  con- 
tinues, then  the  law  of  inheritance  is  governed  by 
the  kw  of  Mithila.  The  question  then  in  this  case  is 
very  clear ;  the  RajalCs  ancestors  unquestionably  emi- 
grated from  Mithila  to  Bengal,  where  they  retained 
their  Mithila  character  by  adhering  to  the  religious 
ceremonies  prescribed  by  the  Mithila  Shasters.     Q'herc 

*  1  Bon.  Sud.  Dew.  Ad.  Kop.,  10. 
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1S39.  ig  no  analogy  to  the  Euglish  law  cited  on  the  other 
EncnEPUT-  side ;  it  is  not  a  question  of  lex  loci  rei  sitcc,  but  of 
^Bho^Lau^'  the  law  of  the  Hindoos,  governed  by  their  religious 
^"-^V",^""^'  opinions:  a  question  of  caste,  not  of  an  individual. 

and  others,       x  '        j.  ' 

V.  Mr.  Baron  Parke  : — 

Nakain  Eae       ^^  this  case  theu'  Lordships  concur  m  recommend- 
and  CoowER  ^^„  Her  Maicstv  to  affirm  the  decision  of  the  Court 

MoJIAIXDER  °  J  J 

J^akatnEae.  below.  We  Avould  not  have  troubled  the  learned 
Counsel  for  the  Eespondents,  but  that  wc  were 
anxious  the  case  should  be  fully  investigated,  as  it 
relates  to  property  of  a  veiy  large  amount.  On  a 
full  consideration,  we  feel  no  difficulty  in  assenting  to 
the  propriety  of  the  decree  of  the  Suddcr  Couit  on 
all  points. 

The  Appellant  claims  the  Zcmindarij  of  Pergunnah 
HaveeUe  Poornmh^  situate  iu  the  Province  of  Bengal. 
He  claims  to  be  entitled  as  the  cousin  on  the 
Mother's  side,  and  claims  against  the  Defendant 
below,  the  father  of  the  Eespondents,  who  is  related 
in  the  sixth  dcgi'ee  on  the  Father's  side.  It  is 
admitted  that  if  the  law  on  which  the  learned  Judge, 
Mr.  Harrinr/toii^  proceeded,  governs  the  succession, 
no  A'alid  objection  cau  be  taken  to  the  decree  of  the 
Court  below.  That  matter  has  been  fully  investi- 
gated ;  and  although  there  was  some  doubt  about  it, 
the  Counsel  for  the  Appellants  do  not  feel  strong 
enough  to  impeach  the  decree  if  it  was  rightly  decided 
according  to  the  law.  Now,  was  it  so  decided  ?  Let 
\is  look,  in  the  first  instance,  to  the  point  on  which 
the  parties  put  their  case  till  they  came  to  the  Suddcr 
Coui-t.  The  Plaintiff  does  not  state  by  what  law  his 
descent  is  to  be  regulated,  but  he  claims  as  the  heii-- 
at-law  of  the   doceasicd   Rajah.     The  answer  of  the 
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Defendants,    whose    representatives  are    the   present       1S39. 
Eespondents,   distinctly  puts  it  on  the  ground  that  EuxcnEPUT- 
the  Shasters  of  Tirhoot  regulate  the  succession.     Thcv  "DuttIha, 
state  that  the  case  ought  to  be  decided  "according  to  nauth  Iha, 
the    Shasters   of   Tirhooi  which  are  in  usage  in  the  v, 

country,    and    particularly    among    the   Brahmins   of  j^J^^^^j^^-^gfj; 
Mifhila,  who  are  ruled  entirely  thereby."     Now,  when  and  Cooler 
the  Plaintiff  comes  to  his  replication,  it  is   equally  Na».uxE.ae. 
clear  that  he  puts  his  claim  also  on  the  Shasters  of 
Tirhoot  or  the  law  of  3fithila,  and  there  is  not  a  word 
said   about   any   other  law   to  regulate  the  succession 
between  the  parties. 

Then  we  find,  that  in  pursuing  his  appeal  to 
the  udder  Dewanny  Adait'lut,  it  is  said,  that  one 
small  portion  ought  to  be  adjudged  according  to  the 
law  of  Bengal.  IN'ow,  is  that  right  ?  Mr.  Harrington, 
who  considered  the  question,  is  of  opinion,  that  the 
mle  of  succession  ought  to  be  the  Mithila  law,  accord- 
ing to  which  the  parties  have  governed  themselves, 
and  he  lays  it  down  as  a  clear  proposition  of  law,  that 
in  a  case  where  a  family  migrates  fi'om  one  territory  to 
another,  if  they  preserve  their  ancient  religious  cere- 
monies, they  also  preserve  the  law  of  succession,  and 
relies  on  the  case  of  Rajchunder  Narain  Chowdrij  v. 
Gocidchund  Goh*  pi'oceeding  on  the  opinions  of  the 
Pundits,  and  which  was  in  evidence  in  the  Sudder 
Deiounny  Adawlut.  It  is  very  true,  that  the  precise 
point  decided  by  the  Coiu-t  in  that  case  docs  not  go  to 
the  fidl  length  of  Mr.  Ilarringtonh  judgment,  for  the 
family  there  had  abandoned  part  of  the  religious  obser- 
vances and  adopted  those  of  Bengal ;  and  there  it  is 
said,  that  the  law  of  that  Country  must  decide ;  there 
is  a  want  of  clearness,  probably  in  consequence  of  the 
*  1  Ben.  Sud.  Dew.  Ad.  Eep.,  43. 
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1839.        defect  of  trauslation  ;  but  the  effect  is,  tliat  if  tliey 
EuTciiEPCT-  had  preserved  their  ancient  religion,  the  law  of  succes- 
^Bno  L\u^  '^i^^  woiikl   be  according  to  tile  Country  fi-om  -whence 
NArxH  Iha,  they  migrated :  that  opinion  is  clearly  adopted  by  the 
V.  "^'    Court,  and  there  is  a  note  well  deserving  of  attention, 
j^^^^^'^^^'^l^j,  which  is  not  only  the   note  of  the  Eeporter,  but  as  we 
and  Coo-n-ER  learn  from  the  Preface  to   the  Book,  especially  valu- 
XaralvEae.  able  as  coming  fi'om  the  pen  of  Mr.   II.    Colebrooke. 
Now,  the  note  upon  this  subject  says,  "  If  the  family 
had  been  shown  to  have  continued  in  the  observance 
of  the  natural  law  and  usages,  namely,  those  of  Mi- 
thila,  the  rule  of  inheritance,   as  established  in  that 
Province,  must  have  been  followed."     They  treat  that 
as  a   matter  of  clear  law,   and  not  admitting   of  any 
doubt.     The   present  case,    therefore,    must  be   con- 
sidered rather  as  an  exception  to  that   which  is  laid 
down  as  the  law  in  that  case,  because   there   they  had 
abandoned  those  usages  and  taken  to  those  of  Bengal. 
It  appears  highly  reasonable  in  such  cu-cumstances 
that  that  should  be  the  rule,  for  the  law  of  succession 
of  the  Hindoos    partakes  greatly    of  their-  religious 
opinions,  and  is  part  of  their  system. 

It  appears  to  then-  Lordships,  that  the  opinion  ex- 
pressed by  Mr.  Uarrington  is  the  law  to  govern  this 
case ;  and  in  respect  to  the  application  of  that  law  to 
the  state  of  this  family,  there  appears  no  objection. 
Upon  the  whole  view  of  the  case,  the  law  to  decide, 
therefore,  must  be  the  Mithila  law ;  and  according 
to  that,  their  Lordships  cannot  say  that  the  case 
has  been  -wi-ongly  decided.  It  appears  there  was 
some  little  doubt  as  to  the  provision  of  the  Mithila 
law ;  the  note  to  which  I  have  referred  states  that 
''  The  Books  of  greatest  authority  in  Mit/iila,  on  the 
subject  of  inheritance,   are   silent  in   regard   to  the 
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Sister's  Son ;  and  tlie  established  opinion  is,  that  the       1S39. 

male  descendant  of  the  remote  ancestor  shall  inherit,  RuxcirapuT- 

and  not  a  descendant  tlu'ough  females  of  a  near  ances-  '^bho' Lau^' 

tor."     But  that  does  not  appear  to  have  been  per-  nauth  Iha, 
fectly  decided ;  and,  therefore,  probably  this  suit  was  v. 

brought  to  have  that  point  cleared  up,  upon  which  naeaiij'eae 

the  opinions  of  so  many  Pundits  have  been  taken.     It  ?^d  Coowek 

1  ;^  .  .  MoHAlNDER 

appears  that  the  Mithila  law  is  agamst  the  clami  oi  NarainEae. 
any  relation  on  the  Mother's  side  till  those  on  the 
Father's  side  to  the  seventh  degree  have  been  ex- 
hausted. This  being  an  appeal  against  the  decision 
of  the  thi'ee  Covu-ts,  it  must  of  coiu-se  be  dismissed 
with  costs. 


VOL.  II,  W 
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ISfATHOOBHOY  Ramdass Appellunf^ 


MooLJEE    Madowdass,     Gopaldass  \ 

Madowdass,  and  Munmohundass    [    Respondents* 
Davidass ) 

On  appeal  from  the  iiiipreme  Court  of  Bombay. 

7th  Feb.,      J_HIS  was  a  motion  for  the  dismissal  of  an  appeal 
-^-. — '        lodged  on  the   19th    of  November^   1838,   under  the 
appJaVften  foUowing  cii-cumstances  :— 
by  the  Char-       Qn  the   29th  of  June,   1832,  the    Appellant  and 

tcrs  of  Ssn— 

gal,  Madras,  Ramcooverboije,  his  Mother,  filed  their  Bill  of  Com- 
rJ^nof  confined  plaint  on  the  Equity  side  of  the  Supreme  Coui-t  of 
to  cases  where  Judicature  at  Bombay,  against  Madotvdass  Kunsordass 

a  right  or  duty  ^ ;     o 

is  finally  de-  and  Davidass  Hur)uvandass,  stating,  amongst  other 
eludes  inter-"^'  things,  that  Ramdciss  3Ianordciss,  formerly  a  Merchant 
locutory  ^nd  Hiudoo  inhabitant  of  Bomba?/,  on  or  about  the 

judgments,  .     ,  .„ 

decrees  or  de-  17th  of  February,  1808,  departed  this  life,  having  duly 
such  appeal'  made  his  Will,  wliereof  he  appointed  the  Defendants, 
does  not,  ho-w-  jifadoicdass  Kunsordass  and  Davidass  Hurjuvandass, 

ever,  extend  ' 

to  the  finding  Executors ;  to  whom  Probate  was  granted  by  the 
ksues^direX  Recorder's  Coiu-t  on  the  29th  of  March,   1813;  and 

ed  from  the 

the^Court ;  no       *  Present : —  Members    of    the      Judicial     Committee,  —  Mr. 

motion   for    a  Baron  Parke,   Mr.  Justice  Bosanquet,  Mr.   Justice  Erskine,  and 

L^'^S  '^''^'   ^-  Lushington. 

made,  nor  ex-       Privy  Councillor  : — Assessor,  Sir  Edward  Hyde  East,  Bart. 

ceptions  taken 

to  the  Master's  report  founded  on  the  verdicts  in  such  issues. 

Seriible. — The  word  "determination"  in  the  Charters  of  jVaifrns  and  Som- 
iay  is  equiYftlent  to  the  '  'decree  or  decretal  order' '  of  the  Beitgal  Charter. 


ON  APPEAL  FROM  THE  EAST  INDIES.  171 

thereby,  after  other  bequests,  he  gave  and  bequeathed        is-^"- 
the  residue  of  his  property,  estate,  and  effects  to  his  Nathoobhot 
Widow,  Ramcooverhoye,  and  his  two  Sons,  the  Appel-     ^^^^ss 
lant,  Nathhoolhoy  Ramdass  and   Wittuldass :  and  after     Mooljee 
stating    that    a    certain    partnership    had     formerly    and  others. 
existed  between     the   Testator   and    the  Defendant, 
Davidass,  but  that  the  same  had  been  finally  closed 
and  determined,  and  mutual  releases  executed  by  both 
parties  in  1808,  previous  to  the  Testator's  decease,  the 
Bill  prayed  that  the  "Will  might  be  duly  established, 
and  that  the  usual  account  of  the  real  and  personal 
estate  might  be  taken,  and  the  same  applied  in  due 
coiu'se  of  administration. 

The  Defendants  severally  put  in  their  answers ; 
the  Defendant,  Davidass  Ilitrjuvandass,  insisted  on  the 
partnersliip  between  the  Testator  and  himself  subsist- 
ing at  the  time  of  his  decease,  and  denied  the  execu- 
tion of  any  release,  as  stated  by  the  Plaintiffs ;  but 
insisted  that  the  accounts  had  never  been  wound  up, 
and  he  claimed  to  retain  such  part  of  the  residue  as 
remained  in  his  hands  for  the  liquidation  of  the 
balance  due  to  him  on  account  of  such  partnership. 

Upon  the  hearing  of  the  cause,  on  the  1st  of  Alarch, 
1834,  two  issues  were  directed  by  the  Court,  with  a 
view  of  determining  the  existence  of  the  partnership, 
and  the  alleged  release.  These  issues  were  afterwards 
tried  before  the  Supreme  Court,  on  the  Plea  side,  and 
verdicts  found  for  the  Defendants,  viz.,  on  the  fii-st 
issue,  that  a  partnership  did  exist  between  him  and 
the  Testator ;  and  on  the  second,  that  such  partner- 
ship was  determined  on  the  29th  of  January,  1808. 

On  the  19th  of  Novemhcr,  1835,  the  Appellant, 
Nathoohhoy  Ramdass,  applied  by  motion,  on  the  Plea 
side  of  the  Court,  for  leave  to  appeal  to  the  King  in 
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1840.       Council  from   the   above   verdicts ;   but    the    Court, 

Nathoobhoy  having  taken  time  to  consider  his  application,   on  the 

Ramdass    29th  of  February,  183G,  refused  the  motion. 

MooLjEE         1^0  application  was  made  for  a  new  tiial  bv  the 
Madowdass    .,,  ,  ...  , 

and  others.    Appellant ;  but  the  suit  having  abated  by  the  death 

of  the  Defendant,  Davidass  ITurjuvandass,  and  been 
duly  revived  against  his  Widow  Mooleeva/ioo  and  the 
Eespondent,  Munmohundass,  his  personal  representa- 
tives, the  Appellant,  on  the  29th  of  August,  1836, 
moved  the  Court  on  the  Plea  side  for  leave  to  appeal 
against  the  above-mentioned  verdicts  or  judgments 
given  upon  the  issues,  and  on  the  2ud  of  Scjjtember  fol- 
lowing an  Order  was  made,  that  the  petition  of  appeal 
be  filed,  on  its  being  amended,  by  striking  out  such 
part  as  related  to  proceedings  not  on  record  on  the 
Plea  side  of  the  Court,  as  forming  a  part  of  the  pro- 
ceedings on  the  trial  of  the  issues,  and  on  payment  of 
the  costs  of  opposition  of  the  motion ;  and  it  was 
ordered,  that  the  Appellant  should  give  good  and 
sufficient  security  for  the  payment  of  aU  such  costs  as 
might  be  incui-red  by  the  appeal,  in  the  event  of  his 
failing  therein  ;  and  for  the  performance  of  such  judg- 
ment or  Order  as  His  Majesty  might  think  fit  to  give 
or  make  thereon  ;  and  upon  such  security  being' given, 
the  Court  allowed  the  appeal,  and  directed  true  copies 
of  the  issues,  evidence,  verdicts,  or  judgments,  and 
Orders  should  be  certified  under  the  seal  of  the 
Court. 

On  the  26th  of  October,  1836,  the  petition  of  the 
Appellants  for  liberty  to  appeal  against  the  above 
verdicts  or  judgments  was  filed  ;  but  no  secimtj'  was 
at  that  time  given,  in  conformity  with  the  liberty 
to  appeal. 

On  the  11th  of  November  following,   a  motion    was 
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made  to  dismiss  the  above  Order  for  allowing  the 
ajjpeal,  which  was  refused,  though  without  costs. 

On  the  19th  of  November,  183G,  the  original  cause 
came  on  to  be  heard,  on  tlie  Equity  side  of  the  Court, 
on  the  finding  upon  the  aforesaid  issues,  and  for  fur- 
ther directions  ;  and  by  the  decree  then  made,  certain 
accounts  respecting  the  partnership  formerly  existing 
between  the  Testator  and  Davidass  were  directed  to  be 
taken,  and  further  directions  reserved. 

On  the  8th  of  Februarij,  1837,  the  Appellant  applied, 
on  the  Eqmty  side  of  the  Court,  for  liberty  to  appeal 
to  His  Majesty  in  Council  against  the  above  decree  of 
the  19th  of  November,  183G,  which  was  on  the  28th  of 
the  same  month  allowed,  on  the  petition  of  appeal 
being  amended,  by  mention  being  made  therein  of  the 
allowance  by  the  Coiu't,  on  the  Plea  side  thereof,  of 
an  appeal  to  His  Majesty  in  Council  from  the  verdicts 
or  judgments  given  by  the  Court  on  the  trials  of  the 
issues. 

On  the  22nd  of  November,  1837,  the  Appellant  filed 
his  security  Bond,  on  the  Plea  side  of  the  Court,  and 
on  the  8th  of  December  he  filed  his  general  petition 
of  appeal  against  the  decree  of  the  19th  of  November, 
1836. 

On  the  12th  of  February,  1838,  the  Eespoudent, 
Munmohundass  Davidass,  applied,  by  motion,  and  ob- 
tained an  order  nm  on  the  Plea  side  of  the  Court,  that 
the  Order  of  the  2nd  of  Septemhcr,  1836,  and  the  peti- 
tion for  leave  to  appeal  fi'om  the  verdicts  or  judgments 
filed  on  the  26th  of  October,  1836,  and  the  subsequent 
petition  of  appeal  of  the  8th  of  December,  1837,  should 
stand  dismissed. 

The  motion  was  supported  bx'  a  certificate  of  the 
proceedings  had  in  the  cause,  given  by  the  Prothono- 
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1840.        tary  of  the  Com-t,   by  whicli  the  various  stops  above 

Nathoobhot  set  forth   were  detailed,   and  fi'om  which  it  appeared 

Eajstdass     ^-j^^^  ^^  proceedings  had  taken  place  in  the  cause  sub- 

MooLjEE     sequent  to   the  tiling  of  the  seciuity  Bond  and  the 

and  others,    general  petition  of  appeal,  nor  any  copies  of  the  e\d- 

dence  given  on  the  trial  of  the  issues  transmitted,  under 

the  seal  of  the  Court,  to  His  Majesty  in  Council, 

On  the  23rd  of  Fehruarjf  cause  was  shown  against  the 
above  order  nisi.,  when  the  same  was  made  absolute. 

On  the  19th  oi  Novemher,  18-38,  the  Appellant  lodged 
his  petition  of  appeal  in  the  office  of  the  Prixy  Council, 
which  was  entitled  in  these  causes  on  the  Equity  side 
of  the  Supreme  Court ;  and  after  stating  the  leave 
given  to  him,  on  the  2ud  of  September.,  1836,  to  appeal 
fi-om  the  judgments  or  verdicts,  and  also  the  order  of 
the  28th  of  February.,  1837,  giving  him  leave  to  appeal 
from  the  decree  of  the  19th  of  November.,  1836,  the 
petition  prayed,  that  His  Majesty  in  Council  would 
review  and  re-hear  the  cause,  and  thereupon  reverse, 
vary,  or  alter  the  judgments  of  the  Supreme  Com-t 
on  the  issues  and  the  decree  of  the  19th  of  November, 
1836. 

The  Ecspondent,  Munmohundass  Davidass,  appeared 
to  this  appeal,  but  no  proceedings  having  been  taken 
under  it,  he,  on  the  8th  of  November.,  1839,  presented 
a  petition  to  Her  Majesty  in  Council,  in  which,  after 
stating  the  circumstances  above  detailed,  and  insisting 
that  the  appeal  and  petition  of  the  19th  of  November., 
1838,  was  iiTegular,  and  that  the  Orders  of  the  2nd 
of  September.,  1836,  and  the  petitions  of  the  26th 
of  October,  1836,  and  Sth  of  December,  1837,  were 
severally  discharged  by  the  Order  of  the  23rd  of 
Februar)/,  1838,  he  prayed  that  the  petition  of  appeal 
of  the  19th  November,  1838,  might  be  taken  off  the  Hie 
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or  disnnssed   with    costs,    or   that    so    much   of   the        1840. 
petition  and  apjjeal  as  prayed  to  reverse,  vary,  or  alter  Nathoobhot 
the  judgments  of  the  Supreme  Court  on  the  issues,     K^^ass 
might  be  dismissed  or  discharged  with  costs.  Mooljee 

"  °  -MADOWDASa 

and  otters. 
Mr.  Wigram,  Q.C.,  and  Mr.  E.  J.  Lloijd, 

Moved  to  dismiss  the  ajjpeal,  as  having  been  im- 
properly presented,  after  the  Order  allowing  the  same 
had  been  dismissed  by  the  Court.  They  insisted 
also,  that  the  Order  of  the  23rd  of  February,  1838, 
applied  to  the  proceedings  both  on  the  Plea  side  and 
on  the  Eqiiity  side  of  the  Coiu-t ; — that  the  Appellant 
ought,  if  he  disputed  that  Order,  to  have  made  a 
special  application  to  the  Court  below,  and  that  he 
was,  in  fact,  now  endeavouring  to  prosecute  and  appeal 
against  a  judgment  obtained  on  the  Plea  side  by 
means  of  proceedings  taken  on  the  Equity  side  of 
the  Supreme  Court.  They  contended,  also,  that  the 
Appellant  had  miscarried  in  his  mode  of  proceeding, — 
that  no  api)eal  could  be  made  from  the  finding  of  the 
Court  on  the  issues  in  question  but  by  means  of  a 
new  trial,  or  exceptions  taken  to  the  Master's  Eeport, 
— that  the  case  was  not  one  within  the  meaning  of 
the  Charter  of  Justice,  and  that  he  was  utterly  pre- 
cluded, by  the  Order  of  the  23rd  of  February,  1838, 
from  prosecuting  an  appeal  either  against  the  verdicts 
or  the  decree  in  question. 

Mr.  Pemlerton,  Q.C.,  and  Mr.  A.  Lewis, 

Contended,  that  the  trial  of  issues  by  the  Judges  of 
the  Supreme  Coui't,  instead  of  a  jury,  brought  the 
findings  of  judgments  of  the  verdicts  within  the 
intent  and  meaning  of  the  Charter  of  Justice  ; — that 
the  filing  the  petition  of  appeal,  and  executing  seen- 
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1840.        I'ity   for  the  due  proseeiitiou  thereof,   were   matters 

Nathoobhot  subsequent   to    the    allowance   of   such   appeal,    not 

AMiiAss     i-eq^^ii-cd  by  the  Charter  as  a  condition  precedent  to 

MooLjEE     the   granting   of   the   appeal ;   and   that   the   Court, 

and  others,    having  once  made  the  Order  allowing  such  appeal, 

had    no   further    jimsdietion    in    the    matter ;  they 

insisted  that  the  issues  in  question  were  coram  non 

judice  at  the  period  the  Order  nisi,   of  the  12th  of 

Fehruary,  1838,  was  made  absolute,  and  could  not  be 

held  binding  on  the  Appellant,  who  having  perfected 

his  secui'ity,  and  presented  liis  petition  in  the  Court 

below,  before  lodging  his  case  here,  had  substantially 

complied  with  the  conditions  imposed  on  him  by  the 

Supreme   Com-t,    and   could   not  be   precluded  from 

prosecuting    the    appeal    so   presented.     They    cited 

Siirroopchimder  Sircar    Chowdry   v.    Ramrutton   Mul- 

lick* 


Mr.  Baron  Parke  : — 

nth  Feb.,  In  this  case  a  motion  was  made  on  the  part  of  the 
>— -1-  Eespondent  to  dismiss  the  appeal,  so  far  as  it  was  an 
appeal  fi'om  the  decision  of  the  Supreme  Court  of 
Bombay  on  its  Common  law  side,  in  the  nature  of  a 
verdict  on  an  issue  du-ected  on  the  Equity  side  of  that 
Court  in  this  suit,  it  being  admitted  that  the  appeal 
was  competent  so  far  as  it  related  to  the  equity  suit. 

The  suit  was  instituted  by  the  Appellants  to  recover 
their  shares,  as  the  residuary  legatees  of  the  estate  of 
a  Hindoo  Testator,  whose  Executors  are  represented 
by  the  Eespondents.  The  answer  of  one  of  the 
Executors  set  up  a  case  of  partnership  between  the 
Testator  and  himself,  and  a  right  to  retain  the 
*  1  Moore's  Ind.  App.  Cases,  358. 
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aiuoimt  of  tlio  balance  clue  from  the  Testator.     Tlie     ^  1840. 

(!ourt  ultimately  directed  two  issues  to  be  tried  on  Nathoobhoy 

the  Common  law  side  of  the  Court,  one  whether  there       -"^^-^-ss 

was  such  a  partnership,  and  the  other  whether  it  had     Moouee 

'■  '■'  1      /-I  Madowdass 

been  put  an  end  to.     The  Com-t  on  the  Common  law    and  others. 

side,  on  the  trial  of  the  first  issue,  decided  that  there 

was  a  partnership. 

There  was  no  motion  for  a  new  trial,  but  the  Court 
on  the  Common  law  side  gave  leave  to  appeal  on  the 
2ud  of  September,  1S36,  on  giving  securitj',  without 
mentioning  the  time  for  it.  The  petition  for  leave  to 
appeal  was  filed  on  the  22nd  of  October,  1836,  but 
the  seciu'ity  was  not  given  until  the  22nd  of  November, 
18.37. 

On  the  19th  of  November,  1S3G,  the  cause  came  on 
for  further  directions  founded  on  the  issues,  and  a 
decree  was  made  referring  it  to  the  Master  to  take  the 
usual  accounts. 

On  the  28th  of  February,  1837,  leave  was  given  to 
appeal  from  this  decree,  on  condition  of  the  anrending 
of  the  petition  of  appeal,  and  stating  that  leave  had 
been  given  on  the  Common  law  side  to  appeal  against 
the  finding  on  the  issues. 

On  the  12th  of  February,  1838,  an  Order  nisi  was 
obtained  to  discharge  the  Order  for  leave  to  appeal 
against  the  finding  on  the  issues,  and  on  the  23rd  of 
the  same  mouth,  the  Court  made  that  Order  absolute, 
and  the  leave  to  appeal  was  rescinded,  but  on  what 
gi'ouud  does  not  appear. 

Notwithstanding  the  Order  for  leave  to  appeal,  of 
the  2nd  of  September,  183G,  was  so  rescinded,  the 
appeal  was  lodged  in  the  Privy  Council  against  the 
finding  on  the  issues,  as  well  as  the  decree  on  the 
Equity  side,  of  the  19th  of  November,  1838,  and  it  is 
(contended,  that  so  far  as  relates  to  the  fiudings,  it  is 

VOL,   II.  X 
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1840.       not  competent    for  the   Appellant  to   prosecute   Lis 

Nathoobhot  appeal ;  under  these  circumstances,  several  objections 

AMDAss     y^Q-^.Q  taken  and  argued,  which  tlie  Coui*t  -will  now  dis- 

MooLjEE     pose  of,  having  taken  time  for  consideration  on  account 

MaBOWDASS        „     .  •       1    • 

and  otkers,    of  the  practical  iteportance  of  some  of  them. 

One  objection  was  that,,  under  the  Charter  of  Justice 
of  BombcDj,  it  is  not  competent  to  ap}>eal  against  any 
determination  which  is  not  of  a  final  character,  which 
does  not  settle  some  right  or  impose  some  duty.  The 
Charter  of  Justice  of  Bomha>/  is,  as  near  as  may  be,  a 
transcript  of  that  of  Madras^  of  the  SSrd  Geo.  III. 
The  Charter  of  3Iadras  follows  that  of  Bengal,  of  the 
13th  GeOv  III.  c.  63,  s.  18,  with  this  diiSerence,  that 
liberty  is  given  to  appeal  against  any  "  judgment  or  de- 
termination" of  the  Supreme  Court  of  3Iadras,  whereas, 
the  liberty  to  appeal  is  given  in  the  Calcutta  Charter 
against  any  "  Judgment,  Decree,  Order,  or  rule,"  after- 
wards varying  the  terms  to  "  Judgment,"  "  Decree," 
01-  "  Decretal  ordei-."  In  other  respects  the  proA-isions 
in  each  are  substantially  the  same,  and  we  are  all  of 
opinion,  that  the  word  "  determination"  is  an  expres- 
sion at  least  equivalent  to  the  terms  used  in  the 
Calcutta  Charter ;  and  as  an  appeal  undoubtedly  lies 
from  all  Decrees  or  Decretal  Orders  in  the  Equity  side 
of  the  Supreme  Court  at  Calcutta,  it  does  equally  from 
every  Decree  or  Decretal  Order  on  the  Equity  side  of 
the  Supreme  Courts  of  Bombay  and  Madras. 

The  context  of  all  the  three  Charters  shows  that  the 
appeal  is  not  confined  to  cases  in  which  some  right  or 
duty  is  finally  decided ;  and  the  clause  limiting  the 
value  in  dispute  to  ten  thousand  Pagodas  does  not 
spply  to  the  value  of  the  matter  in  dispute  involved 
in  the  Order,  but  to  the  subject  of  the  suit  itself. 

But  then  it  is  said,  that  this  finding  of  the  Court 
on  its  Common  liiw  side,  in  the  nature  of  a  verdict^ 
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is  a  "  determiuatioii"  which  may  be  dii-cctly  appealed        18-iO. 
from.     Uudoubtedly  such  a  verdict   in  a  Common  law  Nathoobhoy 
snit  might  be  indirectly  appealed  from,  in  an  appeal     ^-'^^^^^^s 
against  the  nulsment  in  that   suit,  wliich  is  founded     Mooljee 

,  T  ,  •  1  n  .1  ^      T  MaDOWDASS 

on  that  verdict,  the  evidence,  as  well  as  the  nndmg,  and  others. 
being  brought  up  as  part  of  the  proceedings,  and 
included  in  the  transcript.  But  the  verdict  only, 
prior  to  judgment  being  given,  could  not  be  appealed 
from  in  a  Common  law  suit ;  nor  can  this  verdict  on 
an  issue  directed  from  the  Equity  side,  as  a  determina- 
tion in  a  Common  law  suit. 

There  is  indeed  no  Common  law  suit.  In  trying, 
the  issue,  the  Court  of  law  is  merely  ancillary  to  the 
Equity  Court:  it  investigates  facts,  and  pronounces 
its  opinion  on  them,  merely  in  order  to  ground  some 
further  proceedings  in  the  equity  suit :  the  verdict 
itself  is  no  proceeding  in  the  equity  suit,  it  only 
becomes  so  when  it  is  adopted  and  acted  upon  in  that 
suit.  It  stands  on  the  same  footing  as  the  finding  of 
a  jury  in  a  distinct  Common  law  court,  analogous  to 
the  case  of  a  reference  to  the  Master,  which  when 
confirmed  by  the  Court,  and  not  before,  is  the  subject 
of  appeal.  If  a  party  objects  to  such  a  report,  he 
must  except  to  it,  and  the  overruling  that  objection 
and  confirming  the  report,  opens  the  whole  question 
of  the  propriety  of  the  finding  of  the  facts  contained 
in  it,  to  the  review  of  the  Court  above  ;  but  if  there 
be  no  exception,  the  report  is  not  open  to  such  re- 
vision. In  the  present  case,  the  Appellant  meaning 
to  object  to  the  finding  of  the  Coiu't  on  the  facts, 
should  have  applied  to  the  Equity  side  for  a  new  trial, 
as  a  verdict  against  evidence ;  and  having  brought  all 
the  evidence  before  the  Court,  the  refusal  of  a  new 
trial  and  consequent  adoption  of  the  finding,  as  one 
of  the  grounds  fyr  a  decree,  would  llicu  have  bccji 
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1840.        the   subject  of  appeal ;  and  the  propriety  of  tlie  dcx'i- 

Nathoobhoy  sion  on  the  facts  woukl  be  considered  and  decided  iu 

Eamdass     ^  Q^^^.(.  ^f  appeal.     But  as  the  xippellant  cUd   not 

MooLjEB     pursue  that  course,  he  must  be  taken  to  have  mode 

RLvBOWDASS  ...  inT 

and  others,  no  objection  to  the  linding,  and  the  verdict  on  th-c 
issue  of  which  thepostea  is  the  only  evidence,  is  to  be 
treated  as  one  proof  of  the  truth  of  the  facts  in  the 
cause  involved  in  it,  and  may  be  acted  upon  accord- 
ingly. I  say  as  one  proof — not  a  conclusive  proof, 
because  it  might  happen  that  in  opinion  of  the  Court 
of  appeal,  the  evidence  in  the  cause  was  so  strong 
that  no  finding  of  a  jury,  or  the  finding  of  the  Court 
below  itself  ought  to  weigh  against  it. 

As  there  has  been  no  application  for  a  new  trial 
in  this  case,  the  facts  proved  on  the  issues,  and  the 
propriety  of  the  finding  upon  it,  cannot  now  be  brought 
under  our  review — and  the  appeal  must  be  confined  to 
the  propriety  of  the  decree  on  further  dii-ections, 
founded  on  the  posteu,  and  the  evidence  in  the  cause. 

In  the  case  of  Surroopchuiidcr  Sircar  Choivdry  v. 
Ramrution  MuUlck*  the  question  was  disposed  of 
upon  a  different  point. 

Another  objection  taken  by  Mr.  Wirjram  would 
also  in  om-  opinion  be  fatal,  viz.,  that  the  leave  to 
appeal  granted  at  the  Common  law  side,  has  been 
vacated,  by  Order  on  the  Common  law  side  of  the 
Court — and  if  an  appeal  could  be  against  an  Order  on 
the  Common  law  side,  it  ought  to  have  been  made 
against  the  last  Order,  which  stands  good  until  vacated. 
At  all  events,  therefore,  there  is  now  no  liberty  to 
appeal  against  the  fintling  on  the  issues,  and  so  much 
of  this  appeal,  therefore,  as  seeks  to  vary  or  alter  the 
judgments  of  the  Supreme  Coiu-t  on  the  issues  must 
be  dismissed. 

*  1  Moore's  Ind.  App.  Cases,  358, 
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Eajunder  ISTaraix  E.ve,  and  Cower  \ 

MOIIAINDER  iS^ARAIN  RaE  fthc    tWO  f     ,  „       , 

surviving  Sous  and  representatives  \ 
of  Eajak  Seee  Narain  Eae)  -     -  / 


EiJAi  GoviND  Sing  (Sou  and  reorc- )  „  7    /  * 

seutativc  01  J^hya  J  ha,  deceased)    )       -^ 

On  (tpjjcal  from  the  Suddcr  Dcwannij  Adaiijliit  of 
Bengal.'\ 

XlST  this  case  there  were  three  appeals  betwecu  the  istli,  uth, 
same  parties.  The  first  respected  the  validity  of  a  20tli  Dec, ' 
deed  of  compromise  entered  into  by  parties  having        ,^ff^ 

A    Soluh  na- 
*  Present : — Members  of   the   Judicial    Committee — Mr.  Baron  mali,   or   deed 
Parke,  Mr.  Justice  Bosanquet,  tlie  Cliief  Judge  of  tlie  Com-t  of  °^  comDromise 
Bankruptcy,  and  Dr.  Lusliingtou.  conflicting 

Privy  CounciUor— ^ssfssor,  Sir-  Edward  Hyde  East,  Bart.  claims,  en- 

J  -n         i    1  .•>  c.    1    -r>         A  1    -r.  ^o  tered    into    m 

t  Reported  2  bud.  Dow.  Ad.  Reps.  23.  tj^g     presence 

of  -witnesses 
and  solemnly  acknowlcd?;ed  in  Court,  by  parties  who  were  mutually 
ignorant  of  tlieii'  respective  legal  rights,  cannot  afterwards  be  set  aside* 
J  upon  pica  of  ignorance  of  the  real  facts,  when  the  pai'ty  seeking  to 

avoid  the  deed  had  the  means  of  ascertaining  those  facts  within  hia 
reach. 

Gros.s  fraud  and  imposition  aro  not  to  bo  imputed  upon  mere  suspicion, 
and  unless  the  charge  is  proved,  a  pai-ty  cannot  be  released  fiom  an 
agreouicnt  entered  into  bj-  his  own  solemn  act. 

The  niius  of  showing  that  a  compromise  has  been  fraudulently  obtained 
by  intimidation  and  false  i-eprcsentation,  is  cast  upon  those  who  seek  to 
impeach  the  validity  of  their  own  deed. 

By  tin;  ('ominon  law  this  Court  possesses  tho  same  power  as  tho  Courts 
of  K<ci)rd  and  (Statute  have  of  rectifying  mistakes  which  have  crept  in 
by  misprision  or  otherwise,  in  embodying  its  judgments. 

Where,  therefore,  an  Order  liad  been  made  ex  parie,  upon  the  ap- 
pearance of  tho  llcspondents  alone,  for  tlio  dismissal  of  an  a))peal  and 
affinnance  of  the  ju(lgmcnt  of  the  Court  below,  which  pm-portod  to  be 
upon  the  heariug  of  the  cause,  tho  Judicial  ('(Jiiimittco  held,  that  such 
(Irdor  must  be  held  siiiijily  as  a  dismissul ;  ami  it  iippeariiig  that  tho 
Appollauti  wore  iiil'uut,^,  under  the  protcttiou  yl  the  Cuuit  of  Wards  in 
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1839.        adverse  claims   for   the   property   in   question.     Tlie 

Eajunder    second,  whicli  was  incidental,  arose  fi'oni  the  judg- 

AKAm    AE  jj^gjj^  below  being  affirmed  upon  the  non-prosecution 

^"'siNG^'^"  of  the  appeal ;  and  the  third  involved  the  mode  of 

taking  the  rests  in  an  accoimt  upon  whicli  interest 

was  decreed  to  be  paid  at  the  'rate  of  one  per  cent. 

per  mensem.     A  claim  to  the  same  property  had  been 

the  subject  of  a  previous  appeal.* 

Rajah  liuJcr  Nurain  Rae  was  at  the  time  of  his 
death  absolutely  entitled  for  an  estate  of  inheritance 
to  the  Zcmindarjj  of  Pcrgimnah,  Ilavila  Poorneah^  and 
was  also  possessed  of  personal  property  consisting  of 
jewels  and  other  effects  of  great  value ;  he  died  in 
the  year  1784,  without  issue,  leaving  his  Widow,' 
Ranee  Indrawuttee,  him  surviving. 

Upon  his  death,  ih.Q  Ranee  (who  was  herself  pos- 
sessed of  real  and  personal  estate,  which  she  had 
enjoyed  separately  during  the  RajaWs  life)  took  pos- 
session, according  to  the  Hindoo  law,  of  the  semin- 
darij  and  other  property  belonging  to  the  late  Rajah, 
both  real  and  personal,  and  continued  in  possession 
dming  her  life. 

On  the  15th  of  November,  1803,  the  Ranee  died, 
lla^dng,  as  it  was  alleged,  about  six  houi's  previous  to 
her  death,  adopted  Bh^a  Jha,  the  Son  of  her  Uncle, 
Roodsohui  Jha,  and  the  Father  of  the  Kespondent, 
Bijai  Govind  Sing,  as  her  Khurta  Pootra,  or  adopted 
Son,  and  appointed  him  sole  heii-  to  her  real  and  per- 
sonal estate. 

*  See  Rutchmepultij  Butt  Jha  v.  JRnJiinder  Narahi  Rae.  Ante  p.  1 33. 

India,  and  tliat  the  Agent  appointed  by  the  Court  to  act  as  their 
guard'ian  ad  liUm,  in  the  matter  of  the  appeal,  had  absconded,_  and 
abandoned  the  cause,  their  Lordships  rescinded  the  Order  of  dismissal, 
and  restored  the  appeal  on  the  terms  of  the  Appellants  paying  the  costs 
and  givin"  access  to  the  transcript  of  the  proceedings  in  the  Court  bolow, 
in  their  hanils,  and  iindcrtitkiug  to  Iw^go  cases  wthin  liyc  months, 
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By  virtue  of  such  adoption  or  appointment,  and 
pursuant  to  the  established  law  and  custom  of  the 
Coimtiy,  Bhjja  J/ia  performed  the  Shradh  or  funeral 
rites  over  her  coi-pse,  and  the  other  ceremonies  re-  ^'"^jxaJ'*"* 
quired  from  her  constituted  legal  heir  ;  but  the  Nazir 
of  the  Zillah  Court  of  Poorncah^  not  being  aware  of 
the  fact  of  the  adoption,  or  not  crediting  it,  on  the 
day  of  her  death  reported  to  the  Zillah  Court  that  the 
Ranee  had  died  intestate,  that  there  were  none  but  her 
servants  to  take  charge  of  her  projierty  and  estate,  and 
that  it  was- unknown  who  was  her  heir  or  successor; 
and  expressed  his  fears  that  unless  measures  were 
taken  to  protect  the  moveable  property,  it  would  be 
embezzled  and  made  away  with. 

In  consequence  of  this  report,  the  Judge  of  that 
Court,  on  the  same  day,  ordered  possession  of  the 
Ranee's  dwelling-places  to  be  taken  by  the  Darogah  of 
Police,  for  the  pitq^ose  of  protecting  her  property. 

On  the  16th  of  J^ovcmhcr^  1S03,  proclamation  was 
made  by  the  Zillah  Judge  announcing  the  attachment 
of  the  property  belonging  to  the  Ranee,  and  requuing 
those  who  claimed  to  be  entitled  to  inhent  the  pro- 
perty of  Avhich  the  Ranee  was  in  possession  at  her 
death,  to  appear  and  state  their  claims. 

In  |)ursuance  of  this  proclamation,  petitions  were 
presented  by  Sree  Narain  Rae,  (the  Father  of  the  pre- 
sent Appellants),  Lullit  Karain  Rae,  his  Brother,  and 
Earn  Narain  Rae,  a  Xephew,  stating  their  descent 
with  the  Rajah  hrom  a  common  ancestor,  and  claiming 
the  property  of  the  deceased  Ranee,  of  which  they 
prayed  to  be  put  in  possession. 

Bhf/a  Jim  also  filed  his  claim  as  the  Khurta  Pootra, 
or  adopted  Son  of  the  Ranee. 
Pending  these  petitions,  and  before  any  Orders  were 
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1S.39.       made  tliercon  by  the  Coiu-t,  Srce  Narain  Rae,  Lullit 

Eajukder    Nai'ain  Rae,  Ram  Naram  Rae,  and  Dhya  Jha  agreed 

,,^         to  compromise  their  claims,  aud  for  that  pm-pose  exe- 

^"  SiKG^  ''^°  ciited  a  Solii/ummah,   or  deed  of  compromise,  bearing 

date  the  11th  of  December,   1803,  which  was  in  the 

terms  following : — 

"We,  Sree  Narain  Rae,  aud  Lullit  Narain  Rae, 
"  Sons,  aud  Ram  Narain  Rae,  Grandson  of  the  late 
"  Rajah  Chundcr  Narain  Rae,  Zemindars  of  the  Pergun- 
"  nalis  Kiulooah  ;  Whereas  Ranee  Indrawuttc,  Zemindar 
"  of  Pergunnah,  Iluvila  Poorneah,  haA'ing  after  a  short 
"  illness  died  on  the  1st  of  Aughun  1211,  Moolhie, 
"  being  Tuesdag,  and  m  consequence  of  her  having  no 
"  Son,  ha^dng  on  that  same  day,  being  of  a  sound  mind, 
"  and  being  in  full  possession  of  her  faculties,  cousti- 
*'  tuted  Bhga  Jha,  her  maternal  first  cousin  (Mother's 
"  Brother's  Son),  her  Khurta  Pootra  and  proprietor 
"  (Malik)  of  her  zemindarg,  &c.,  and  the  said  Bhga 
"  Jha,  after  performing  the  Shradh  of  the  said  Ranee, 
"  having  presented  petitions  to  the  Judge  and  Col- 
"  lector,  prajnug  to  be  permitted  to  assume  the 
"  "management  of  the  said  zemindarg,  and  to  possess 
"  himself  of  the  whole  zemindarg  and  j)ropci-ty,  move- 
"  able  and  immoveable,  to  the  exclusion  of  all  other 
"  persons,  in  like  mauner  as  they  were  possessed  by 
"  tlie  said  Ranee,  but  whereas  we  are  descended  fi-om 
"  the  same  common  stock  with  the  late  Rajah  Inder 
"  Narain,  the  Ilusband  of  the  late  Ranee,  by  seven  and 
"  eight  removes,  and  are  thus  entitled,  and  Bhga  Jha 
"  is  also  entitled  in  virtue  of  the  Khurta  Pootra,  as 
"  well  as  from  liis  near  relationship ;  and  whereas  the 
"  contest  for  so  great  a  zemindarg  fi-om  the  Zillah 
"  to  the  Presidency,  nay  even  to  England,  woidd  re- 
"  quire  the  age  of  Noali  to  be  passed  iu  seeking  jus- 
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"  tico,  and  in  anxiety  and  care,  and  make  us  waste        ^^^^• 

"  onr  existence,  and  after  all  be  like  the  dispute  of    Eaj  under 

"  Ummur  and  Zaid ;  considering  these  things,    and  ^, 

"  considering,  moreover,  that  life  is  unstable  and  pre-   ^"^sinq^""' 

"  carious,  and  that  nothing  that  this  world  can  give 

"  is  worth  kindling  discord  among  us  and  deceiving 

"  ourselves  for  the  encouragement  of  incendiaries,  and 

"  to  gratify  the  malice  of  the  envious,  and  that  from 

"  such  contest  nothing  could  result  but  reproach  and 

"  dishonour  to  our  illustrious  family,  which  oui-  predc- 

*'  cessors  in  this  great  Raj  having  deemed  unworthy, 

"  and   from   the   beginning    of   the  Raj   to  the  time 

"  present,  such  domestic  disputes  have  never  happened, 

"  and  life  is  but  a  few  days,  and  cumity  between  rela- 

"  tious  is  esteemed  by  men  of  elevated  rank  the  worst 

"  of  all  things,  therefore,   we  and  Bhja  Jha,  the  said 

'■'■  Khurta  Pootra,  who  is  a  person  having  right,  and 

"  not  a  stranger  calling  to  mind  the  name  of  Bhugwan, 

"  than  which  there  is  nothing  more  precarious  cither  in 

"  this  world  or  in  eternity,  have  mutually  pledged  our 

"  faith  and  truth,  and  by  firm  agreement  and  fearful 

"  oaths  entering  into  peace  and  concord,  declaring  and 

"  meaning  both  of  us,  the  same  have  agreed  to  become 

"  satisfied  with  equal  shares  of  the  whole  of  the  pro- 

"  perty,    moveable   and   immoveable,    composing   the 

"  estate  left  by  the  late  Ranee,  and  consisting  of  cash, 

"  goods,  Pergunnahs,  both  of  the    former  zemindar y 

"  and  the  zemindary  recently  acquired  by  private  and 

''  public  sale,  revenue  and  rent  free  debts,  Nankur 

"  credits,  mercantile  concerns,  &c. ;  that  is  to  say,  the 

"  said  Bhya  Jha  shall  hold  the  right  and  property  of 

"  one  half  the  said  zemindary,  &c.,  and  we  thfc  other 

"  half,  whatever  profits  shall  be  forthcoming  fi-om  the 

"  Mulguzary  after  discharging  the  revenue  of  Goveru- 

YOL  II  Y 
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1839.  a  ment  from  the  zemindary  right,  &c.  We  will  at 
Eajunder  "  the  end  of  the  year  account  for  to  each,  that  is  to 
^^  ^_  ^  "  say,  the  profits  of  eight  Anas,  or  one  half  of  the 
'^"'siSr'''"  "  ^^"*^*'''^<"'y)  shall  be  our  right,  and  the  profits  of  the 
"■  other  half  Bkya  Jha^s,  and  we-  shall  have  no  claim 
"  thereunto.  If,  which  God  forbid,  the  public  revenue 
"  should  fail,  both  parties,  to  wit,  Wo,  the  three  per- 
"  sons  aforesaid,  and  Bh>/a  J/ia,  will  personally  make 
"  good  the  loss,  and  after  our  cnoi  names  and  Bhya 
"  Jha^s  shall  be  made  cmTeut  in  the  zemindar y,  and 
"  we  shall  have  obtained  a  Penvannah  and  8unnud 
"from  the  ruler,  for  the  time  being,  and  shall  have 
"  secured  the  revenue  for  1211  Moolki,  if  such  be  the 
"  will  of  both  parties.  We  the  said  three  persons,  and 
"  Bhija,  Jim,  making  a  partition  between  us,  will  take 
"  eight  Anas  of  the  whole  property,  moveable  and 
"immoveable,  &c.,  being  his  share.  Designing,  thore- 
"  fore,  to  enter  into  given  engagements,  we  have  of 
"  our  own  free  will  and  consent,  and  on  our  own  faith 
"  and  truth,  gi-anted  this  wiitiug  as  an  agreement  and 
"  declaration,  the  intent  of  Avhich  is  to  establish  fiinu 
"records  between  the  parties  to  terminate  our  diffe- 
"  rences,  and  to  perpetuate  the  illustrious  name  of  the 
"  deceased  Ranee,  so  that  it  may  be  a  valid  document 
"for  the  future,  and  prevent  any  fraud  or  deceit  on 
"  either  side  ;  and  that  as  we  have  no  longer  any 
"  claims  against  Bhya  Jha,  should  we  prefer  any  claim 
"  of  right  or  inlieritance  according  to  the  Shiriih,  or 
"  in  the  Adatvlut  of  the  Hakim,  it  may  be  deemed 
"  incapable  of  being  entertained  or  heard  with  a  view 
"  to  proof  ;  and  should  we  violate  this  agreement,  or 
"  in  anj^  other  way,  eitlier  of  oiu-selves,  or  at  the  sug- 
"  gestiou  of  others,  antl  attempt  by  colour  or  pretext 
"to  establish  any  fraudulent   objections  against  it.. 
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•'we  shall  merit  liell  aud  to  be  deemed  bastards  and        '*^39- 
• '  outcasts  of  our  race.     We  have  aceordiugly  granted    R.uuxder 
"this  declaration,  as  a  valid  document  of  partition,  to  ^  ""^^^    ^ 
■"serve  when  needed.     Dated  the  27th  of  Aughun,  ^"gj^g^""^ 
^'Moolki  1211,  or  11th  of  December,  1803." 

A  counterpart  deed  was  executed  b}^  Bhi/a  Jha,  in 
favour  of  Sree  Narain  Rac^  LulJit  Karaiti  Rae,  and 
Itain  Narain  liac,  of  which  the  following  is  a  copy  : — • 

"  I,  B/i>/a  J/ia,  Cousin  of  the  late  Sanec  Indrawuttec, 
■"am  become  Zemindar  of  the  Hai'ila,  Pcrgannahs 
■"  Poorneuh,  &c.  When  the  Ranee  was  in  her  perfect 
"  senses,  and  collected  in  her  mind,  she  appointed  me 
"  her  adopted  Son,  to  succeed  to  the  whole  of  her  pro- 
^'perty  and  estate;  and,  after  a  short  illness,  expired 
"  on  the  1st  Atighun,  1211,  B.  S.  ;  upon  Avhich  I, 
*'  according  to  the  Shasto;  pcrfomied  the  funeral 
"  rites,  informed  the  Judge  and  Collector  of  all  the 
"  cii'cumstances,  and  prayed  to  be  put  in  sole  pos- 
"  session  of  the  3Ialiju^ar_^  lauds. 

"  In  the  meantime,  Sree  Narain  Rae  and  Liillit 
*■'■  Narain  Rae,  Sous  of  Hajah  Chunder  Narain  Rae 
"deceased,  Zemindar  of  Pcrgunnah  Koodooali,  ami 
"  Ram  Narain  Rae,  Son  of  Deo  Narain  Rae  deceased, 
"  M'ho  Avas  the  eldest  Son  of  liajah  Chunder  Narain 
"  Rae  dccea.sed,  are  the  seventh  aud  eighth  lineal 
"descendants  from  Rajah  Inder  Narain  deceased, 
"  Husband  of  the  Ranee,  and  collateral  Grandson  with 
*'  Ram  Chunder  Narain  Rae,  of  one  Grandfather  ;  ami 
"  Ram  Narain  Rae,  set  forth  to  the  Judge  and  Col- 
"  lector  their  claims,  as  heirs-at-law ;  from  wliich  it 
"  appearing  that  there  must  be  many  appeals  to  the 
"several  Courts  for  adjusting  the  claims  on  this 
"  inunense  estate,  that  one  ought  to  be  immortal,  for 
■"  it  can  never  cud  during  our  lifetime ;  and  in  observ- 
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'•  iug  this,  and  that  life  is  precarious  and  imcortain, 
"why  should  we  quarrel?  We  cannot  benefit;  it 
"  must  fall  to  the  lot  of  others  ;  it  will  only  bring  dis- 
"  gi'ace  upon  our  ancient  house,  which  oiir  forefathers 
"  would  disapprove,  and  which  has  never  yet  fallen 
"uponoiu"  illustrious  family:  it  is  also  highly  ira- 
"  proper  for  good  men  to  quaiTel ;  God,  therefore, 
"being  my  witness,  at  the  consent  of  both  parties, 
"  i.e.  Sree  Narain  Bac,  Lullit  Narain  Rae,  and  Ram 
"  JSarain  Rae  and  myself,  an  Ikrarnaynah  hath  been 
"  entered  into,  firm  and  binding  as  being  positively 
"  sworn  to,  advising  that  the  whole  of  the  moveable 
"and  immoveable  property  of  the  late  Ranee,  i.e. 
"  money  and  effects,  lauds  formerly  belonging  to  the 
"estate,  and  lands  lately  purchased,  lands  in  what- 
"  ever  way  pui'chascd  [i.e.  by  public  or  private  sale), 
"  Rarajee  Lakhiraj  lauds,  Nankar  lands,  Luknce  (or 
"  debts  due  to  the  estate),  Tujanet  (or  commercial  pro- 
"  perty),  should  bo  divided  half  and  half ;  and  that 
"  after  paying  the  revenues  to  Government,  and  re- 
"  ceiving  the  rights  of  the  Zemindar//,  and  observing 
"  the  accounts  of  the  house  and  other  expenditure, 
"  whatever  may  remain  should  be  divided  between  the 
"  parties ;  i.e.  the  produce  eight  anas,  or  one  half  of 
"  the  zemindar y,  &c.  &c.  &c.  becomes  my  share,  and 
"  the  other  half  devolves  upon  the  thi-ce  Brothers,  i.e. 
"  Sree  Narain  Rae,  Lullit  Narain  i?ae,and  Ram  Narain 
"  Rae.  That  in  case  losses  should  fall  upon  the  ^al- 
'■'■  f/uzarij  lands,  they  ai-e  to  be  repaid  by  each  paying 
"  according  to  their  shares.  That  after  affixing  each 
"  party  theii-  siguatiu-es,  and  receiving  a  Pcrwannah 
"  and  Sunnud  from  the  Judge,  and  the  revenues  paid 
"  to  Government  for  the  year  1211,  B.  S.,  that,  if  I 
"  should  then  Avish  the  distribution  to  take  place,  I 
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"  should  be  enabled   to   receive    my  sliare  as  above 
"  stated,  and  the  Brothers  theirs  in  the  like  manner. 

"  Having  written  this  in  the  form  of  an  Ukudnamah, 
"  in  perfect  peace,  from  promise  and  upon  oath  that  ^"'gi^g^^'"' 
"  if  I  or  they  act  contrary  to  what  has  been  Avritten, 
"  or  deny  the  above,  or  are  in  any  Avay  deceitful,  we 
"  will  certainly  depart  to  the  infernal  regions, — I, 
"  therefore,  have  WTitten  the  above  in  the  form  of  a 
"  Bond  of  Hissanamah,  which,  when  required,  may 
"  appear  against  me." 

Petitions  were  presented  by  all  the  parties  for  the 
confirmation  of  these  deeds  of  compromise,  the  validity 
of  which,  as  well  as  the  claims  stated  therein,  were 
mutually  admitted  in  open  Coiu't  by  Sree  Narain  Kae, 
Lullit  Narain  Itae,  and  Bhya  Jha  ;  but  some  dispute 
having  arisen  between  them  and  Ram  Narain  liae,  who 
complained  that  though  made  a  party  to  the  deed  of 
compromise,  he  was  excluded  in  the  proceedings  be- 
fore the  Court,  the  Court  entered  upon  an  examination 
of  the  A'alidity  of  the  claims  made  by  the  several  Peti- 
tioners, and  on  the  30th  of  December,  1803,  declared, 
that  the  Soluhnamahs  were  collusively  executed,  and 
could  not  be  admitted  as  valid,  having  been  entered 
into  three  days  after  the  Ranee's  decease,  while  the 
property,  which  was  of  considerable  amount,  was  under 
attachment,  and  before  the  rightful  heirs  were  ascer- 
tained, the  parties  being  in  ignorance  of  theii-  own 
rights,  and  seeking  only  to  divide  the  property, 
without  any  proof  of  title,  when  there  were  other 
parti<3s  claiming  to  be  relatives  of  the  late  Ranee; 
and  that  Srce  Narain  Rae  and  Lullit  Narain  Rue, 
having  proved  themselves  the  heirs-at-law  of  the 
late  Rajah,  should,  on  giving  securitv,  be   put  in  pos- 
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^!^     session  of  tlie  zemiiidarjj,  and  that  i?/i?/f(  J7w  should 
T^AjuNDKn    bo  loft  to  prosecute  his  claim  in  a  regular  suit. 

^,  The  heirs-at-law  being  thus  put  in  possession  of  the 

^"  Srao!"'''  Rt'jah's  estates,  Blqia  Jim  still  perferred  his  claim  to 
the  estate  of  the  Ranee.  The  Judge  of  Zlllali  Pooriieali, 
therefore,  on  the  10th  of  Jamuinj,  1804,  stated  the 
following  case  for  the  opinion  of  tlie  Pundit  of  the 
Court : — "  It  having  appeared  that  the  Ranee,  after  the 
*'  death  of  her  Husband,  the  Rajah,  succeeded  to  his 
"  entire  property,  inoveable  and  immoveable,  and  that 
*'  dm-ing  the  time  they  were  in  her  possession  she  pur- 
"  chased  other  zemindurics  with  the  profits  arising 
"  from  the  lauded  property,  aud  that  considerable 
"  sums  in  cash  had  been  accumulated  from  the  profits 
"  of  the  Malilcana,  in  a;dditiou  to  what  was  left  by  the 
*'  Rajah,  all  of  which  she  left  behind  at  her  death  ; 
"  and  a  Bcwusta  given  by  the  Pundit  having  declared 
"  Srce  Narain  Rae  and  Lullit  Naruin  Rac  entitled  to 
"  the  whole  as  kinsmen  in  the  seventh  degree  of  affi- 
"  nity  to  the  Rajah, — therefore  they  have  both  of 
"  them  been  noAV  put  in  possession  of  the  immoveable 
''  property,  and  the  moveable  effects  are  still  imder 
"  the  seal  of  the  Court.  Bhjja  Jha  preferred  claims 
"  as  Khurta  Pootra  to  the  Rxnce,  and  alleged  himself 
"  to  stand  in  the  relationship  of  maternal  cousin  to  her, 
"  but  his  statement  respecting  his  being  the  Khurta 
*'  Pootra,  being  liable  to  suspicion,  an  Order  has  been 
"  already  passed  for  Bhya  Jha  to  establish  his  claims 
"  by  a  regular  suit ;  but  before  putting  iirce  Narain  Rac 
■"  and  Lullit  Narain  Rae  in  possession  of  the  moveable 
"  property  loft  by  the  Rancc,  the  following  question 
"  was  put  to  the  Pundit,  for  the  information  of  the 
''  Coiu't.     '  In  case  it  shoidd be  proAcd  that  Dhija  Jha 
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"  '  LS  a  niatonial  cousin  of  the  Ranee,  is  ho,  according       ^^'^^^ 
"' to  the /S7ia5;'<?/-5,  entitled  to  the  moveahle  property    Eajuxdf.k 
' '  '  vacated  by  her  death  ?'  "  ^ ''"^'i'  ^^^ 

The  answer  of  the  Pnndlt  was,  that  '' Bhija  Jha  ^''%[^Z''^ 
"  being  related  in  the  female  line  to  the  Eanee,  who 
"  succeeded  to  the  whole  of  her  Ilusband's  property 
"  after  his  death,  he  cannot  succeed  to  the  aforemen- 
"  tioned  property,  for  there  is  no  authority  given  by 
"  3Ienu,  for  any  descendant  in  the  female  line  to  suc- 
"  ceed  to  property-,  but  Sree  Narain  and  LiilUt  Narahij 
"  who  arc  related  in  tlie  seventh  degree,  can  succeed 
"  to  it." 

Although  it  appeared  aftei-a  perusal  of  this  Bewusfa 
that  Sree  Neman  Rae  and  Lullit  Narain  Rae  were  the 
legal  heirs  to  the  moveable  property  of  the  Ranee,  yet 
before  giving  them  possession,  it  appeared  advisable 
for  the  Court,  according  to  Section  2,  Kegnlation  Y, 
of  1799,  to  send  a  copy  of  the  proceedings  held  on 
the  10th  of  January,  1804,  with  a  copy  of  the  Bewnsta 
of  the  Pundit,  to  the  Suclder  Dewamvj  Court,  that  the 
proceedings  and  Beicusta  might  be  laid  before  the 
Pundits  of  that  Court. 

On  the  4th  of  February/,  1804,  the  Bewusfa  of  the 
Sudder  Pundits  was  forwarded  to  the  Zillah  Court.  The 
question  proposed  to  them,  on  the  same  statement  as 
that  laid  before  the  Zillah  Pundit,  was  as  follows  : — ■ 

"  In  case  it  should  be  proved  that  Bhya  Jha  is  a 
"  maternal  cousin  of  the  Ranee,  is  he  according  to  the 
*'  Shasters  entitled  to  the  moveable  propciiy  vacated 
"  by  her  death  ?" 

The  opinion  of  the  Pundits  was  in  these  terms : — 

"  Having  considered  what  is  above  WTitten,  and 
"reflected  on  the  question  proposed,  we  give  our 
"  upiuious.  The  Ranee  Lulrawuttee,  after  her  Ilusbaud's 
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*  death,  was  heir  to  his  property  moveable  and  im- 
'  moveable,  and  from  the  profits  of  the  landed  estate, 
'  she  purchased  other  zemindaries.  After  her  death 
'  Bhya  Jha,  in  consequence  of  the  relationship  as 
'  maternal  cousin,  cannot  succeed  to  any  of  the  pro- 
'  perty,  moveable  or  immoveable,  vacated  by  the  Hus- 
'  band,  which  devolved  to  his  "Widow,  neither  do  any 
'  of  the  profits  which  might  have  accrued  from  it 
'  become  the  property  of  the  cousin,  according  to  any 
'  Shaster,  but  Sree  Narain  Rae  and  Lullit  Naraln  Rae, 
'  who  are  related  in  the  seventh  degree  to  Rajah  Inder 
'  Xarain  Eae,  Husband  of  the  Bailee,  are  the  heii's. 
'  In  support  of  this  Bcwusta,  it  is  written  in  the 
'  Duf/a  Bhaffa,  and  Dae  Tannoo,  and  in  the  Bihad  i 
'  Bhukai'un,  and  Buchun  i  Kantain  3Ioon,  '  let  the 
'  '  woman  who  is  without  children,  for  the  sake  of 
'  '  her  vii'tue,  remain  with  her  Father-in-law,  and  as 
'  '  long  as  she  lives,  apply  her  Husbaud's  fortune  to 
'  '  charitable  acts,  and  after  death  it  devolves  to  her 
'  '  Husband's  heirs.'  " 

Upon  recei\'ing  this  answer,  the  Zillah  Court  was  of 
opinion  that  BJiya  Jha,  as  maternal  cousin,  i.e.,  the  Son 
of  the  Ranee's  Mother's  Brother,  had  no  claim  what- 
ever, according  to  the  Shaster,  to  the  property 
vacated  by  her,  but  Sree  Narain  Rae  and  Lullit  Narain 
Rae,  who  were  related  within  seven  degrees  to  the 
Rajah  Inder  Narain  Rae,  Husband  of  the  late  Ranee, 
were  according  to  the  Shaster  entitled  to  the  property 
moveable  and  immoveable  left  by  her.  The  Beivusta 
given  by  the  Pundits  of  the  Zillah  Court,  and  by  those 
of  the  Sadder  Dewanny  Coiut  appearing,  on  compari- 
son, to  agree,  an  Order  was  pronounced  by  the  Zillah 
Court  on  the  11th  of  Fehruarj,  1804,  as  follows: — 
"  That  Rajah  Sree  Narain  Rae,  and  Ltdlit  Narain 
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"  Rae  do  take  jjossessioii  of  such  moveable  property 

"  left  by  the  Ranee  as  may  be  under  the   seal   of   the 

''•  Court,  and  that  a  Penvannah  giving  them  possession 

'•  be  issued."  i^'"'  goywd 

Sma. 
On  the  13th  of  February^  1804,   Perioannahs  were 

addi'essed,  giving  possession  of  the  moveable  property 

at  Mohunnee  and  at  Pusserah^  to  Si'ee  Narain  Rae  and 

Lullit  Narain  Rae.' 

After  various  petitions  and  proceedings,  both  on 

the  part  of  Bhya  Jka,Sree  Narain  i?«e,and  Lullit  Narain 

Rae,  a  final  Order  was  passed  by  the  Sudder  Court, 

whereby  it  was  ordered  that  Bhya  Jha,  "  whether  he 

*  claimed  the  whole  property  of  the  Ranee,  in  conse- 

*  quence    of   his   having   been   adopted   by   her,    or 

*  whether  he  laid  claim  to  the  half  of  it  only  accord- 

*  ing  to  the  agreement  contained  in  the  Soluhnamah, 
'■  with  Si'ee  Narain-  Rae  and  others,  should  institute 

*  a  suit  for  that  purpose  in  the  Dewanny  Court 
'  of  Zillah  Poorncah,  in  conformity  to  the  Regula- 
'tions." 

In  pursuance  of  this  Order  Bhja  JJia,  on  the  17th  of 
June,  1805,  filed  SL'^Xwxiinfonnapaiiperis'va.thQ  Zillah 
Court,  against  Sree  Narain  Rae  and  Lullit  Narain  Rae, 
alleging  and  insisting  on  his  adoption  by  the  Ranee, 
and  setting  forth  the  ch-cumstances  attending  the  exe- 
cution of  the  Soluhnamah,  and  after  stating  that  though 
he  was  ready  and  desii'ous  of  carrying  the  conditions 
of  that  deed  into  effect,  the  Defendants  refused  to 
concur  with  him';  he  claimed  the  entire  estate  as 
Khurta  Pootra,  by  virtue  of  his  adoption. 

To  this  petiticji  of  complaint,  Sree  Narain  Rae  and 
Ltdlit  Narain  Rae  put  in  their  answer,  denying  that 
Bhya  Jha  had  been  constituted  Khurta  Pootra,  by  the 
deceased  Ranee,  and  contending  that  even  if  he  had, 

VOL  II  z 
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1839.        flie    Ranee   was   not   authorized  by   the    Shasters   to 
Eajunder    dispose  of  the  property  in  question. 
Naeai>-  Eae      q^  ^i^g  20th  of  JIa>/,  1806,  Bh^a  JJia  filed  Ms  re- 
^"^<^°'i^'o  plication,  in  which,  after  putting  at  issue  the  Defen- 
dant's statement,  he  submitted  that  proof  of  his  adop- 
tion as  Khurta  Pootra  was  unnecessaiy,  inasmuch  as 
the  Defendants  had  admitted  his  title  as  such,  upon 
the  occasion  of  their  acknowledgment  of  the  Soliih- 
namah  in  open  Court. 

The  Plaintiff  filed  no  rejoinder,  but,  on  the  26th  of 
June,  1809,  Bhya  Jhu  piit  in  a  supplemental  petition, 
setting  forth  his  claims  to  the  moveable  and  immove- 
able property,  left  by  the  Ranee,  fii-st  as  Khurta  Pootra 
for  the  whole  estate  real  and  personal,  amounting  to 
S.  E.  1,135,693  ;  secondly,  on  the  deed  of  compromise 
for  a  moiety  of  that  sum,  and  that  when  the  cause 
should  come  on  for  trial,  he,  Bhija  Jim,  would  bring 
forwai'd  or  rely  on  either  of  these  counts  as  he  might 
think  proper. 
•  The  Provincial  Court  of  Moorshedabad  pronounced, 

on  the  28th  of  Juhj,  1809,  theii*  decision  in  the  cause, 
and  after  going  over  and  examining  the  various  circum- 
stances and  proceedings  already  detailed,  and  the 
Solufmamah,  stated  that  it  appeared  unnecessary  to  the 
Coui't  to  enter  into  any  fui-ther  consideration  of  the 
claims  of  either  party,  whether  Sree  Narian  Rae  and 
LulUt  Narain  Rue,  were  or  were  not  the  rightful  heirs  of 
the  Ranee,  and  Bhua  JJia,  whether  he  was  or  was  not 
Khurta  Pootra,  they  were  equally  bound  by  the  stipu- 
lations of  the  engagement  mutually  interchanged,  and 
the  Solulmamah  executed  before  the  acting  Judge, 
defined  the  rights  of  either  party.  It  was,  therefore, 
but  just  that  the  Defendants,  who  were  in  possession 
of  the  whole  zemindar n  of  the  late  Ranee,  should  make 
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over    half   of  it  to   the    Plaintiff,   Bhija   Jim;  and       i'^'^^- 
Bhja  Jha^  under    the  present    terms  of    the  agree-    Eajdndeb 
ment,  was  entitled  to  one  half  of  the  estate,  property,     ^^^_ 
and  effects  of  the  Ranee,  and  also  to  a  moiety  of  the  ^"■*oj^°^''"* 
profits    of    the    zemindartj  since   the  time  that   Sree 
Narain  Rae,  and  Lullit  Narain  Rae  had  possession. 

From  this  decision,  Sree  Narain  Rae  and  Lullit 
Narain  Rae  appealed  to  the  Suddcr  Deicanny  Adawlut, 
stating  and  insisting  that  the  decree  of  the  Provincial 
C'om-t  was  contrary  to  justice  and  law,  and  that  fi'om 
the  contradictory  manner  in  which  Bhya  Jim  had  at 
different  times  stated  his  appointment,  or  adoption,  to 
be  the  KJmrta  Pootra  of  the  Ranee,  he  was  not  entitled 
to  sue  as  such,  and  ought  not  to  have  been  so  consi- 
dered ; — that  the  Ranee  had  no  aiithority  to  give  away 
the  property  of  her  Husband ; — that  the  claim  made 
by  Bhya  Jha  was  inconsistent,  since  in  the  Zillah 
Coui't  at  one  time  he  alleged,  that  he  was  entitled  to 
the  whole  of  the  property  left  by  the  Ranee,  by  virtue 
of  his  appointment  as  Khurta  Pootra,  according  to  the 
law  and  usages  of  Tirhnot,  without  any  donation  or 
declaration  of  the  Rancc,  while  at  another  time  he 
pretended  that  the  Ranee  had  declared  him  to  be  the 
proprietor  of  all  her  property,  moveable  and  immove- 
able ;  that  if  he  had  been  in  fact  appointed  Khurta 
Pootra,  he  would  have  communicated  that  fact  to  the 
Zillah  Judge,  when  he  proceeded  to  attach  the  pro- 
perty of  the  Ranee ; — that  by  an  Order  of  the  Sadder 
Court  on  the  2Gth  of  Scjitember,  180-1,  it  had  been 
recorded  that  the  Appellants  had  denied  the  adoption 
of  the  Respondent,  and  had  urged  many  objections 
against  the  Soluhnamah,  which  objections  had  not 
been  controverted,  or  judicially  examined.  The  peti- 
tioners also  alleged,  that  doubts  had  been  entertained 
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1839.  by  tiip  Siuldcr  Coiirt,  respecting  the  validity  of  the 
Eespondent's  claim,  and  that  the  Court  had  declared, 
that  it  was  induced  to  believe  that  the  Soluhnamah  had 
"^^'^ma^^  been  improperly  obtained  for  the  purpose  of  preventing 
a  due  investigation  of  the  claim  which  had  been  pre- 
ferred by  Bhija  Jim.  They  stated  also,  that  they  had 
insisted  that  Bhja  Jha's  claims  to  the  property  in 
question  should  be  judicially  investigated,  but  that  no 
such  investigation  had  taken  place ;  and  that  the 
Sadder  Coiu't,  when  it  directed  BJuja  Jha  to  institute  a 
regular  suit  in  support  of  his  claim,  meant  thereby  to 
put  him  to  elect  to  sue  either  for  the  entirety  of  the 
property  as  Khurta  Pootra,  or  for  the  moiety  thereof, 
imder  the  agreement  contained  in  the  Soluhnamah  ; 
that  the  Respondent  accordingly  made  his  election 
and  disclaimed  that  to  which  he  might  have  been 
otherwise  entitled,  under  the  Soluhnamah,  and  pre- 
ferred his  claim  as  Khurta  Pootra.  That  although  it 
had  been  declared  by  the  Sudder  Court,  that  it  was 
necessary  for  the  ends  of  justice,  that  the  claims  of 
Bhf/a  Jha  as  Khurta  Pootra  should  be  judicially  in- 
vestigated, yet  the  Provincial  Com-t  had  refused  to 
require,  or  receive  proofs  of  the  fact  of  the  Eespon- 
dent's adoption,  and  had  made  their  decree  on  the 
same  facts  Avhich  had  been  before  the  Sudder  Dauanny 
Adaioluf,  when  it  had  declai-ed,  that  further  investiga- 
tion was  necessary  for  the  ends  of  justice.  That  the 
Eespondent  in  the  Court  below,  having  claimed  the 
whole  of  the  property  in  dispute,  in  vii'tuc  of  his 
adoption,  as  Khurta  Pootra,  it  was  not  competent  for 
him,  luider  the  Eegulations,  b)^  a  supplemeutarj'  peti- 
tion to  proceed  on  the  Soluhnamah.  The  decree,  there- 
fore, of  the  Provincial  Court  was  contrary  to  the  Order 
of  the  Superior  Coiu't,  aud  in  opposition  to  the  claim 
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asseiied  iu  the  petition  of  plaiut,  aud  tlie  rroviucial 
Court  decided  on  a  claim  irregulai'ly  preferred,  Avhich 
had  been  pre\dously  abandoned,  and  which  had  not 
undergone  any  judicial  investigation.  The  Appel-  ^"'gj^'g''^" 
lants  also  urged,  that  according  to  the  practice  of  the 
Provincial  Com-ts,  established  by  the  Regulations, 
the  claims  and  merits  of  all  cases  were  required  to  be 
maintained  in  the  plaint,  answer,  replication,  and  re- 
joinder, and  that  according  to  such  Ecgulations,  and 
the  practice  of  the  Courts,  the  opposite  aud  inconsis- 
tent claims  which  had  been  brought  before  the  Court 
of  Moorshedabad  ought  not  to  have  been  admitted. 
That  Bhya  Jha,  in  his  petition  of  plaint,  expressly 
declared,  that  in  consequence  of  the  renunciation  of 
the  Sohihnamah,  or  deed  of  compromise,  by  Sree 
Narain  liac  and  Ltillit  Naraiii  Rac^  he  preferred  his 
claim  to  tlic  whole  of  the  property  left  by  the  Ranee  ; 
that  he  had,  therefore,  positively  and  expressly  waived 
his  claim  to  tlie  moiety  of  the  estate,  in  vii'tue  of  the 
SoluhnanKUi,  and  had  asserted  and  extended  his  right 
to  the  whole  as  Khurta  Pootra  and  donee  of  the 
Ranee  ;  and  the  Petitioner  further  alleged  that,  Bhija 
Ram  3Iissc);  who  prepared  the  Solu/uucmah,  had  em- 
ployed stratagems  and  artifices  to  defraud  aud 
intimidate  the  Appellants ;  that  the  Collector  had 
told  them  that  the  contest  never  would  be  ter- 
minated, and  that  they  would  be  reduced  to  poverty 
aud  distress  if  they  persisted  in  litigation  ;  that  the 
zemindarij  had  been  placed  under  the  superintendence  of 
a  Public  Officer  of  Governmeut  ;  that  the  Appellants 
were  persons  who  had  chiefly  resided  in  the  Country, 
and  had  but  little  intercourse  with  the  City,  or  Capital, 
and  were  alike  unacqiiaintcd  with  the  provisions  of 
the  Kegulations  and   the   usages  of  the  Court ;  that 
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iH.if).  tlioy  were  utterly  unsuspicious  of  tlic  artifice  or  fraud 
Rajunder  practised  on  them  by  tlio  Eespondcnt  and  his  Agents, 
*^"'^',^  AE  ^^^^1  ^Yi<xt  the  Soluhnamuh  was  prepared  and  drawn 
EijAi  GovisD  xmdcr  the  direction  of  Bhya  Ram  Jlissei-^  and  that 
the  hmguage  and  composition  of  it  clearly  demon- 
strated that  it  had  not  been  prcpai'ed  or  written  at 
the  instance  of  the  Apjiellants,  and  that,  therefore, 
the  Provincial  Court  ought  not  to  have  pronounced 
for  the  validity  of  that  instrument.  The  Appellants 
also  submitted,  that  if  the  Eespondent  had  been  en- 
titled to  a  moiety  of  the  Ranee's  property,  in  virtue 
of  the  Soluhnamah,  and  without  further  investigation, 
the  same  would  have  been  decreed  by  the  Sudder 
Court,  when  that  instrument  was  regularly  brought 
before  it ;  but  they  insisted  that  the  Respondent  had 
taken  imduc  advantage  of  theii'  ignorance  of  their 
lawful  rights,  and  had  thus  obtained  the  instrument 
in  question,  which  ought,  on  that  account,  to  have 
been  declared  null  and  void,  and  that  moreover  the 
parties,  at  the  time  of  the  execution  of  the  Soluhnamah, 
Avere  not  in  possession  of,  and  exercised  no  authority 
over,  the  property  which  constituted  the  subject  of 
the  Soluhnamah,  which  was,  therefore,  prematiu-ely 
executed,  contrary  to  Hindoo  law.  That  the  validity 
of  the  Soluhnamah  could  not  have  been  maintained, 
imless  the  adoption  and  appointment  of  the  Ee- 
spondent to  be  Khurta  Pootra,  and  to  be  blaster  of 
the  property  in  dispute,  had  been  clearly  and  satis- 
factorily established,  and  the  admission  of  that  fact 
contained  in  the  Soluhnamah  ought  not  to  have  been 
received  as  conclusive  evidence  of  such  fact,  when  it 
was  specifically  alleged,  that  such  fact  had  never 
existed,  and  the  instrument  and  its  admissions  had 
been  obtained  bv  fraud. 
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Bhija  Jha,  by  his  answer  to  the  Apellaut's  reasons  1S39.  ^ 
of  appeal,  asserted  the  A-alidity  of  the  deed  of  com-  Rajl-xder 
promise,  and  that  the  Judges  of  the  Provincial  Com-t  ^'■^^^,^'  ^*^ 
had  decided  justly.  That  although  he  had,  by  his  ^"'gj^!"''""' 
petition  of  plaint,  claimed  the  whole  of  the  Ranee's 
property  as  Khurta  Pootra^  yet  he  had  also  in  the 
same  petition  stated  the  particulars  of  the  Solulmamah 
under  which  he  was  entitled  to  a  moiety  of  the  pro- 
perty :  that  his  witnesses  had  attended  the  Provincial 
Court  to  prove  his  ease  and  his  adoption :  that  one 
witness  had  actually  been  examined,  and  that  he  had 
frequently  petitioned  the  Provincial  Court  to  examine 
his  other  "witnesses,  but  that  his  application  was  not 
complied  with :  that  the  Provincial  Com-t  had  consi- 
dered the  admissions  contained  in  the  Soluhnamah 
as  affording  sufficient  evidence  to  establish  the  validity 
of  that  instrument,  and  that  thereupon  they  had  pro- 
nounced him  entitled  to  a  moiety  of  the  property  in 
dispute ;  that  when  he  should  obtain  possession  of  a 
moiety  of  the  property  thus  decreed  to  him,  ho  should 
consider  whether  he  was  not  entitled  to  appeal  to  the 
Sudcler  Dewanny  Adaichit  against  the  decree  of  the 
Provincial  Court,  inasmuch  as  it  had  not  decreed  to 
the  Eespondent  the  whole  of  the  property  which  he 
had  claimed  as  Khurta  Pootra  ;  that  he  had  not 
renounced  his  claim  founded  on  the  Soluhnamah,  and 
that  such  instrument  had  not  been  obtained  by  mis- 
representation or  intimidation ;  that  he  had  filed  a 
supplementary  petition,  asserting  his  claim  under  the 
Soluhnamah;  and  that  such  petition  was  not  objected 
to  by  the  Appellants,  and  was  admitted  and  received 
by  the  Provincial  Court ;  that  he  was  entitled  to  prefer 
his  plaint  in  any  manner  he  deemed  most  desirable, 
and  that  it  M'as  the  duty  of  the  Judges  to  ascertain, 
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1839.  -^vhctlicr  lie  ^yas  ou titled  to  the  -nliole  or  to  a  part  only 
EAJL-NnF.a  of  what  he  had  ckimed ;  that  even  if  the  Eespondent 
Narain  Eae  Jj^^i  ^^^  expressly  preferred  his  claim  under  the  Soluh- 
^"'jiiNG^'""'"  ^^''"''''^  t^^  Provincial  Com-t,  on  the  perusal  of  that 
instrument,  -which  had  been  regularly  brought  to  its 
notice,  would  have  been  justified  in  pronouncing  the 
decree  which  was  then  impugned  ;  that  it  appeared 
from  the  deposition  of  Mr.  Lainr/,  who  had  been 
Collector  of  the  Zillah  Poorneali^  and  whieli  had  been 
taken  in  tlie  Nizamut  Adawlut  on  the  1st  of  April, 
1809,  that  the  Appellants  had  frequently  applied  to 
him  on  the  subject  of  their  claims,  and  the  claim  of 
the  Respondent,  and  that  Mr.  Laing  had  advised 
them  to  agree  to  a  settlement  between  themselves 
without  a  suit  in  Court ;  that  the  Appellants  had  then 
stated  to  Mr.  Laing,  that  when  they  wished  to  speak 
to  the  Eespondent  on  the  subject  of  entering  into  an 
amicable  agreement,  it  was  difficult  to  see  him,  or  to 
have  any  conversation  with  him,  for  he  was  surroimded 
by  his  advisers ;  that  he  (Mr.  Laing)  thought  the 
Appellants  had  rcsquested  him  to  advise  the  Eespon- 
dent to  make  a  settlement,  to  which  Mr.  Laing 
replied,  "  that  it  was  so  desirable  to  compromise,  that 
there  was  no  necessity  for  advice,"  and  that  in  fact  he 
did  afterwards  advise  him  to  agree  to  a  comjn-omise. 
The  Eespondent,  therefore,  contended,  that  it  appeared 
from  this  deposition  that  the  Appellants  had  fii-st 
mentioned  the  subject  of  the  settlement ;  that  he  had 
no  wish  to  have  any  collusive  or  irregular  settlement 
with  them ;  on  the  contrary,  he  wished  to  have  no 
intercourse  with  them.  lie  fm-ther  contended,  that  the 
petition,  which  was  afterwards  presented  to  the  Col- 
lector by  the  Appellants,  and  the  answers  given  by 
them  to  the  ZiUa/t  Judge  when  interrogated  respect- 
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ing  the  Soluhnamah,  abundantly  contradictecl  the  1839. 
assertions  contained  in  thcnr  petitions  of  appeal. 
That  these  acts,  and  the  admissions  of  the  Appellants 
in  open  Coui't,  eleai'ly  proved  that  they  had  not  been  ^"^i  govind 
imposed  on  by  misrepresentations,  and  that  the 
Ajipellants  had  not  then  conceived  the  intention  of 
imputing  the  execution  of  the  Soluhnamah  to  con- 
spiracy or  fraud.  That  the  SoluJinamah  was  attested 
by  respectable  witnesses,  including  the  Vakeels  of  the 
Appellants.  That  after  these  solemn  admissions  of 
the  adoption  of  the  Eespondeut,  the  Appellants 
ought  not  to  be  allowed  by  a  Court  of  justice  to  deny 
that  fact. 

The  Appellants  replied  to  this  answer,  insisting 
that,  according  to  the  Hindoo  law,  when  one  or  more 
persons,  not  having  property  at  his  or  theii-  disposal, 
cuter  into  an  agreement  between  themselves,  in  expec- 
tation that  the  property  will  thereby  be  obtained,  such 
an  agreement  is  not  valid,  and  cannot  be  sustained, 
and  that  an  agreement  respecting  property  can  only 
lawfully  apply  to  that  which  is  in  the  actual  possession 
of  one  of  the  contracting  parties.  The  Appellants 
also  contended,  that  Ram  Narain  was  a  party  to  the 
Soluhnamah^  and  that  it  had  been  determined  that  ho 
was  not  entitled  to  any  benefit  in  virtue  of  the  Soluh- 
namah. That,  if  it  'was  inoperative  with  respect  to 
Ram  Naraiii's  interests,  inasmuch  as  he  was  not  other- 
Avise  entitled  to  participate  in  the  estate  of  the  Ranee, 
it  ought  to  be  deemed  for  the  same  reason  insufficient 
to  sustain  the  claims  of  the  Respondent.  They  also 
insisted  that  the  rights  of  Bhya  Jha,  under  the  Soluh- 
namah, entirely  depended  on  the  due  proof  of  his 
title  of  Khiirta  Pootra,  and  of  the  donation  of  the 
Ranee  ;  and  that  no  such  proof  had  been  submitted  to 
the  Provincial  Court ;  and  that,  even  if  it  were  satisfac- 
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1839.  ton!}'  proved  that  he  had  been  appointed  Khurta  Poofra 
Eajundek  to  the  Banee,  that  appointment  would  not  entitle  the 
Nar^'  Eae  jiespondent  to  the  property  of  the  Rajah.  To  this 
^"Isixr^""  *^®  Respondent  rejoined. 

The  Widow  of  Deo  Auraiii,  as  the  ilothcr  of  Ram 
Narain,  clahned  to  be  associated  with  the  other 
l^arties'  Appellants,  in  order  to  obtain  a  share  of  the 
property  of  the  Ranee,  but  her  claim  was  not  sus- 
tained by  the  Sudder  Dewanny  Court. 

At  this  pei'iod  of  the  cause,  Liillit  Narain  Rae  died, 
leaving  a  Widow,  but  no  children,  him  surviving. 

The  appeal  being  thus  before  the  Sudder  Deioannij 
Court,  the  Judge  of  that  Court,  Avith  the  view  of 
ascertaining  the  Hindoo  Law  applicable  to  the  case, 
refen-ed  the  proceedings,  with  the  following  questions, 
to  the  Pundits  of  the  Court : — 

"  Supposing  Bhi/a  JJia,  though  constituted  the 
Ranee' s  adopted  Son,  and  3Ialik  of  her  property,  not 
legally  entitled  to  any  part  of  the  property  in  the 
Ranee's  possession  at  the  time  of  her  death,  besides 
the  Stridhun*  wliether  there  be  any  texts  in  the 
Mitheela  law-tracts,  authorizing  the  Appellants  to 
resist  the  enforcement  of  the  deed  of  compromise, 
voluntarily  executed  by  them,  on  the  plea  of  igno- 
rance on  this  point  when  the  deed  was  executed  ? 

'•  Whether  the  Appellants  can  object  against  the 
enforcement  of  the  deed  voluntarily  executed  by  them, 
on  the  plea,  that  since  the  time  of  executing  it  they 
have  ascertained  that  the  Ranee's  Stridhun  amounts 
to  an  inconsiderable  part  of  the  estate  ? 

"  Whether  there  be  any  authority  for  annulling  the 
conditions  of  the  deed  on  the  gi'ounds  stated  by  the 
Appellants  ;  that  at  the  time  of  its  execution  the  pro- 

*  The  sole  property  of  a  woman,  possessed  and  transjuissible 

inilepcudeiitly  of  licv  Husbaijid. 
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pcrty  therein  referred  to  was  not  in  the  possession  of        '^^^^^■ 
either    party,    but   under   attachment   by  the   Zlllah    Rajl-xder 
Court  till  it  could  be  ascertained  who  were  the  legal     '  "'  ^    '^^ 
heii's ;  that  there  were  other  Claimints  to  the  estate,   ^"'yj^g^''^^ 
and  that  owing  to  the  objections  of  the  Appellants, 
the  Eespondeut  had  not  obtained  possession  of  the 
estate  by  virtue  of  the  deed  ?" 

To  which  questions  the  Pundits  answered  : — 
"  If  Sree  Naraiii  Rae  and  Lullit  Naraiii  Rae^  the 
heirs  of  Edjah  Iiuler  Narain  Rac,  without  fraud  on  the 
part  of  Bhi/a  Jha,  with  theii'  own  free  will,  signed  the 
deed  of  compromise,  they  are  not  at  liberty  iinder 
the  3Iitheda  law,  to  avoid  the  conditions  of  the  deed, 
(by  which  half  of  the  property  was  agreed  to  bs  given 
up  to  Bkffa  J/ia,)  on  the  plea  that  they  were  ignorant 
at  the  time  of  executing  the  deed ;  that  besides  the 
Slridhun,  Bhya  Jha  was  not  entitled  to  any  of  the 
property  possessed  by  the  Ranee;  and  that  they 
have,  since  the  execution  of  the  deed  of  compromise, 
ascertained  that  the  Stridhun  property,  left  by  the 
Ranee,  bears  a  very  small  proportion  to  half  of  the 
entire  property  possessed  by  her  at  her  death ;  for 
there  is  no  text  authorising  the  setting  aside  a  deed  of 
this  nature  on  a  plea  of  ignorance,  although  at  the 
time  the  deed  of  compromise  in  question  was 
executed,  the  property  real  and  personal,  which 
devolved  to  the  Ranee  from  Rajah  Indcr  Narain  Rae, 
was  under  attachment  by  the  Court,  on  account  of 
the  rightful  heirs  not  having  been  ascertained  ;  and 
although  in  consequence  of  the  objections  of  the 
Appellants,  Bhya  Jha  had  been  kept  out  of  possession, 
yet  under  the  law  of  Miiheela,  the  aforesaid  deed  will 
not  be  A'oid,  for  there  is  no  text  by  which  possession 
of  the  subject  of  an  agreement  is  declared  necessary 
to  its  validity," 
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1839.  On  the   12tli  of  September,  1810,  tlie  cause   came 

EAjinroER     on  for  consideration  before  Mr.   Harrington  and  ]\Ir. 
arainEae  siiKiyi^   and  it  was  resolved  to  remit  the  cause  for 
BijAi  GoviND  the  purpose  of  taking  evidence  both  as  to  the  fact  of 
adoption  and  the  circumstances  under  which  the  com- 
promise had  taken  place. 

Witnesses  were  examined  by  the  Provincial  and 
Zillah  Courts,  under  the  Orders  of  the  Siidder  Dewanny 
Adawlut,  with  respect  to  the  fact  of  adoption  of 
Bhi/a  Jha,  by  the  Ranee,  and  also  as  to  the  fi-aud 
and  intimidation  stated  to  have  been  used  by  Bhya 
Ram  Misser,  acting,  as  it  was  alleged,  on  behalf  of 
Bhjio,  Jha. 

The  witnesses  for  Bhya  Jha  proved  that  the  Ranee 
had  constituted  Bhya  Jha  her  Khurta  Pootra,  or 
adopted  Son,  and  made  over  to  him  her  property  real 
and  personal. 

Mr.  Harrington  and  JMr.  Stuart,  the  fii'st  and  thii'd 
Judges  of  the  Sudder  Court,  filed  a  long  and  elabo- 
rate opinion  in  favour  of  the  claim  of  Bhya  Jha  under 
the  Soluhnamah.  The  Sudder  Dewanny  Adawlut  on 
the  27th  of  July,  1812,  pronounced  their*  final  decree 
as  follows : — 

"  In  the  opinion  of  both  the  said  Judges,  iti  consi- 
deration of  the  pleadings,  the  depositions  of  the 
witnesses,  the  Beioustas  of  the  Pundits,  and  all  the 
other  papers  in  this  cause,  the  objection  of  the  Appel- 
lants to  the  right  of  Bhya  Jha  to  the  Soluhtumuth, 
executed  on  the  27th  Aughun,  1211,  Moolki,  (11th 
December,  1803,)  are  not  valid  and  sufiicient.  Where- 
fore, the  decree  passed  by  the  Provincial  Court  of 
Moorshedabad,  on  the  2Sth  July,  1800,  which  ordered 
Bhya  Jha  to  be  put  in  possession  of  a  moiety  of  the 
contested  property,  and  also  of  the  produce  arising 
thcrcfi'omj  since  the  time  that  Srcc  Narain  Rw,  and 
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Lullit  Narabi  liac,  have  had  possession,  ought  to  be  ^'"^ 
confirmed.  Moreover,  Bhya  Jha  is  entitled  to  a  Eaj  under 
moiety  of  the  cntii-e  property  h^ft  by  the  Uanee  Indra- 
tvuttee,  specified  in  the  petition  of  plaint  in  this  Court, 
which  the  Provincial  Court  in  their  decree  ordered  to 
be  placed  in  deposit  until  there  was  a  decision  given 
on  the  claims  of  the  other  Claimants  to  the  property 
xmder  trial  in  any  Court,  except  the  present :  there- 
fore an  Oi"der  and  final  decree  was  passed,  confirming 
the  decree  passed  by  the  Provincial  Court,  on  the  2Sth 
of  Jul//,  ISO'J,  that  Bhya  Jha  should  receive  a  moiety 
of  the  landed  estate,  assessed,  and  rent  free,  furniture, 
cash,  and  other  property,  moveable  and  immoveable, 
left  by  the  Eance  Indranmttce,  deceased,  which  were 
given  in  possession  to  Srce  Naraiit  liae  and  Liillit 
Narain  Paic,  deceased,  in  the  summary  inquu-y,  and 
arc  now,  in  addition  to  the  cash.  Company's  paper, 
and  other  property,  which,  by  Order  of  this  Court, 
were  placed  in  deposit  in  the  Zlllah  Court,  in  the 
hands  of  the  Appellant,  Srce  Narain,  with  a  moiety 
of  the  produce  arising  from  the  landed  estate,  and 
expended  by  Sree  Narain  and  Lullit  Narain,  during 
the  time  it  was  in  their  possession,  till  the  year  1215, 
■ndth  the  interest  thereon,  at  the  rate  of  twelve  ^pc/- 
centum  per  annum,  at  the  end  of  each  year,  and  a 
moiety  of  the  Company's  paper  is  placed  as  a  deposit 
in  the  Zillah  (^oxxxt  iov  the  produce  of  121G,  1217,  and 
1218,  from  Sree  Narain  Rue  (who  is  in  possession  of 
his  o'wn  and  the  late  Lullit  Narain  Rue's  share,  with 
his  share  of  tho  interest  thereon) ;  and  it  is  incumbent 
on  the  Zillah  Judge,  to  put  the  llespondent  in  imme- 
diate joint  possession  of  one  half  of  the  landed  estate, 
according  to  the  liegulations ;  afterwards,  if  the  par- 
ties, or  eilhcr  of    them,  shall    pe'dtion  to    have    the 
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1830.  landed  estate  divided,  they  ought,  accordiug  to  Regu- 
liAJuxDER  lation  v.,  1810,  to  file  a  petition  before  the  Collector  ; 
I,'  '  _  "whereas  this  cause  is  decided  according  to  the  Soluh- 
^"'slxg^'^"  ??ff»««/i,  in  which  there  is  a  stipulation  to  take  joint 
possession,  with  the  power  of  afterwards  dividing  the 
property  :  therefore  the  expense  of  division  wiU  fall, 
half  and  half,  on  both  parties ;  and  the  Judge  of  the 
Zillah  Coui't,  in  carrying  into  execution  this  decree, 
having  gi\-cn  to  BJuja  Jha  one  half  of  the  Company's 
cash,  paper,  and  other  property  in  deposit,  will  keep 
the  remainder  in  deposit  until  further  orders :  and 
having  requu'ed  from  Sree  Narain  Rae  an  account  of 
receipts  from  the  disputed  estate,  fi-om  the  time  that 
Sree  Xo.raia  Eae  and  Liillit  Narain  Rae  obtained  pos- 
isession  till  the  issuing  of  this  decree,  and  allowed  for 
the  necessary  disbursements,  the  Government  revenue, 
the  money  in  deposit,  the  profits  of  the  years  1216, 
1217,  and  1218,  which  were  placed  in  the  Court,  with- 
out any  account  of  them  ;  and  having,  in  the  presence 
of  both  parties,  made  an  accurate  account  of  the  eutu'e 
remaining  profits  of  each  year,  he  will  send  the  par- 
ticulars of  it,  with  the  necessary  papers  for  the  in- 
formation and  approval  of  this  Court ;  after  which, 
such  orders  as  may  be  right  will  be  passed  with  respect 
to  Bhya  Jhas  receiving  a  moiety  of  the  profits  coming 
to  him.  "Whereas  the  objection  of  the  Appellants, 
Sree  Narain  Rae  and  LuUii  Narain  Rae,  deceased,  to 
the  Solahnamah,  on  which  the  decree  given '  by  the 
Provincial  Court  was  formed,  were  not  thoroughly  in- 
q^uired  into,  on  which  account  the  appeal  to  this  Coiu't 
was  not  without  foundation ;  therefore,  the  costs  of 
suit  of  both  pai'ties  are  not  to  be  at  the  expense  of  the 
Appellants."  And  it  was  ordered,  that  both  parties 
shall  be  answerable  for  the  costs  of  suit  in  this  Court. 
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At  tlie  period  of  the  prescntatiou  of  tlic  appeal,  the        i**'"9- 
Appellants  were  infants  under  the  protection  of  the    Eajuxbek 
Coiu-t  of  Wards,  and  the  Agent,   Robert   Walter  Poe,  ^^"'^"'^f  ^'^ 
whom  that  Court   hal  nouunatcd   to   prosecute   the  ^"'gj^°^'^'* 
appeal  on  their  behalf,   and  to  take  charge  of  tlieir 
interests,  thou"-h  supplied  with  am])lc  funds  for  that    ^.^I'^o^^"^' 

2!nh>,ovem- 

piu'pose,  misapplied  those  funds,  and  wholly  neglected  ber,  i836.« 
their  interests,  havuig  abandoned  the  Countiy.  In  By^thTcw- 
consequence   of    this    ncc;lect,    the   Appellants   were  mon  la-n- tkis 

,,  1  ,  Court  pos- 

imable  to  prosecute  the  appeal.  scsses  tho 

On  the  29thof  J«/«,  1833,  a  peremptory  Order  was  ;;'"th/cwte 
made  by  the  Privy  Council,  directing  the  Appellants  of  Eecoid  and 
to  deliver  printed  cases  within  a   fortnight,   otherwise  of  rectifj-ing' 
the  Coui't  would  proceed  to  hear  the  case  <?.r  parte.         ^-hfcif  havo 
The  Appellants  having  neglected  to  comply  with  «ept  in  by 
this  Order,  the   case   came   on  ex  prate  on  the  5th  of  othei-^vise,  in 
Ajjrll,    IS 34,    when   no   Counsel    appearing   for   the  "\\t"Sl  "* 
Appellants,  an  Order  Avas  made  affinning  the  decrees      '\\Tiere, 
of  tlie  Court,  and  dismissing  the   appeal  with  costs.       order  hail" 
In  December,    1835,    the    Appellants    presented  a  I'wnmado 

'  '  ...  (x^)ffrto,  upon 

petition  to  have  the  Order  for  dismissing  the  appeal,  tho  appear- 
and affirmance  of  the  judgment  of  the  Court  below  Kespoudents 
recalled,  and  for  leave  also  to  prosecute  their  original  "!"""".'  ^"J"  ^J'® 

an  appeal  and 
«  Present :— Members     of     tlie      Judicial     Com  mi  f  fee, —Lord   affimi'uf  e  of 
T-iiTirT--r>  Ti       tne  iunf!;inent 

Urougham,  Mr.  liaron  1  arke,    Mr.  Justice   Bosanquet,   and  tho   of  the  Court 

Cliicf  Judge  of  the  Court  of  Bankruptcy.  belo-n-,  which 

Pn>T  Councillors  :—.'I«4mo/-«,  Sir  Eiiwai-d  Hyde  East,  Lart.,   riuT"ited  to 
.,  ,       ,  1  T  be  upon  tho 

and  Sir  Alexander  Johnston,  Ivut.  hcarino'  of  the 

cause,  tho 
Judicial  Com- 
iiiittco  held  tLat  such  Order  must  be  hohl  simply  as  a  dismissal ;  and  it 
a]ipi'ariii<r  that  the  A]iiiellants  were  infants,  under  tho  jjioteetion  of  the 
( ;i)mt  of  Wards  in  India,  and  that  tho  Agent  appointed  by  th(!  Court  to 
act  as  their  guardian  ad  litem,  in  the  matter  of  the  appeal,  had  absconded, 
and  abandaned  tho  cause,  their  Lordshijis  rescinded  the  Order  of  dis- 
missal, and  restorcdfheapjiealoii  tho  tenusof  the  AppeUants  paying  tho 
crfsts  and  giving  access  to  tho  transcrijit  of  the  proceedings  in  the  Court 
below,  in  tnoir  hands,  aud  undei-taking  to  lodge  cases  within  five  months. 
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1809.       petition  of  appeal,   or  to  file  a  ucw  petition,  as  tlicy 
Uajunper    should  be  advised. 

The  Petitioners  set  forth  the  grounds  of  appeal  as 
contained  in  the  original  petition  of  appeal ;  and  after 
stating  the  facts  above  mentioned,  and  that  one  of  the 
Appellants,  Rajundcr  Narain  Rae,  attained  his  age  of 
eighteen  years  in  October,  1830,  and  was  consequently 
of  age,  but  that  the  other  Petitioner,  C'ooiver  MoJnmder 
Narain,  was  still  a  minor,  proceeded  to  state,  that  in 
consequence  of  the  very  great  importance  of  the  case 
to  the  Petitioners,  the  great  value  of  the  property  in 
question,  and  the  great  loss  they  wordd  sustain  if  the 
judgment  pronounced  against  them  were  allowed  to 
i-emain  without  their  being  permitted  to  prosecute  the 
aj^peal ;  they  had  incurred  the  expense  of  sending 
their  o^vn  Solicitor,  for  the  pui-pose  of  attending  to 
their  interests,  and  to  prosecute  without  delay  theii- 
appeal,  if  he  should  be  permitted  to  do  so  ;  and  they 
submitted,  that  where  an  appeal  is  dismissed  on 
account  of,  and  through  the  mlful  neglect  of,  the 
Guardians  of  infants  to  bring  it  to  a  decision,  the 
infants,  when  they  come  of  age,  ought  to  be  per- 
mitted to  have  the  appeal  restored  or  revised,  and 
that  under  all  the  circumstances  of  the  case,  and  more 
especially  by  reason  of  their  infancy  and  inability  to 
prosecute  the  appeal  to  a  hearing  at  an  earlier  period, 
and  tlie  circumstances  that  the  Agent's  negligence  and 
misconduct  had  been  the  cause  of  the  delay  and 
miscaniage  which  had  occurred,  and  that  he  was 
appointed  by  the  Eegulations  of  the  Supreme  Govern- 
ment to  act  for  the  Petitioners,  they  ought  not  iii  a 
matter  of  such  great  value,  and  so  highly  important 
to  their  interests,  to  be  deprived  of  an  opportunity  of 
ha\  ino-  the  sanrc  heard  on  its  merits.     The  Petitioners 


ON   APPEAL    FROM    TirE    EAST    INDIES.  209 

also  stated,  that  they  were  advised  that  they  had  a       1839. 
good  case  on  the  merits,  and  prayed  that  the  Order    Eajdnder 
dismissing  their  appeal  for  want  of  prosecution  might     ^^'^  "^ 
be  recalled,  and  that,  on  payment  of  the  costs,  they  ^"^  govind 
might  be  permitted  to  prosecute  their  original  appeal. 
The  petition  was  supported  by  affidavits. 

Sir    Charles  WetJ/erell,  K.C.,  and  Mr.  J.   Stuart^ 
for  the  Appellants. 

Sir  Charles  Wetherell : 
The  Order  of  the  16th  April,  18.34,  affirming  the 
judgment  of  the  Court  below,  and  dismissing  the 
appeal,  is  wrong ;  it  ought  to  have  been  only  for  a 
dismissal,  and  must  be  held  to  operate  as  such.  The 
first  part  of  the  Order  is  mere  form ;  it  cannot  be 
intended  that  the  judgment  of  the  Cooi't  below  should 
be  affirmed  by  this  Court,  which  to  this  moment  is 
uninformed  of  the  grounds  of  that  judgment.  It  may 
be  absiu'd  or  unjust,  or  even  illegal,  and  yet  if  really 
affirmed,  it  would  be  the  law,  and  binding  on  all  Coui'ts 
in  similar  cases ;  such  a  position  will  not  bear  argu- 
ment. The  Order  is  erroneous  on  the  face  of  it ;  it 
purports  to  be  on  the  hearing  of  Counsel ;  there  was 
no  hearing,  the  case  was  merely  opened,  pro  forma,  by 
the  Eespondent's  Counsel,  none  of  the  facts  or  circum- 
stances were  stated,  nor  was  the  Coui-t  informed  that 
the  Appellants  were  infants  :  the  merits  were  not  gone 
into,  nor  was  the  magnitude  of  the  property  mentioned. 
The  special  circumstances  on  which  the  Order  purports 
to  have  been  made  are  not  true.  Where  there  is  pal- 
pable enor  on  the  face  of  an  Order,  the  power  to  cor- 
rect such  is  incident  to  the  Court  by  which  it  has  been 
made  ;  the  cn-or  here  is  clerical,  it  is  a  mis-statement 
of  the '  circumstances  under   which   the  Court  pro- 

VOL.  II.  B    1 
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1839.  nouiicecl  its  decision ;  there  is  no  Coiu't  of  Law  or 
Eajdnder  Equity  in  which  such  an  eiTor  would  not  be  amended. 
Naeain  Eae  j^q  printed  case  was  put  in  by  the  Appellants  ;  can  the 
EiJAi  GoviND  printing  of  the  Eespondent's  case  be  said  to  be  a  hear- 
ing? The  amount  of  the  property  in  question  is 
£60,000  per  annum  ;  how  could  the  Coiu't  know  any- 
thing of  the  facts,  unless  the  case  was  stated  on  both 
sides  ?  Yet  the  Order  is  to  affirm  the  judgment  below 
on  the  hearing  of  the  appeal.  It  was  never  stated  to 
the  Court  that  this  was  the  case  of  infants,  whose  inte- 
rests were  under  the  protection  of  the  Court  of  Wards. 
That  Coiu't  appointed  Poe  to  act  as  their  Agent  in 
this  Country  ;  he  was  not  the  personal  Guardian  of  the 
infants,  but  the  mere  Agent  of  the  Court  of  Wai-ds, 
and  was,  at  the  utmost,  but  a  Guardian  ad  litem.  No 
application  was  made  to  enlarge  the  time,  nor  was  it 
stated  at  the  hearing  (if  such  it  can  be  called)  that  the 
Agent  of  the  Coiu-t  of  Wards  had  absconded.  Coidd 
the  Court  have  made  an  Order  to  dismiss  the  appeal, 
if  they  had  known  that  fact  ? 

The  rights  of  an  infant  cannot  be  prejudiced  by  the 
acts  of  his  Guardian ;  that  is  part  and  parcel  of  the 
law  of  Enrjland.  Kelsall  v.  Kelsull*  establishes  the 
right  of  an  infant  Defendant  to  put  in  a  fi-esh  answer 
on  coming  of  age,  though  a  decree  has  been  made 
against  him  upon  his  appearance  and  answer  by 
Guardian ;  he  may  even  state  a  new  case,  and  go  into 
evidence  in  support  of  it.  If  such  is  the  com-se  in 
the  Court  of  Chancery,  how  can  it  be  contended  here 
that  he  is  precluded  by  his  Guardian's  default  ?  By 
the  law  of  Scotland,  "  Eestitution  lies  not  only  against 
extrajudicial  acts,   but  judicial;  ex.  gr.  against  the 

*  2  Mvl.  &  K.  409. 
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sentence  of  a  Judge,  though  pronounced  inforo  contra-        i^-^^- 

dictorio^  where  the  proper  allegations  or  defences,  either    Eajukdee 

in  law  or  in  fact,  have  been  omitted  ;  or  when  others,      ^^'^   ^^ 

false  in  fact  or  hiu'tful  to  the  minor,  have  been  offered  ^"^A  f'^'^^'"' 

to  the  Coiu't  by  his  Guardians."*     In   The   Orphan 

Board  V.  Van  Beenen,'\  it  is  laid  down  as  a  position  not 

to  be  disputed,  that   •'  infants  are  not  to  be  prejudiced 

by  the  negligence  of  then.'  Guardians ;"   and  the  Court 

held,  that  the  appeal  having  been  dismissed  on  account 

of  the  neglect  of  the  Guardians  of  the  infants  to  bring 

it  to  a  decision,  the  infants,  on  coming  of  age,  had  a 

right  to  revive  it.     If  the  Order  here  operated  merely 

as  a  dismissal,  as  I  contend  it  must,  the  authority  of 

that  case  is  conclusive.     The  Privy  Coimcil  dismissed 

the  appeal  for  M^ant  of  information,  concluding  the  party 

in  cidpa  who  was  not  in  culpa  ;  it  is,  therefore,  perfectly 

competent  for  your  Lordships  to  advise  His  Majesty 

to  rescind  an  Order  made  in  ignorance  of  the  facts,  and 

which   consequently  contains   statements   directly  at 

variance   with   the   facts.      The    Lord   Chancellor   is 

accustomed   to   exert    a   similar   authority  when   he 

orders  a  Patent  to  be  rescinded  \)j  fieri  facias. 

Mr.  J.  8tuart  : 

It  is  no  fatal  objection  to  this  application  that  the 
report  made  on  the  hearing  of  the  cause  has  been 
confirmed  by  the  King  in  Coimcil.  Admitting  this 
to  bo  a  Court  of  last  resort,  there  is  no  authority  for 
maintaining  such  to  be  the  practice.  A  decree  made 
in  default  of  one  party,  does  not  stand  in  the  same 
light  as  a  decree  made  on  the  hearing  of  both  parties. 
'  lich  a  decree  is  never  treated  as  lis  judicata.     The 

*  Erskine's  Inst.  B.  I.  tit.  vii.,  sec.  38. 
I  1  Knapp's  P.  C.  Cases,  94. 
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statement  on  the  face  of  the  Order  is,  that  it  was  made 
on  the  appearance  of  one  party  onl}' :  that  makes  the 
Order,  in  fact,  only  a  dismissal  for  want  of  prosecution. 
Where,  as  in  this  case,  the  default  is  by  the  party 
complaining,  the  business  of  the  other  side  is  not 
active.  A  Eespondent  is  never  an  actor,  except  to 
rid  himself  of  the  appeal.  The  affirmance  of  a  decree 
is  a  solemn  act,  and  can  never  be  said  to  have  been 
intended  in  the  absence  of  the  party  complaining  of 
the  decree.  The  justice  of  the  case  is  satisfied  by  the 
simple  dismissal  of  the  appeal ;  the  Respondent  has 
no  right,  nor  does  he  suffer  any  hardship.  That  is 
the  course  in  the  Court  of  Chancery ;  in  Palmer  v. 
Palme)',  5th  November,  1836,  on  appeal  to  the  Lord 
Chancellor,  the  Appellant  not  appearing  at  the  hear- 
ing, the  appeal  was  dismissed  with  costs ;  there  was 
no  affirmance  of  the  judgment  below.  It  is  impos- 
sible to  carry  the  case  higher  than  one  of  dismissal 
for  want  of  prosecution.  As  to  the  merits,  they  were 
never  entered  iato  ;  and  there  is  no  contradiction  to 
the  affidavit  made  in  support  of  the  present  applica- 
tion. The  cases  cited  show,  that  there  may  be  cases 
of  affirmance  of  a  judgment  below,  w|iere  the  infant 
has  by  his  Guardian  appeared  and  been  a  party  at  the 
hearing,  and  wliich  notwithstanding,  the  Court  will 
review ;  but  here  there  was  neither  hearing,  in  the 
proper  sense  of  the  word,  or  materials  for  heai'ing. 

Mr.  Serjeant  Spanhie  and  ]Mi\   Stinton,  for  the 
Eespondent. 

This  is  an  application  to  change  the  practice  of  this 
Court.  The  rule  has  hitherto  been,  that  where  an 
Appellant  makes  default  at  the  hearing,  the  judgment 
below  is  affirmed ;  that  has  always  been  understood  to 
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be  tlie  course.  If  a  contrary  practice  is  now  intro- 
duced, the  inconvenience  that  must  result  is  incon- 
ceivable :  there  is  no  case  in  which  such  an  application 
as  the  present  may  not  be  made,  and  your  Lordships  ^"^l  govind 
will  be  occupied  with  applications  for  re-hearings  in 
every  cause  that  has  been  heard  e.v  parte.  The  Order 
of  16th  Ajm/,  1834,  only  purports,  that  the  cause  was 
heard  in  the  usual  manner,  and  the  usual  Order  made. 
The  petition  for  re-hearing  is  in  misericordla,  and  yoiu" 
Lordships  will  weigh  very  maturely  any  advice  you 
may  deem  it  right  to  give  for  the  alteration  of  a  prac- 
tice that  has  so  long  prevailed.  With  respect  to  the 
merits,  as  far  as  they  appear  upon  this  petition,  the 
parties  have  not  been  damaged.  The  decree  appealed 
against  was  pronoimced  in  1812.  The  regulation  of 
the  Sadder  Court  is,  that  an  appeal  must  be  prose- 
cuted within  six  months  after  the  decree  is  pronounced, 
unless  by  special  leave  of  the  King  in  CouncU  ;*  the 
Father  of  the  present  Appellant  had  the  judgment 
standing  against  him  for  nine  years.  The  Statute  of 
limitations  rims  against  infants  as  well  as  adults ; 
twelve  years  is  the  period  within  which  a  demand  can 
be  made  in  India ;  of  that  period  nine  years  had  expired. 
They  make  no  case  to  ask  for  a  review,  and  the  ques- 
tion is,  whether  yoiu-  Lordships  will  let  them  in  under 
this  petition  to  open  the  whole  proceedings  in  the 
Court  below.  Where  there  have  been  laches,  the 
Courts  are  not  accustomed  to  grant  such  indulgence, 
even  to  an  infant.  Fraser,  the  Agent  on  the  other 
side,  knowing  the  defalcation  of  Poe^  ought  to  have 
applied  to  the  Court  of  Wards.  It  is  said  that  he 
applied    to   the  East  India  Company,  but    that  was 

*  Bengal  Eog.  XYI.,  1797,  sec.  7. 
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^39^      vain  and  nugatory ;  they  had  nothing  to  do  vnth  it : 
Eajttn-der  he  ought  to  have  appeared  at  the  hearing,  and  stated 
ABAix  A    ^1^^  j^^j.^  ^^^^  insisted  on ;  that  might  have  iaduced  the 
^"^Sixg!"'°  ^^^^  *o  s*^y  the  hearing  of  the  appeal  tiU  fui-ther 
iaquiry  had  been  made ;  more  than  a  year  was  allowed 
to  elapse  before  any  steps  were  taken  to  re\-ive  the 
appeal :  we  stand  upon  the  fact  that  the  appeal  was 
dismissed.     The  conseqiience  of  admitting  the  appli- 
cation now  made  will  be  to  unsettle  the  whole  practice 
of  this  Court. 


14 th  Dec, 
1S36. 


Lord  Bkoukham  : 

This  was  a  petition  to  re-hear  the  caiise  upon  which 
their  Lordships  had  given  their  judgment  on  the  16th 
April,  1S34,  after  an  Order  of  the  29th  Jul?/,  1S33, 
calling  on  the  Appellants  to  deliver  printed  cases  in  a 
fortnight,  othci-wise  their  Lordshijis  would  proceed  to 
hear  the  cause  ex  parte ;  no  cases  were  delivered,  and 
the  cause  came  on  accordingly.  The  Appellant  not 
appeai-iug,  an  Order  was  made  in  what  is  understood 
to  have  been  the  usual  form  in  the  Pri'S'T  Council  in 
such  cases :  it  was,  that  after  heai'ing  the  Coimscl  for 
the  Respondent,  and  no  one  appearing  for  the  Appel- 
lants, the  decree  appealed  from  be  affirmed,  and  the 
appeal  dismissed  with  costs.  This  Order  was  con- 
fu-med,  that  is  to  say,  the  report  of  their-  Lordships 
was  adopted,  and  made  an  Order  of  the  Xing  in 
Coimcil. 

The  ground  of  the  present  application  is,  that  there 
has  been  no  hearing,  but  that  the  affirmance  was  pro- 
nounced merely  on  the  Appellant  making  default. 
This  it  is  contended  entitles  their  Lordships  to  amend 
the  Order,  and  advise  His  ilajesty  to  revoke  the  con- 
firming Order;    and  if  the  power    do  so  exist,   the 
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Appellant  theu  coutouds  that  it  ought  to  be  exerted  in        18^9. 
this  instance,  inasmuch  as  he  makes  out  a  strong  case 
for  the  indulgence  of  the  Court.     The  parties  were 
infants  under  the  Court  of  Wards  in   Calcutta,  and  buai  govind 

'  SiXG. 

appeared  by  a  public  functionary,  through  the  appoint- 
ment of  that  Court,  as  their  Guai'dian  ad  litem.  This 
person  neglected  the  case  altogether,  and  not  only  did 
not  provide  funds  for  carrying  it  on,  but  absconded 
with  funds  in  his  hands  which  had  been  allowed  for 
the  expense  of  the  suit,  and  he  was  not  to  be  found 
when  the  Agent  here  desu-ed  to  communicate  with 
him  ;  nor  has  he  since  returned.  Although  some  delay 
occurred  in  prosecuting  the  appeal,  diuing  the  life- 
time of  the  party,  the  Father  of  the  infants  who  had  , 
commenced  the  appeal,  it  is  clear  that  the  infants  had 
been  substituted  in  his  room,  and  steps  had  been  taken 
which  Avaived  any  objection  on  the  groiuid  of  his 
laches  ;  and  whether  this  was  waived  by  the  Eespon- 
dent  or  by  the  Coui't  is  immaterial  for  the  present  pur- 
pose ;  the  case  for  indulgence  is,  therefore,  a  sti'ong 
one,  provided  there  is  the  power  to  grant  this  appli- 
cation. 

It  is  unquestionably  the  strict  rule,  and  ought  to  be 
distinctly  understood  as  such,  that  no  appeal  in  this 
Court  can  be  re-heard,  and  that  an  Order  once  made, 
that  is,  a  report  submitted  to  His  Majesty  and  adopted, 
by  being  iifede  an  Order  in  Council,  is  final,  and  can- 
not be  altered.  The  same  is  the  case  of  the  judgments 
of  the  House  of  Lords,  that  is,  of  the  Court  of  Parlia- 
ment, or  of  the  King  in  Parliament,  as  it  is  sometimes 
expressed,  the  only  other  Supreme  Tribunal  in  this 
country.  Whatever,  therefore,  has  been  really  deter- 
mined in  these  Courts  must  stand,  there  being  no 
power  of  re-hearing  for  the  purpose  of  changing  the 
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1839.  judgment  pronounced  ;  ne^'ertheless,  if  by  misprision  in 
Eajuxder  embodying  the  judgments,  errors  have  been  introduced, 
AEAX.N  AS  ^]jggg  Qoui'ts  possess,  by  Common  law,  the  same  power 
^"  SixG^'^°  which  the  Courts  of  Record  and  Statute  have  of  recti- 
fying the  mistakes  which  have  crept  in.  The  Courts 
of  Equity  may  correct  the  decrees  made  while  they 
are  in  minutes  ;  when  they  are  complete  they  can  only 
vary  them  by  re-hearing ;  and  when  they  arc  signed 
and  em-olled  they  can  no  longer  be  re-heard,  but  they 
must  be  altered,  if  at  all,  by  appeal.  The  Comts  of 
Law,  after  the  term  in  which  the  judgments  are  given, 
can  only  alter  them  so  as  to  correct  misprisions,  a 
power  given  by  the  Statutes  of  Amendment.  The 
House  of  Lords  exercises  a  similar  power  of  rectifying 
mistakes  made  in  di'a^dng  up  its  own  judgments,  and 
this  Coiu-t  must  possess  the  same  authority.  The 
Lords  have,  however,  gone  a  step  fiu-thcr,  and  have 
coiTected  mistakes  introduced  through  inadvertence  in 
the  details  of  judgments  ;  or  have  supplied  manifest 
defects,  in  order  to  enable  the  decrees  to  be  enforced, 
or  have  added  explanatory  matter,  or  have  reconciled 
inconsistencies.  But  with  the  exception  of  one  case 
in  1669,*  of  doubtful  authority,  here,  and  another  in 
Parliament  of  still  less  weight  in  1642  (which  was  an 
appeal  fi'om  the  Privy  Coimcil  to  Parliament,  and  at 
a  time  when  the  Govei'mnent  was  in  an  imsettled 
state),  no  instance,  it  is  believed,  can  be  produced  of  a 
re-hearing  upon  the  whole  cause,  and  an  entii-e  altera- 
tion of  the  judgment  once  pronounced. 

It  may  be  material  to  observe  in  what  way  the  House 
of  Lords  has  exercised  this  power  of  correcting  eri'ors 
which  have  oceuiTcd  in  drawing  up  the  judgment 
pronounced.     The  cases  are  chiefly  where  some  triA^ial 

*  Dumiii-esq  r.  Le  Hardi.  lltli  March.  1667.  &  2Gtb  March,  1669 
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■mistake  made  it  impossible  to  carry  the  decree  into  1839. 
cxeciitiou,  as  iu  nUl  v.  Spcnce*  April^  1808  ;  a  refe-  eajundek 
reuce  liaviu"  been  directed  to  the  Master  of  the  Exche-  Nauain  Eae 
qiicr  iu  Ireland,  and  there  being  no  such  Officer,  theii-  buai  govind 
Lordships  amended  the  Order  by  inserting  "  the  Chief 
Remembrancer  or  his  Deputy  ;"  or  for  the  purpose  of 
supplj'iug  a  plain  omission  and  executing  the  manifest 
intention  of  the  decree,  as  in  Dent  v.  Buckjf  March, 
1702,  where  an  Order  had  been  made,  reversing  the 
decree  of  the  Exchequer  in  Enrjland,  affirmed  iu  the 
Exchequer  Chamber,  dismissing  a  Bill  for  tithes,  on 
the  foot  of  an  agreement,  and  no  direction  had  been 
given  to  proceed  on  hearing  or  determining  the  right 
to  tithe.  This  direction  was  added  to  the  judgment 
of  reversal.  Or  where,  as  iu  Oundle  v.  Barton,X 
Jamiary,  1G92,  a  Charity  information  had  been  dis- 
missed, and  the  Lords  reversed  the  decree  of  Lord 
Chancellor  Jeffries,  dismissing,  but  gave  no  decree  for 
establishing  the  charity,  and  the  Lords  Commissioners 
had  refused  to  make  such  decree.  Upon  the  petition 
of  the  Attorney-General  (Sir  JoJm  Sommers),  the  House 
of  Lords  amended  their  former  Order  by  adding  a 
dix-ectiou  to  decree  for  the  prayer  of  the  Information. 
So  where  the  Courts  below  had  misunderstood  the 
Orders  of  the  House,  to  save  new  appeals,  explanatory 
additi(jns  have  been  made,  with  Orders  setting  aside 
whatever  had  in  the  meantime  been  done  below  under 
the  misapprehension,  as  was  done  in  Caltlmy  v.  May,^ 
April,  1712.  But  the  instances  are  numerous,  and  at 
all  times,  of  rejecting  applications  for  re-hearings  and 
fundamental  alterations,  on  Avhatever  grounds  made  ; 

*  Lords'  Joiu'n.  4G  vol.,  .006. 

f  Lords'  Jouru.  17  vol.,  70.       Collos,  Pari.  Casos,  182. 

1  Lords'  Jouni.  l.j  vol.,  170.         §  Loi-tLs'  Jouru   19  vol.,  435. 
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1839.       auJ  often  in  cases  of  apparent  merits  and  gi'cat  claims? 
Eajunder    to  indulgence. 

NarainBae  ijTipij.  Lordships  have  carried  their  discretionary 
EI.T.U  GoviND  power  of  alteration  no  further  than  to  rectif}^  errors 
of  a  subordinate  kind,  and,  in  very  peculiar  circum- 
stances, to  indulge  parties  by  keeping  partial  questions 
open,  which  the  decree  had  concluded,  without  there 
having  been  any  distinct  intention  of  that  kind  on 
the  part  of  the  House.  The  cases  which  have  gone 
the  furthest  in  granting  such  indulgences,  and  in  rec- 
tifying such  errors,  arc  Sedgwick  v.  Hitchcock*  Dccem- 
Ur^  1690  ;  Parje  v.  Hamilton,  f  May,  1809  ;  Agncw  v. 
Dunlop,%  March,  1823.  In  the  first  case  the  Lords 
Commissioners  had  declared  a  Mortgagee  only  entitled 
to  £800  out  of  £2,200,  claimed  by  him  on  his  mort- 
gage, and  had  ordered  that  the  deed  should  be  de- 
livered up,  and  the  residue  divided  among  the  other 
Creditors.  The  Lords  reversed  this  decree,  and 
ordered  the  party  to  be  treated  in  every  respect  as  a 
Mortgagee,  paid  his  full  mortgage  money,  with  inte- 
rest, costs,  &c.  The  other  Creditore  applied  to  the 
House  to  re-hear  and  alter.  The  House  refused  to 
allow  any  re-hearing,  except  on  one  point,  the  applica- 
tion to  be  pei-mitted  to  try  their  title  at  law.  This 
was  gi'anted ;  the  judgment  being  amended  by 
striking  out  all  after  the  Order  reversing  the  decree 
below,  namely,  directing  to  sell  and  distribute,  exclud- 
ing the  Mortgagee,  and  instead  of  the  part  strack  out, 
inserting  an  Order  that  the  Eespondonts  be  allowed  to 
try  their  title  at  law.  Afterwards,  by  a  second  amend- 
ment, their  Lordships,  on  the  Appellant's  application, 
added  a  particular  direction  in  furtherance,  however, 

*  Lords'  Joiu-n.  14  vol.,  601.     ]  Lords'  Jouru.  17  vol.,  1 IG  &  322. 
\  Lords'  Jouru.  5-3  vol.,  5G.0. 
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of  their  former  oue,  that  the  question  shouhl  be  parti-        ^'^^g. 
cularly  tried,  whether  or  not  the  mortgage  deed  had     EAjt->T)ER 
been  fraudulently  obtained.     It  is  to  be  observed,  as    ^^^^      ^ 
Lord   Ilcdcsdalc   has   remarked,  that   proceedings   of  ^"^yj^g^"''* 
this  kind  were  more  fi-equent  during  the  long  period 
inmicdiutcly  after  the  Eevolution,  when  the  Great  Seal 
was  in  commission,  and  the  Speaker  of  the  House  of 
Lords  was  a  Commoner,  and  could  take  no  part  in  its 
debates. 

In  Page  \.  Hamilton,  1809,  the  House,  after  hearing 
Counsel,  rectified  several  material  errors  which  had 
been  introduced  into  an  Order  of  Auffusf,  1807,  the 
Order  of  amendment  stating  expressly  that  the  original 
judgment  had  dii-ected  variations  of  the  decree  below, 
inconsistent  with  the  parts  of  it  afBi-mcd  by  the  same 
jiidgmont,  which  rendered  the  decree  contradictory ; 
and  that  it  had  described  parties  as  Trustees  who  were 
not  Trustees,  and  du-ected  an  account  against  them  in 
a  character  which  they  did  not  sustain.  The  ground 
of  the  amendment  lierc  allowed  expressly  is,  that  the 
Order  amended  had  been  framed  under  a  mislake  as  to 
the  variations  which  the  House  really  agreed  to  make 
in  the  decree  appealed  fi'om.  This  amendment  was 
made  upon  great  consideration,  and  after  a  Committee 
had  been  appointed  to  search  for  precedents. 

The  last  case  mentioned  is  that  of  Arjaav  v.  Dimlop^ 
in  1823,  in  which  an  application  to  re-hear  the  very 
important  judgment  that  had  been  given  was  without 
hesitation  refused.  But  it  being  represented  that 
the  Order  reversing  the  decree  appealed  fi'om,  and 
adjudging  the  estates  in  question  to  the  Appellant,  had 
also  decided  in  his  favour  another  question,  which  had 
not  been  argued  at  the  Bar,  namely,  his  claim  to  the 
rents  and  profits  since  the  title  accrued,  the  House 
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1839.  fQoi^  t]iis  into  consideratiou.  It  is  cei-tain  tliat  the 
question  was  adverted  to  in  the  printed  eases,  and 
though  not  argued  at  the  Bar,  that  it  might  have  been 
^"IsiKG^""  argued :  and  that  the  Eespondent  might  have  taken, 
at  the  hearing,  the  objection  which  he  now  put  foi-ward, 
that  the  matter  had  not  been  argued  in  the  Court 
below.  All  this  is  stated  in  the  preamble  of  the  Order 
made  by  their  Lordships  on  the  application  to  amend, 
in  which  Coimscl  were  heard.  Xcvertheless  their 
Lordships,  "  concei^■ing  that  the  neglect  of  the  Re- 
spondents, either  to  discuss  the  question  on  the 
hearing  of  the  appeal,  or  to  request  that  it  might  be 
remitted  to  the  consideration  of  the  Court  below, 
arose  fi'om  the  mistaken  apprehension  that  the  House 
of  Lords  could  not  regularly  hear  it  because  it  had  not 
been  discussed  below,"  think  fit,  "  under  the  particular 
circumstances  of  the  case,  to  order  that  the  judg- 
ment be  amended  by  omitting  the  words,  &c.,"  that 
is,  the  pai't  of  the  judgment  disposing  of  the  question 
of  debts  and  profits,  which  is  sieved  entire  for  both 
parties  to  proceed  upon  in  the  Coiu't  below. 

It  is  impossible  to  doubt  that  the  iudidgence  ex- 
tended in  such  cases  is  mainly  owing  to  the  natural 
desii-e  prevailing  to  prevent  ii-remcdiable  injustice 
being  done  by  a  Coiu-t  of  the  last  resort,  where  by 
gome  accident,  without  any  blame,  the  party  has  not 
been  heard,  and  an  Order  has  been  inadvertently 
made  as  if  the  party  had  been  heard. 

Wbcre  a  party  makes  default  in  any  of  the  Courts 
below,  and  the  judgment  is  perfected  against  him  upon 
that  default,  it  cannot  be  amended  iipou  any  sugges- 
tion, unless  there  has  been  misprision,  and  the  judg- 
ment has  been  entered  contrary  to  the  truth  of  the 
proceedings,  as  judgment  for  the  Defendant  instead  of 
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nonsuit.  So  -where  on  writ  of  error  the  rhiiutif?  does  ^sjo. 
not  ajipear  after  joinder  in  error,  the  judgment  is  of  Eajuxder 
afririiiance.  But  in  this  case  no  final  judgment  can  '"^'"^l^  ^^ 
be  said  to  be  pronounced,  because  the  party  making  ^"•*'  'fOVND 
default  may  proceed  again.  Whereas  if  in  the  Courts 
of  the  last  resort,  the  like  judgment  of  affirmance  be 
pronounced,  the  matter  is  final,  and  that  judgment 
stands  as  a  precedent  in  whatever  points  ■were  raised 
in  the  cause.  For  this  reason,  Avhcre  the  Appellant  or 
the  riaintitf  in  error  does  not  ajipear  in  the  House  of 
Lords  on  his  \n'it  or  appeal  coming  un  for  liearing,  the 
j  udgment  is  to  dismiss  merely,  and  not  to  affirm,  unless 
their  Lordships  have  considered  the  merits  of  the  case. 
This  they  may  do  Avhether  the  party  appealing  shall 
appear  or  not,  for  they  may  consider  the  cause  upon 
the  printed  cases  laid  before  the  House,  though  one  of 
the  parties  docs  not  appear  to  argue  the  question,  or 
even  though  neither  party  argue  it ;  nay,  though  there 
be  no  printed  cases  delivered  in,  provided  that  the 
proceedings  in  the  Coiu't  below,  being  before  their 
Lordsliips,  are  by  them  taken  into  consideration,  and 
that  the  matter  in  question  appears  in  the  proceedings, 
there  seems  to  be  nothing  wliich  should  absolutely 
preclude  them  fi'om  giving  judgment,  either  against 
or  for  the  absent  party.  But  then  then;  must  haA'o 
been  a  liearing  of  the  case,  and  on  both  sides  ;  that  is, 
eitlier  a  hearing  at  the  Bar,  or  by  the  cases  delivered, 
or  by  examination  of  the  whole  proceedings  below,  as 
well  on  the  one  side  as  on  the  other.  Hi  no  other 
circumstances  would  it  be  safe  to  give  a  judgment  of 
affirmance  in  the  last  resort,  that  judgment  making 
a  precedent  binding  on  all  other  Courts,  and  that 
judgment  also  being  C(;nclusivc  for  ever  between  the 
I)arties. 
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Tlie  safer  and  })cttcr  course  seems  to  be,  that  wlicrc 
the  Appellant  docs  not  appear,  and  tlierc  arc  uo  moans 
of  Ivuowiug  the  grounds  of  his  appeal,  the  Oitler  should 
BijAi  (iovi.vD  ])Q  to  dismiss  without  affirming.  In  this  ease  he  could 
not  be  let  in  to  renew  his  appeal  without  satisfying  the 
Court  as  to  the  grounds  of  default,  and  complying  with 
such  conditions  as  should  be  prescribed.  Where 
the  Eespondent  appears  not,  ex  necessitate  the  Court 
must  hear  and  determine  the  case  upon  the  best  cou- 
sideration  of  its  merits,  which  the  matters  before  the 
Court  enables  it  to  give ;  but  in  neither  case  can  the 
judgment  be  pronounced  as  of  course  for  the  ixxrty 
appearing,  merely  on  the  ground  of  the  other  party's 
absence. 

In  the  present  case  the  form  has  been  adopted  Avhich 
has  been  used  in  a  great  majority  of  instances,  where 
the  Appellant  did  not  appear  at  the  hearing.  It  is 
not,  however,  known  whether,  in  these  instances,  there 
were  or  not  cases  laid  before  their  Lordships,  or  such 
access  to  the  proceedings  below,  and  such  recourse  had 
to  these  proceedings  as  might  enable  their  Lordships 
to  supply  the  defect  occasioned  by  the  Appellant's 
default ;  and  in  at  least  one  instance,  the  Order  was 
made,  as  it  ought  to  have  been  made  here,  simply  dis- 
missing the  appeal,  and  not  affirming  the  decree  below. 
Their  Lordships  consider  that  a  simple  dismissal  is  to 
be  regarded  as  the  Order  which  must  have  been  in  the 
Court's  contemplation,  and  that  no  more  could  have 
been  intended  in  substance,  although  the  objection- 
able form,  importing  affirmance,  was  followed. 

We,  therefore,  think  that,  in  the  particular  cu-cum- 
stances  of  this  case,  llis  Majesty  should  be  advised  to 
amend  the  Order  of  the  ICth  April,  1831,  by  making 
it  conformable  to  what  it  must  be  taken  to  have  in- 
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tended,  find  to  let  in  the  Appellant  to  be  lieai'd  not-        ^^39. 
withstanding  the  dismissal,  that  is  to  say,  to  restore     Eajcnder 
the  appeal ;  and  in  case  Ilis  Majesty  shall  be  pleased     '"''^^^ 
so  to  order,  that  these  conditions  shall  be  imposed  npon  ^'"ji.j^"^""' 
the  Appellants,  namel)-,  payment  of  the  Respondent's 
costs  occasioned  by  the  default  in  April.,  1S34,  and  by 
this  application ;  and  that  he  shall  now   lodge  cases 
within  five  months ;  and  to  permit  the  Respondent  to 
take  copies  of  any  part  of  the  proceedings  in  his  pos- 
session, at  the  charge  of  the  Respondent,  and  imder- 
takc  to  disturb  nothing  done  fi-om  the  date  of  the 
judgment,  until  notice  is  received  of  this  Order. 

The  following  Order  was  made  in  conformity  ^^ith 
the  above  judgment  by  the  King  in  Council,  on  the 
^Iwdi  December,  1836:  "That  His  Majesty's  Order iu 
Council  on  the  said  appeal  of  the  16th  April,  1834, 
be  amended,  by  striking  out  so  much  of  the  said  Order 
as  affirms  the  decree  of  the  Sadder  Dcwuniv/  Adaivlut, 
at  Fort  William  in  Bengal,  of  the  27th  of  Jidtj,  1812  ; 
and  it  is  hereby  fui-ther  ordered,  that  so  much  of  the 
said  Order  of  the  16th  of  Afril,  1834,  as  dismissed 
the  said  appeal  with  costs,  and  the  same  is  hereby  re- 
scinded ;  and  that  the  said  appeal  be  restored ;  and 
that  the  Appellants  be  allowed  to  pri>secute  the  same 
to  a  hearing ;  provided,  nevertheless,  and  it  is  hereby 
further  ordered,  that  such  leave  be  subject  to  the 
several  conditions  mentioned  in  the  said  report,  whereof 
the  Judges  of  the  Suddcr  Dctvanny  Adawlut,  at  Fort 
William  in  Bcnf/'d,  for  the  time  being,  and  all  other 
persons  whom  it  may  concern,  are  to  take  notice  and 
govern  themselves  acconlingly." 

The  aj)poal  having  becm  thus  restored,  came  on  uow 
for  lioariiiir  on  the  merits. 
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1839.  Sir  Charles    Wethenll,   QX'.,  and  Mr.  J.   Stuart, 

liAJu.N-nEK  for  the  Aiipclhmts. 

Kakain  Kae 

BiJAi  GoviND  8h'  C/iarks  WetJierell  : 

(Sing. 

The  decision  of  this  appeal  is  to  be  guided  by   the 

same  principles  as  if  the  lands  in  dispute  were  of 
English  tenure,  and  the  question  between  the  Ileii-- 
at-Law  and  the  Devisee.  It  must  bo  determined  on 
the  abstract  and  general  principles  of  Equity.  The 
Proviucial  C'ourt  is  a  Court  both  of  Law  and  Equity, 
governed  by  its  own  peculiar  rules,  I  admit,  but  the 
princijiles  of  Eqiiity,  so  far  as  the  circumstances  of 
this  case  are  concerned,  are  the  same  as  pre^'ail  in  our 
Courts  here.  There  are  two  questions;  first,  as  to 
the  point  of  the  adoption ;  second,  as  to  the  validity 
of  the  compromise.  The  Provincial  Court  refused  to 
enter  upon  the  first  question,  and  decided  the  cause 
wholly  upon  tlie  ground  of  the  agreement  of  com- 
promise being  a  valid  and  subsisting  agreement ;  they 
would  not  inquire  into  the  question  of  title.  The 
Sadder  Court  pursued  the  same  course,  notwithstand- 
ing that  both  that  Court  and  the  Provincial  Court 
had  deemed  it  requisite,  in  the  first  instance,  to  put 
the  Defendants,  Srco  Naraiii  and  Lidllt  Narain,  to  the 
proof  of  their  title,  and  to  require  the  opinions  of  the 
Pundits  upon  then*  right  of  succession  ;  but  which 
they  rejected  as  so  much  waste  paper.  Under  these 
circiunstances,  I  shall  reverse  the  order  of  these  points, 
and  inquire,  in  the  first  instance,  what  effect  is  to  be 
given  to  the  Soluhnamah  under  the  cii-cumstances  in 
which  it  was  executed.  It  must  be  borne  in  mind, 
that  at  the  date  of  the  deed,  Bhya  Jha  was  a  Claimant 
for  the  whole  of  the  estate,  real  and  personal,  of  the 
Banee   and  her  late  Ilusbaud,  the  Rajah.     lie  alleged 
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himself  to  have  heen  constituted  KJmrta  Pootra  by  the  1839. 
Ranee  ;  a  title  which,  if  she  was  capable  of  conf eiTing  Eajujtder 
it,  and  it  was  created  with  proper  solemnities,  would  ^-*^^;°*  ^-^^ 
be  superior  to  all  others.  The  present  appellants  were  buai  oovisd 
the  nearest  heirs  of  the  Rajah  ;  they  are  descended  in 
the  seventh  degree  from  a  common  ancestor ;  that  is 
admitted,  and  was  proved  to  the  satisfaction  of  the 
Com't ;  so  that  if  no  adoption  had  taken  place,  their 
title  at  least  to  the  real  estate  would  have  been  para- 
mount. Xow,  in  these  cu'cuinstances,  let  us  see  what 
takes  place.  The  property  of  the  Ranee  is  in  the  pos- 
session of  the  Government.  Notwithstanding  all  the 
allegations  of  BJoja  Jha  as  to  his  having  been  solemnly 
adopted,  and  having  perfonued  the  funeral  rites,  the 
Collector,  who  is  on  the  spot,  knows  nothing  about  it, 
and  seeing  that  there  is  about  to  be  a  general  scramble 
for  this  lady's  property,  he  applies  for  and  obtains  an 
Order  fi'om  the  Government,  authorizing  him  to  take 
possession  of  her  estate  and  effects.  In  this  state  of 
things,  there  being  petitions  from  Sree  Narain  and 
Lullit  Narain  for  possession  on  the  ground  of  heirship, 
and  counter-petitions  from  Bhya  Jim  on  the  ground 
of  adoption,  which  were  still  pending,  a  deed  of  com- 
promise, or,  as  it  is  termed,  a  Soluhnamah,  was  pre- 
pared, and,  with  a  counterpart  deed,  executed  by  both 
parties.  These  insti'uments  in  form  are  like  deeds  of 
the  same  nature  in  this  counti-y ;  their  legal  effect  is 
precisely  similar ;  they  are  of  even  date ;  that  executed 
by  Bhya  Jha  admits  the  heirship  of  Sree  Narain  and 
Lullit  Narain,  by  descent ;  the  other  admits,  or  rather 
assumes,  the  adoption  of  Bhya  Jha.  Now  these,  I 
contend,  are  not  such  admissions  as,  if  made  in  utter 
ignorance  of  the  fact,  from  false  and  fi-audulent  repre- 
sentations, could  be  binding  on  the  parties  imposed 
VOL.  II.  D  1 
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1S39.  upon.  The  admission  of  Bhya  Jha  that  the  other 
Eaj  UNDER  Claimants  were  the  legal  heirs  of  the  Ranee,  could  not 
ARAiN  AE  ijjmj  jjjjy  third  person,  or  preclude  a  tliousand  C'laim- 
BuAi  GoviND  ants,  if  they  could  prove  a  higher  title  ;  the  Court, 
therefore,  called  on  them  to  prove  their  descent. 
Neither  could  the  admission  of  the  adoption  of  Bhija 
Jha  be  used  to  the  prejudice  of  any  other  Claimant 
by  the  same  title.  But  the  title  of  Bhya  Jha  was  not 
proved ;  it  stood  alone  upon  the  admission  in  the  deed 
of  compromise.  !Now,  it  must  be  remembered,  that 
Bhya  Jha  was  at  this  time  a  Claimant  for  the  whole 
property.  If  he  was  really  Khurta  Pootra,  and  his 
appointment  a  valid  one,  there  was  an  end  to  any 
claim  on  the  grounds  of  heirship  by  descent.  His  put- 
ting forward,  therefore,  such  claim  when  he  knew  it 
unfounded  ui  fact  as  well  as  law,  was  a  blind  to  those 
claiming  by  descent,  calculated  to  alarai  and  induce 
them  to  a  compromise.  That  this  was  the  object  i» 
apparent  from  the  Soluhnamah ;  it  states  that  the 
zemindary  was  the  property  of  the  Ranee ;  that  was 
contrary  to  the  fact.  It  then  states  and  proceeds  up(5n 
the  assumption  of  Bhya  Jha's  adoption  being  a  valid 
adoption,  and  having  been  actually  made,  which  again 
Avas  contrary  both  to  law  and  fact ;  and  the  real  heirs, 
in  opposition  to  theii"  own  undoubted  claims,  ai-e  made 
to  recite  and  admit  those  statements  as  facts,  and  ac- 
knowledge the  title  of  Bhya  Jha,  when  in  truth  they 
neither  did  nor  coxild  know  anything  about  it,  and  the 
facts  stated  were  in  direct  opposition  to  the  truth. 
Now,  at  the  time  he  executed  this  instrument,  Bhya 
Jha  knew  that  his  claim  as  Khurta  Pootra  was  worth 
nothing.  He,  in  the  first  place,  knew  that  the  Ranee 
liad  no  power  to  adopt ;  there  is  no  evidence  that  the 
Rajah  gave  her  any  such  authority,  and  without  his 
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authority  she  could  not,  by  the  law  of  the  country,        ^830. 
name  a  successor  to  his  property.     The  alleged  per-    Eajunder 
formance  of  the  funeral  rites  by  Bhya  Jha  was  not  true.  ^"^^^^^  ^^ 
It  appears  from  the  proceedings  in  the  cause  that  they  ^"^^  govinu 
were  performed  by  Bhtja  Misser,  the  3Iooktar,  whose 
expenses  on  account  of  the  funeral  were  allowed  by 
Government.  The  representation  made  by  Bhya  Misser 
of  the  adoption  Avas  fraudulent.     If  he  was  cognizant 
of  the  fact  of  Bhi/a  JhcCs  adoption,  why  did  ho,  Bhyx 
Misser,  perform  the  funeral  rites  ?  If  the  fact  of  adop- 
tion was  within  the  knowledge  of  Bhi/a  Jha — "suj?- 
pressio  verl^''  is  ^^ sugr/cstio  falsV — it  would  be  evidence 
of  the  legality  of  his  claim ;  and,  therefore,  it  is  assumed 
and  stated  in  the  Soluhnamah,   that  he  did  perform  the 
Sriiddh  of  the  Ranee.     But  such  assertion  was  contrary 
to  a  fact;  in  ignorance  of  which  the  legal  heirs  were 
induced  to  release  their  rights.     Of  what  avail  would 
such  a  recital,  made  as  this  was,  fi'auduleutly,  be  in  our 
Courts  here?     Even  where  there  is  no  fraud,  a  deed 
may  be  avoided  here  from    ignorance,  mistake,  mis- 
apprehension,   or    improvidence.      In    Broderick    v. 
Broderick*  a  release  given  by  the  heir  to  a  devisee, 
upon  a   representation  that  the  Will  was  duly  exe- 
cuted, Avhich  was  contrary  to  the  fact,  was  set  aside. 
In  Piisey  v.  Deshouvric,^  a  Freeman  of  London,  by  his 
Will,  gave  his  Daughter  £16,000  upon  condition  that 
she  should  release  her  orphanage  part,  together  with 
al!  her  claim  or  right  to  his  personal  estate  by  virtue 
of  the  custom  of  the  City  of  Londoti,  and  made  his 
Son  his  Executor.     In  compliance  with  this  advice, 
she  executed  a  release;   her   orphanage  share,  it  ap- 
pealed, was  much  more  than  the  legacy  so  substituted, 

*  1  r.  w.  230.  1 3  r.  w.  oio. 
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^1839^       and  as  slie  was  not  informed  at  tlie  time  of  executing 
Eajuiojer    the   release  that  she   might  elect,   this   omission  was 
^    '"^^  held  by  the  Court  to  be  so  material  as  to  avoid  her 
^""sma!'""  release.     The  principle   of  that  decision  is  precisely 
what  we  are  contending  for  here.     But  the  case  of 
Lansdowne  v.  Lansdowne*  is  in  its  circumstances  still 
nearer;  there,   upon  the  death  of  a  second  Brother, 
his  eldest  and  youngest  consulted  a  Schoolmaster  as 
to  which  of  them  had  a  right  to  the  lands ;  the  School- 
master gave  his  opinion  in  favour  of  the  youngest, 
whereupon  they  agreed  to   divide  the   estate ;  but  the 
Court  set  aside  the  conveyance  of  the  moiety  as  being 
given  under  a  mistake.     Also  in  Gee  v.  Siiencer,^  a 
release  was  set  aside  by  reason  of  the  misapprehen- 
sion of  the  party.     In  Evans  v.  Lleicellyn^  %  the  con- 
veyance was  set  aside  merely  on  the  ground  that  the 
parties  were  raisinformed  of   their  rights,  though  there 
was  neither  fraud  nor  imposition  practised.     Bingham 
V.  Bingham  §  Cocking  v. Pratt,  \\  are  to  the  same  effect. 
In  Leonard  v.  Leonard,  ^  it  was  established  as  a  prin- 
ciple, by  Lord  Manners,  after  a  most  careful  examina- 
tion and  comment  on  all  the  authorities,  that  a  com- 
promise of  rights,  doubtful  iu  point  of  law,  but  founded 
upon  a  misrepresentation  or  suppression  of  facts  in  the 
knowledge  of  one  of  the  parties  only,   cannot  be  sup- 
ported,  and  a  deed  of  compromise  was  set  aside  on 
that  ground.     The  correctness  of  that    decision   has 
never   been  doubted.     In  Gordon  v.  Gordon,**  Lord 
Eldon  says,  "  though  family  agreements  are  to  be  sup- 
ported, where  there  is  no  fraud  or  mistake  on  either 

*  Mosely,  364  ;  2  Jac.  &  Wal.  205.  f  1  Vern.  31. 

+  2  Bio.  C.  C.  150.  §   I  Yes.  Sen.  126. 

I;  I  Ves.  Sen.  400.  &  3  Yea.  Sen.  17G. 

1  1  BaU  &  Beat.  323.  **  3  S^van.  467. 
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side,  or  uone  to  wliicli  the  other  party  is  accessary,  '^^'^^■ 

yet  where  there  is  mistake,  though  innocent,  and  the  BAJ^^-M:R 
other  party  is  accessary  to  it,  this  Court  will  interfere." 


Nakain  Eae 


which  a  Court  of  Equity  acts  in  cases  where  there  is 
mistake,  even  without  fraud  ;  where  that  is  an  ingre- 
dient, the  case  is  much  stronger. 

II.  Upon  what  foundation  does  the  alleged  adoption 
rest  ?  It  is  said  to  have  been  a  verbal  nuncupati\o 
adoption.  In  the  fii'st  place  had  the  Ranee  any  power 
to  appoint  an  hccres  /actus  ?  By  the  Hindoo  law,  a 
Widow  who  succeeds  to  her  Husband's  property  has  no 
power  to  dispose  of  it  ;*  nor  can  she  adopt  a  Son  with- 
out the  permission  of  her  late  Husband  ;t  nor  can  she 
alienate,  cither  by  gift  or  Will,  acquisitions  made  by 
means  of  the  property  devolved  on  her  from  her  Hus- 
band.^ Now  there,  is  no  proof  of  her  authority  to 
adopt  here.  But  assuming  she  had  the  right,  was  it 
duly  exercised  ?  Of  the  twenty-six  witnesses  which 
Bh^a  Jim  proposed  to  examine  to  prove  his  adoption, 
one  only  was  produced,  Gujeraj  Sing  ;.  his  evidence  is 
Avorthless ;  it  is  mere  hearsay.  The  impossibility 
of  supporting  his  claim  as  Khurta  Pootra  seems  to 
have  struck  Bhya  Jha  himself,  for  he  suddenly  changes 
his  ground  of  claim,  and  insists  on  the  deed  of  com- 
promise. The  Provincial  Court  take  no  notice  of  his 
failure  of  proof  of  the  adoption  (notwithstanding  the 
suit  was  originally  preferred  by  him  in  the  character 
of  alleged  Khurta  Pootra,  [and  that  the  assumption  of 
that  title  alone  gave  him  a  locus  standi  in  Court),  but 
proceeds  upon  the  deed  of  compromise    executed  by 

*  2  Man.  Princ  of  Iliadoo  Law,  Vol.  2,  p.  33. 

f  lb.  17o;  soc  also  Strange's  "  Hindu  Law,"  A'ul.  1,   p.  78-1). 

X  lb.  209. 
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i.s:!0.  Lulllt  Naralii  and  Srce  Narain,  at  the  least  in  iguo- 
Eajuxiike  ranee  of  their  rights,  if  not  upon  the  fraudulent  repre- 
sentation of  Bhija  Jlia.  Upon  that  instrument,  they 
award  him  a  moiety  of  the  property  in  question ;  and 
that  decision  is  afterwards  affirmed  by  the  Sudder 
Coui't.  Such  a  decision  cannot  be  supported ;  it  is 
against  all  principles  both  of  equity  and  justice. 

Mr.  Sluart: 

The  whole  question  in  this  case  is,  was  the  deed  of 
compromise  fairly  executed  ?  If  mistake  or  ignorance 
would  avoid  the  deed,  far  more  will  fraud  practised 
by  either  party  do  'so.  Our  title  is,  as  the  hcii-s  at 
law ;  everything,  therefore,  done  to  conceal  oui-  title  is 
a  fraud  upon  us ;  and  if  an  instrument  is  prociu'ed 
from  us  in  ignorance  of  oui*  rights,  or  imder  a  mistaken 
apprehension  of  the  rights  of  others,  such  insh-ument 
is  invalid,  and  cannot  be  maintained  in  Equity.  The 
third  Judge,  Mr.  Stuart,  admits  the  want  of  proof  of 
the  fact  of  adoption,  and  says  (I  quote  from  his  printed 
judgmeut) :  "  If  we  were  noAV  called  upon  to  decice 
upon  that  fact,  we  should  feel  the  greatest  difficulty  in 
determining  upon  which/ide  the  balance  inclines ;  and 
should  we  even  think,  that  the  evidence  in  the  negative 
preponderates  upon  the  whole,  that  surely  would  be 
no  reason  for  setting  aside  the  Solnkiiamah.''  Xow, 
that  is,  I  submit,  bad  law  as  well  as  bad  reasoning. 
The  proof  of  want  of  title  of  one  party  representing 
himself  as  Khurta  Pootra,  when  in  fact  he  was  no  such 
thing,  would  in  every  Court  of  Equity  in  the  world,  I 
apprehend,  be  a  reason,  and  a  most  cogent  one,  for  set- 
tiug  aside  a  deed  made  on  the  faith  of  such  a  state- 
ment. But  the  Judge  goes  on  to  say  :  ''  An  agreement 
having  been  entered  into  with  the  utmost  dclibcra- 
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tiou,  one  chief  purpose  of  wliich  was  to  prevent  the  '•'^■'5^- 
necessity  of  litigating  a  particular  fact,  to  rescind  Rajuxder 
that  agreement  for  fraud,  upon  the  ground  of  very  ^  "^  '\,* 
doubtful  evidence  against  the  fact  in  question,  would  ^"'^^xg^"'^ 
be  contrary  to  every  ijrineijjle  "with  which  I  am  ac- 
quainted. To  consider  the  matter  more  generallj', 
proof  of  fraud  ought  not  to  be  derived  from  contra- 
dictory and  nicely  balanced  evidence."  Now,  without 
combating  these  principles,  which  I  appi'eheud  might 
easily  be  shewn  not  to  be  consistent  with  the  autho- 
rities here,  it  is  suiRcient  answer  to  say,  that  the 
third  judge  has  thrown  entirely  out  of  his  consider- 
ation, the  effect  of  ignorance  or  mistake,  and  proceeds 
upon  the  assumption  that  nothing  but  fraud,  and  that 
not  proved  from  "contradictory  and  nicely  balanced 
evidence,"  ever  can  avail  to  set  aside  an  instrument  of 
compromise.  The  cases  already  cited  show  how 
eiToueous  this  doctrine  is  ;  and  though  I  contend,  that 
the  fraud  practised  by  Bhija  Jha  was  abundantly  suflB.- 
cient  to  rescind  this  agreement,  yet  the  ignorance 
or  misapprehension  of  their  rights,  under  which 
Sree  Naraiii  and  Lulllt  Narai)i  laboured  when  they 
executed  it,  is  enough  -to  preclude  their  being  held 
bound  by  it. 

Mr.  Serjeant  Spankie,   and  Mr.    Turton,   for  the 

Eespondents. 
Mr.  Serjeant  SpanJcie  : 
The  principles  derived  from  our  Courts  of  Equity, 
regarding  instnimcnts  executed  in  ignorance,  mistake 
or  misapprehension  of  the  rights  of  the  parties,  are 
not  strictly  applicable  to  this  case.  The  Soluhnamah 
is  not,  as  it  has  been  assumed  in  the  argument  on  the 
other  side,  an   instrument  declaratory  of  the  rights, 
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1SG9.       but  of  the  claims  of  the  parties ;   it  is  an  agreement 
Eajuxder   to  comijromise  conflicting  and  doubtful  interests,  the 
AEAi^  Eae  gj.Q^jjj(jg  of  which  are  stated  as  incidental  and  intro- 
^"sixG^''™  ductory  to  the  proposed  arrangement.     It  does  not 
profess  to  investigate  or  decide,  but  to  waive  the  deci- 
sion of  the  strict  rights  of  the  parties,  and  to  settle 
the  aiuouut  each  party  is  to  receive,  for  the  sake  of 
certainty  and  peace.     It  is  a  "  transadlo"  a  dealing 
of  its  own  particular  nature   in    "  re  dubia,^'   which 
stands  precisely  on  the  same  footing  as  "  res  judicata,^' 
and  according  to  the  Civil  Law,  is  in  effect  of  equal 
force  with  a  sentence  or  decree  in  which  both  parties 
have   acquiesced.*     This   is   very  different  from  an 
agreement  such  as  it  is  argued  to  be. 

I.  The  parties  are,  if  there  is  any  ignorance, 
mutually  ignorant.  It  is  said  that  Lullit  Narain 
and  Sree  Narain  had  proved  their  titles  as  heirs  at 
law,  but  that  was  not  so  at  the  time  the  instrument 
was  executed  ;  they  had  petitioned  the  Court  as  such, 
and  so  had  Bhya  Jha  as  KIturta  Pootra,  but'  each 
party  was  in  ignorance  of  the  validity  of  the  other's 
claim,  and  must  have  remained  so  until  a  legal  deci- 
sion was  come  to  on  the  validity  of  those  claims  :  it  is 
clear  that  if  they  litigated  their  rights,  one  or  other 
must  fail,  their  claims  being  adverse.  Then  if  no 
surprise  was  practised,  what  ground  is  there  to  impute 
fraud  ?  The  heii-s  at  law,  or  those  claiming  as  such, 
might  commit  fraud  with  the  same  facility  as  the 
Khurta  Pootra.  But  what  is  the  conduct  of  the  par- 
ties ?  They  deliberately  execute  this  instrument  in 
the  presence  of  witnesses,  and  acknowledge  it  in  open 
Court.      They  saj',   we  have  conflicting  claims;  we 

*  Coil.  Lib.  II.  Tit.  IV.  de  transact ionibus. 
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agree  to  settle  tliem  without  further  litigation ;  here  is  ^839. 
oiu'  deed  of  compromise ;  it  is  a  yoluntary  act ;  we  EAJ^^^DER 
acknowledge  and  desire  to  be  bound  by  it.  ISTothing  "^''"^  ^^■ 
can  come  more  near  to  the  "  transaction^  than  this.  ■^"  gj^o^^™° 
Would  a  party  levying  a  fine  in  the  Court  of  Common 
Pleas,  or  a  woman  separately  examined,  be  allowed  to 
say  afterwards,  I  was  imposed  on ;  though  I  knew  the 
goodness  of  my  own  title,  I  did  not  know  the  badness 
of  yours,  and  that  ignorance  entitles  mc  to  rescind 
and  annul  the  proceedings  ?  Such  a  thing  was  never 
heard  of  here.  But  it  is  contended,  that  the  principles 
of  our  Courts  of  Equity  must  be  imported  into  this 
case,  and  that  according  to  those  principles  this  agree- 
ment cannot  stand.  The  cases  cited  are  where  the 
title  concealed  was  ascertained  and  had  actual  exist- 
ence ;  in  Puscy  v.  Deshouvric^  the  party  compromising 
her  rights  was  ignorant  of  them  ;  but  they  were  valid 
and  subsisting  rights  kno^v^l  to  the  other  party,  and 
not,  as  in  this  case,  about  to  be  the  subject  of  contest. 
In  Gordon  v.  Gordon  there  was  concealment  of  a 
material  fact,  the  legitimacy  of  the  elder  Brother  ;  yet 
Lord  Eldon's  remarks  show,  that  if  both  parties  had 
been  ignorant  of  that  fact,  the  arrangement  would  not 
have  been  overtiu-ned.  Gee  v.  Spencer  cannot  be 
relied  on  as  an  authority  ;  the  facts  are  not  stated  suffi- 
ciently to  show  the  gi'ounds  of  the  decision.  In  Naylor 
V.  Winch*  the  Coiu-t  held,  that  it  could  not  inquire 
into  the  adequacy  or  inadequacy  of  the  consideration 
of  a  compromise  fairly  and  deliberately  made ;  the 
interests  of  the  parties  turned  upon  the  construction 
to  be  given  to  the  bequest  of  an  annuity,  and  the 
Court  observed,  that,  it  being  a  question  of  doubt,  it 

*  1  8im.  &  St.  555. 
VOL.  II.  E    1 
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1839.       was  extremely  reasonable  that  the  parties  should  tef' 
Eajunder    minate  their  differences  by  dividing  the  stake  between 
J,  them.     In  Leonard  v.  Leonard  there  was  concealment 

B"^^j^'i«°  of  a  material  fact.  In  Stockky  v.  Stockley*  Lord 
Eldon  says,  that  family  compromises  of  doubtful 
rights  ai"e,  if  reasonable,  to  be  favoured  ;  and  he  adds, 
that  in  such  arrangements  the  Coiu-t  does  not  go  the 
length  of  doing  relief  upon  the  principle  that  prevails 
between  strangers.  It  is  no  reason  for  setting  aside 
a  release  because  the  party  releasing  has  a  right ;  he 
must  be  ignorant  of  his  right,  or  it  must  be  con- 
cealed from  him,  Cann  v.  Cann.'\  All  these  autho- 
rities show  the  distinctions  between  an  agreement 
made  in  fraud  of  an  ignorant  or  mistaken  party's 
rights,  and  a  "  transactio'^  such  as  this. 

II.  The  question  of  adoption  cannot  be  decided 
upon  this  appeal ;  it  was  not  strictly  litigated  in  the 
Court  below ;  both  the  Provincial  and  the  Sudder 
Courts  proceeded  on  the  Soliihnamah,  and  from  the 
fii'st  proceedings,  Bhya  Jha's  claim  was  dii-ected  to  that 
instriuncnt.  That  accounts  for  the  non-production  of 
twenty-six  witnesses  smnmoned  by  him.  The  Coiu't 
felt  that  there  was  ground  to  infer  his  title  sufficient  to 
give  him  a  locus  standi  and  entitle  him  to  compromise. 
That  is  sufficient  for  my  argument ;  but  I  apprehend 
the  circumstances  go  much  further.  There  is  no 
ground  for  supposing  that  the  Bailee  had  not  the  power 
to  make  a  Khurta  Pootra  ;  she  had  propert)'  distinct 
from  her  Husband  ;  that  is  in  evidence ;  she  was  allowed 
to  enjoy  it  during  her  Husband's  lifetime,  and  there  is 
no  evidence  of  his  having  made  any  disposition  of  it. 
Under  such  circumstances  the  natural  inference  is,  that 

*  1  Yes.  &  Bea.  30,  f  1  ?■  W.  727, 
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he  gave  her  i3ower  over  it ;  and  if  so,  it  would  seem  to        1839. 
follow  as  of  course,  that,  in  the  absence  of  any  evidence    Rajtotoer, 
to  contradict  such  intention,  he  should  have  given  her  '^^^^  ^^ 
power  over  his  own  as  well  as  her  estate ;  if  so,  the  ^"■"  go'"™' 
power  to   make  a  Khurta   Pootra  would  follow  as  of 
course.     But  there  is  much  doubt  on  this  subject  even 
among  the  Hindoo  lawyers.     In  the  Mitdcshard,  ch. 
II.  sec.  i.,*  the  succession  of  women  to  their  Husband's 
property  is  shown  to  be  allowed ;  the  same  doctrine 
appears  fi'om  the  Ddya  Bhdga^  ch.  XI.   sec.  i.  ;  f  and 
in   the  Digest,  %  the  succession  of  females  is  treated 
of  at  large.     From  these  authorities,  as  well  as  the 
evidence  in  the  case,  the  right  of  the  Ranee  to  make 
a  Khurta  Pootra  seems  imdoubted ;  and  Mr.  Sttiart, 
the  Judge  in  the  Court  below,  certainly  assumes   that 
power,  and   shows  it  to  be   consistent  with  Hindoo 
law  and  authority. 

Mr.  Turton: 
To  reverse  the  decision  of  the  Provincial  and 
Sudder  Courts,  this  Court  must  be  satisfied  that  the 
Judges  below  have  miscarried  in  fact  or  law.  The 
artificial  rides  of  the  Coiu'ts  of  Equity  here  cannot 
be  applied  to  the  native  Coui'ts  of  India.  The  general 
principles  of  Equity  are,  no  doubt,  the  same  all  over 
the  world,  and  to  that  extent  the  principles  of  the 
Coui-t  of  Chancery  may  be  said  to  apply  to  the  Sudder 
and  Provincial  Coiut ;  but  the  practice  contended  for 
here  is  the  application  of  a  refined  rule,  arising  from 
a  state  of  morals  and  society,  that  has  no  existence  in 
India.  It  is  said  this  was  an  umighteous  bargain, 
because  Bhya  Jha  knew  at  the  time  he  made  it  he 

*  Trans,  by  Colebrooke,  p  3o5.     f  Trans,  by  Colobrooke,  p.  158. 
X  3  Cole.  Dig.  of  "  Hindu  Law,"  557. 
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1839.  coiild  not  prove  that  lie  was  Ehurta  Pootra  ;  that  was 
Eaj  UNDER  conceahnent  enough  to  Adtiate  the  contract.  Now, 
Naeain  Rae  g^ppogijig  that  on  investigation  of  his  title  previous 
BiJAi  GoviND  to  the  decision  of  the  Coixrt  on  it,  he  had  discovered 
that  there  was  a  fatal  objection  to  it,  would  that  be  a 
ground  even  here  for  annulling  such  an  instrument  of 
compromise  made  previous  to  such  examination,  and 
pending  his  claim?  Clearly  not.  But  what  is  his 
conduct  ?  In  fact,  on  the  first  opportunity  that  pre- 
sented itself,  he  makes  his  claim ;  he  petitions  the 
Government,  claiming  to  be  Khurta  Pootra  ;  that  act 
put  his  title  in  litigation,  and  until  his  plaint  was 
rejected  by  the  decision  of  the  Court,  it  was  a  valid 
and  subsisting  claim,  amply  sufficient  to  give  him  a 
right  to  compromise,  if  he  thought  fit.  It  is  not 
enough  to  prove  that  without  the  adoption  of  Bhija 
Jlia,  Sree  Narain  and  Lullit  Narain  would  have  been 
entitled  as  heirs  at  law  ;  BJuja  JJia  must  be  shown  to 
have  conspii'ed  with  his  witnesses  to  prove  a  fi-audu- 
leut  title,  such  title  being  the  ground  of  the  com- 
promise ;  this  is  inconsistent  with  all  the  evidence  in 
the  case.  It  is  not  necessary  to  enter  upon  the  Ranee's 
right  to  make  a  Khurta  Pootra  ;  that  may  be,  although 
I  apprehend  it  is  not,  a  disputed  question  ;  neither  is 
it  necessary  for  the  purpose  of  this  argument  to  go 
into  the  details  of  the  adoption ;  the  Court  below 
declined  very  properly  entering  upon  them ;  all  that 
is  sufficient  is  that  Bhya  Jim  should  be  sho^ra,  at  the 
time  he  executed  the  Soluhntimah,  to  have  had  a  locus 
standi  in  Court ;  that  is  abundantly  proved.  The 
pai-ty  impeaching  a  deed,  valid  on  the  face  of  it,  on 
the  groimd  of  fraud,  must  prove  such  fraud,  Field  v. 
*Sfo!y/e;*  and  where  there  has  been  ample  opportimity 
*-lKuss.  112. 
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iu  the  Court  I)elow  to  the  party  to  tender  such  proof, 
if  he  neglect  it  this  Court  will  not  interfere,  Motee 
Lai   Opudhiija  v.  Jufj(jevnath    Gurr/*     In   Attwood  v. 

,t  the  Master  of  the  Rolls  (Lord  Gilford)  held  '^"'^j^:^''''"'" 

that  where  a  person,  after  due  deliberation,  had  en- 
tered into  an  agreement  for  the  piu-pose  of  compro- 
mising a  claim  made  bona  fide,  to  which  he  believed 
himseK  liable,  and  Avith  the  natm-e  and  extent  of 
which  he  was  fidly  acquainted,  the  compromise  of 
such  a  claim  was  sufficient  consideration  for  the  agree- 
ment, and  that  a  Court  of  Equity  Avould  compel 
specific  performance,  without  inquiring  whether  he 
was  in  truth  liable  to  the  claim.  The  same  principle 
was  held  in  Naylor  v.  Winch.X  I  contend,  therefore, 
that  the  Courts  below  were,  even  upon  the  refined 
•principles  of  the  Equity  Courts  here,  amply  justified 
in  rejecting  Bhya  Jha's  claim  for  the  whole  property 
on  the  gTound  now  contended  for  ;  and  it  is  enough 
for  mc  to  show  that  Bhya  •Jhii's  claim  at  the  time  the 
compromise  Avas  made  was  a  bond  fide  claim  as  Khiirta 
Pootra.  It  is  not  necessary  to  enter  into  an  examina- 
tion of  the  evidence  on  that  subject;  there  is  enough 
to  satisfy  the  Court ;  but  the  Judges  beloAV  proceeded 
on  a  different  ground,  and  miicli  evidence  we  might 
have  tendered  was  withdrawn  by  us.  If  that  question 
is  to  be  agitated,  the  case  must  go  back  to  the  Pro- 
vincial Comt. 

Mr.  Justice  Bos^iJN'auET : 
The  Appellants  in  this  case  represent  Srec  Narain     gt^  May, 
Rue,  Avho,  Avith  his  Brother,  Liillit  Narain   Rae,  was        ^^^^■ 
co-heir  at  law  in  the  seventh  degree  of  Indcr  Narain 

*■  1  Moore's  Indian  App.  Cases,  1.         |  1  Kuss.  353. 
I  1  Sim.  &  St.  655. 
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1839.        Hae^  late  Rajah   of  the  zeraindury  of  the  Pergunnak 

RAJt:>-DER   Havilah  Poorneah,  who  died  in  the  year  1784,  leaving 

y"  the  Ranee  TndrawuUee,  his  Widow,  in  possession  of 

^"^Si^"""'"  ^^  ^^*^*^  '^^'^  effects. 

On  the  death  of  the  Ranee,  on  the  15th  of  November ^ 
1803,  the  zemindar y,  and  all  the  estate  of  which  she 
died  possessed,  were  claimed  by  BJiya  Jha,  the  Son  of 
her  Uncle,  Roodrudhut  Jha,  who  is  represented  by  the 
Respondent,  and  avIio  set  np  a  title  as  Khurta  Pootra, 
or  heu",  by  the  adoption  by  the  Ranee. 

Bhya  Jha  bui-ned  the  body  of  the  Ranee  on  the 
evening  of  the  day  on  which  she  died.  He  also  per- 
formed the  Shradh,  or  funeral  ceremony,  thi-ee  days 
after  the  death,  ha\'ing  in  conseqiience  of  a  petition 
prefeiTed  to  the  Zillah  Judge  obtained  Rs.  5,000  for 
that  purjjosc. 

Adverse  claims  having  been  prefeiTcd,  the  property 
was  secured  by  authority  of  the  Zillah  Court,  which, 
after  having  consulted  the  Sudder  Dewanny  Adatvlut, 
put  the  heii-s  in  possession  iipon  gi\'ing  secui-ity, 
lea\'ing  Bhya  Jha  to  establish  his  right  by  adoption. 

On  the  11th  of  December,  a  Soluhnamah,  or  deed  of 
compromise,  was  executed  by  the  heirs  at  law  and 
Bhya  Jha,  by  which  it  was  agreed,  that  they  should 
divide  the  whole  of  the  property,  moveable  and 
immoveable,  comprising  the  estate  left  by  the  late 
Ranee,  as  well  the  former  zemindary,  as  the  zemindary 
then  recently  acquired  by  private  and  public  sale,  in 
equal  moieties.  This  insti'ument  was  executed  in  the 
presence  of  many  witnesses. 

On  the  28th  of  December,  Sree  Narain  Rae  and  his 
Brother,  the  co-heirs,  as  well  as  Bhya  Jha,  appeai-ed 
before  the  Judge  of  the  Zillah  Coiu-t,  when  Srec  Narain 
and  his  Brother,  being  asked  why  they  executed  the 


ON  APPEAL   FROM   THE   EAST   INDIES.  239 

deed  when  the  right  of  no  one  had  been  inquired  into,        ^§39. 
they  replied,  "  We  understood    that  the  Ranee   had    Rajunber 
constituted  Bhya  Jha  her    Kliurta    Pootra^  in  which     '   ",, 
case  he  is  also  an  heii-,  and  he  also  understood  us  to  ^"'§1X6!'^'^ 
be  rightful  heirs  ;  ■wherefore  we  and  Bbja  Jha  agreed 
to   a   mutual   compromise,    and     have   executed  this 
engagement,  which  specifies  also  the  objects."   Being 
asked  if  they  made  this  declaration  in  consequence  of 
the  oath  set  forth  in  the  deed  of  compromise,  or  of 
their  free  will,  they  answered,  "  Our  claim  was  for  the 
entire  estate ;  but  since  we  have  voluntarily  entered 
into  this  engagement,  we  are  satisfied  and  agree,   of 
our  free  will,  to  relinquish  a  moiety  of  it." 

Bhja  Jha  being  also  examined,  said,  "  The  late 
Ranee  constituted  me  her  KJmrta  Pootm  ;  Sree  Narain 
and  LuUit  Narain  are  kinsmen  and  rightful  heirs  of 
the  Ranee's  Husband.  They  delivered  a  petition  to 
the  Court,  claiming  the  entire  estate  left  by  the 
Ranee,  and  also  preferred  a  claim  to  the  whole. 
Wherefore,  to  prevent  litigation,  Avhich  might  cause 
the  ruin  of  both  parties,  we  agreed  to  a  compromise, 
and  exchanged  engagements  accordingly."  Being 
asked  what  he  now  claimed,  he  answered,  "  I  have 
now  no  claim  beyond  what  is  stated  in  the  Soluh- 
namahy  All  of  them,  on  being  questioned  if  they 
wished  to  have  joint  possession  of  the  estate) 
answered,  "  We  are  desirous  of  having  joint  posses- 
sion, and  will  hereafter  carry  into  effect  the  stipula- 
tions of  our  reciprocal  Soluhnamahs." 

On  the  30th  of  December,  the  Zillah  Court  pro^ 
nounced  an  opinion,  that  the  agreement  was  manifestly 
collusive,  and  could  not  be  sanctioned  as  valid ;  and 
further  stated  that,  the  petitions  of  the  parties  having 
been  sent  to  the  Sadder  Deivanny  Adawhit,  the  instruc- 
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1S39.        tions  of  that  C'oui't  vrero,  tliat  the  nearest  of  kiu,  who 

Eajdxdee    accordiug  to  the  Shuster  should  appear  to  be  the  legal 

AitAix    iE  jjgjpg^  should,  on  giving  seciu'ity,  be  put  into  possession 

BiJAi  GovisD  of  w^Q  estate,  and  that  Bhya  Jha  should  prosecute  his 

claim   by   a   regulai-   civil    suit.     It   was,    therefore, 

ordered,  that  he  shoidd  prefer  his  claim  by  a  regular 

suit,  according  to  usage,  and  Sree  Xarain  and  Liillil 

jVaruin  were  put  into  possession. 

Bhi/a  Jha  appealed  fi-om  the  decision  of  the  Zillah 
Coiut,  to  the  Provincial  Com-t  ftf  Moorshedabad.  In 
consequence  of  petitions  to  the  Siidder  Deioannij 
Adtm'htt,  the  parties  appeared  there.  The  co-heirs 
asserted,  that  Bhya  Jha  was  not  the  adopted  Son  of 
the  Ranee,  and  that  they  had  been  induced  to  sign 
the  Soluhnamah  by  threats  of  Bhya  Jha,  Bhya  Ram 
Misser,  and  others,  and  prayed  that  Bhya  Jha  might 
be  requii'ed  to  prove  that  he  was  the  adopted  Son  of 
the  Ranee,  and  might  be  directed  to  prosecute, 
according  to  the  existing  Eegulations,  his  claims  to 
the  propei-tj'  left  by  the  Ranee  at  her  decease. 

On  the  26th  of  September,  1804,  the  Sudder  Deivanny 
Adatdid,  after  expressing  strong  doubts  of  the  validity 
.  of  the  claim,  declai-ed  that  it  was  necessary  for  the 
ends  of  justice,  that  Bhya  Jha's  claim  to  the  whole  of 
the  property  of  the  late  Ranee  should  be  judicially 
investigated ;  and,  therefore,  order  that  Bhya  Jha, 
whether  he  claimed  the  whole  of  the  property  of  the" 
Ranee  in  consequence  of  his  having  been  adopted  by 
her,  or  whether  he  laid  claim  to  the  half  of  it  only, 
according  to  the  agreement  on  the  Soluhnamah  with 
Sree  Narain  and  others,  shoidd  institute  a  suit  for  the 
pm-poses  in  the  Coiu-t  of  Zillah  Poorneah,  in  con- 
formity to  the  Eegulations. 

A  suit  was  accordingly  instituted  by  Bhya  Jha. 
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Ou  the  3rd  of  Sejjkmher,  180G,  the  Coui't  ordered 
the  parties  to  produce  all  papers  and  documents  on 
which  they  intended  to  rely,  before  the  4th  of 
Novemhcr  next  followin<];.  ^"^^  govind 

Bhya  Jha  contended,  that  it  was  not  necessary  for 
him  to  prove  that  he  had  been  appointed  Khurta 
Footra,  inasmuch  as  the  Defandant  had  admitted  it 
by  the  Soluhnamuh. 

Witnesses  named  in  a  list  were,  nevertheless,  di- 
rected by  the  Court  to  be  examined;  but  on  the  22nd 
of  June,  1808,  piu'suaut  to  a  general  order  of  the 
Government,  all  the  proceedings  were  transferred  to 
the  Provincial  Coui't  of  Moorshedabad. 

On  the  26th  of  June,  1809,  Bhya  Jha  presented 
a  petition,  stating  that  he  had  two  claims  on  the 
property,  moveable  and  immoveable,  left  by  the  late 
Ranee. 

That  one  claim  was  as  Khurta  Pootra.  That  the 
other  claim  was  founded  on  the  Soluhnamah,  or  deed 
of  compromise.  That  the  supplemental  or  annexed 
claim  included  two  counts,  first  as  Khurta  Pootra  for 
the  whole  estate,  real  and  personal,  amounting  to 
S.R.  1,315,693;  secondly,  on  the  deed  of  compromise 
for  a  moiety  of  that  sum;  and  that  when  the  cause 
should  come  on  for  trial,  he  would  bring  forward  or 
rely  on  either  of  these  counts,  as  he  might  think 
proper. 

On  the  2Sth  of  Julij,  1809,  after  hearing  one  witness 
only,  the  Court  of  3foorshedubad  proceeded  to  deter- 
mine the  case,  and  pronounced  that  it  was  unnecessary 
to  enter  into  a  further  consideration  of  the  claims  of 
either  party  ;  observing,  that  whether  Sree  Narain  and 
Lullit  Narain  were  the  rightful  heirs,  or  Bhya  Jha  was 
or  was  not  Khurta  Pootra,  they  were  equally  bound 
by  the  stipulations  of  the  engagement,  mutually  inter- 
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1839.        change;    and    tlie    Soluhnamak    executed    before    the 

Eaj UNDER    Judge   defined  the  rights  of   either   party.     It   was, 

N.uiAmEAE  therefore,  ordered  that  Sree  Naram  and  LullitNarain 

'^"'^y^owim  should  give  to  Bhija  Jim  possession  of  one  moiety  of 

the  property,  and  one  half  of  the  profits  received,  and 

each  party  should  pay  his  own  costs. 

From  this  decision  Srec  Narain  and  Lullit  Naraiii 
appealed  to  the  Sadder  Dcwanny  Adawlut. 

An  objection  was  made  there  to  the  right  of  Bhya 
Jha  to  enforce  his  claim  under  the  Soluhnamah,  after 
having,  by  a  petition  to  the  Zillah  Court,  on  the  5  th 
of  September,  1805,  claimed  the  entire  property,  and 
by  a  letter  of  the  lOtli  of  September  1806,  declared 
that  if  Sree  Narain  and  LnlUt  Nardin  would  not  abide 
by  the  stipulations  contained  in  it,  he,  Bhya  Jlux^ 
would  henceforth  consider  the  same  null  and  void. 

The  Court  ordered  an  investigation  to  be  made  upon 
two  jjoints  :  first,  as  to  the  fact  of  Bhja  JhcCs  adop- 
tion by  the  Ranee  ;  and  secondly,  the  alleged  fraud  of 
Bhya  Jha  J  Bhya  Ram  Misser,  and  others,  in  obtaining 
the  Soluhnamah.  In  consequence  of  this  Order  a 
great  body  of  evidence  was  given  on  both  sides,  and 
the  Sudder  Deivanny  Court,  after  very  full  considera- 
tion of  the  whole  case,  by  their  final  decree  of 
the  27tli  of  July,  1812,  confirmed  the  decree  passed 
by  the  Provincial  Court  of  Moorshedahad  of  the  28th 
of  July,  1809,  which  ordered  Bhya  Jha  to  be  put  iu 
possession  of  a  moiety  of  the  contested  property,  and 
also  half  of  the  produce  arising  ther'efrom  since  the 
time  that  Srec  Narain  and  Lidlit  Narain  had  had  pos- 
session; and  moreover  declared  that  Bhya  Jha  was 
entitled  to  a  moiety  of  the  entire  property  left  by  the 
Ranee,  specified  in  the  petition  of  the  Plaintiff  in  the 
eaiise  which  the  Provincial  Court  in  their  decree,  had 
order   to  be  placed  in   deposit.     liut  as  the  objectioii 
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of  the  Appellunts  to  the  Soluhiiamah,  on  which  tlie        ''''■^^• 
decree  of  the  Provincial  Court  was  founded,  were  not     EAjrai.ER 
thoroughly  inquired  into,  on  wliich  account  the  appeal     '     j," 
to  the   Suddcr   Dewaimjj   Adawlut  was   not   without  ^"%^l"''^° 
foundation,  it  was  ordered  that  both  parties  should 
•  be  answerable  for  the  costs  of  suit  in  that  Court. 

The  first  question  to  be  determined  Avas,  whether 
Bhya  Jha  was  precluded  fi'oni  insisting  upon  the 
Solahiiamah. 

The  Court,  considering  that  Bhjja  Jha  was  not  the 
first  to  swerve  fi-om  the  reciprocal  agreeaieut  entered 
into  between  him  and  his  Opponents,  but,  on  the 
conti-ary,  had  uniformly  expressed  his  willingness  to 
carry  the  same  into  effect,  even  after  his  Opponents 
had  reti-actcd  their  consent,  and  until  the  Order  of 
the  26th  of  Septemler^  1804,  which  directed  a  judicial 
investigation  into  his  claim  to  the  property  of  the 
Rancc^  that  he  preferred  his  claim  upon  the  agree- 
ment before  the  cause  had  come  to  a  hearing  in  the 
ProAdncial  Couil,  and  tliat  he  liad  acquiesced  in  the 
decree  of  that  Court,  maintaining  the  agreement,  and 
praying  that  it  might  be  affirmed  ;  and  did  not  apply 
for  any  examination  of  witnesses  to  support  his  title 
to  the  whole  estate,  but,  on  the  contriuy,  objected  to 
such  examination  when  oi'dered  by  the  Court,  and 
desired  a  confirmation  of  the  Judgment  for  half  the 
ftstate,  in  conformity  with  the  deed  of  compromise  ; 
and,  moreover,  considering  that  forms  of  pleading 
were  not  very  strictly  observed  in  the  IN^ativc  Courts  ; 
— determined,  and,  as  their  Lordships  think,  rightly 
determined,  upon  the  grounds  above  mentioned,  that 
Bhya  Jha  Avas  at  liberty  to  insist  upon  the  validity  of 
the  Soluhnamak  in  support  of  the  judgment  of  the 
Provincial  Coiu't  of  Moorshedubad. 
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1839.^  The  next  question  to  be  considered  was,   whether 

that  instrument  ought  to  be  supj^orted  by  the  Court, 
or  whether  it  was  not  impeachable  on  legal  or 
equitable  gi-ounds. 

The  fii'st  grotmd  of  objection  was,  that  it  had  been 
obtained  by  the  fraudulent  representation  of  a  trans- 
action which  was  absolutely  false,  namely,  that  the 
Ranee  by  words  addressed  personally  to  Bhija  Jha  on 
the  morning  of  her  death,  had  constituted  him  her 
Khurta  Pootra,  or  adopted  heir. 

If  this  were  clearly  proved  to  be  unti-ue,  it  must 
necessarily  have  been  untriie  within  the  knowledge  of 
Bhya  Jha  himself ;  and  any  deed  of  compromise 
founded  on  an  assertion  of  such  matter  by  him, 
however  deliberately  entered  into  by  the  co-heirs 
at  law,  would  unquestionably  be  invalid. 

The  Judges  of  the  Sudder  Deioanny  Adawlut,  after 
carefully  reviewing  all  the  evidence  in  the  cause,  did 
not  feel  themselves  able  satisfactorily  to  declare  that 
the  adoption  had  taken  place,  neither  did  they  feel 
themselves  justified  in  pronouncing  that  the  represen- 
tation of  its  ha\'ing  taken  place  was  false. 

"Without  satisfactorily  establishing  the  former, 
Bhya  Jha  could  not  be  entitled  to  recover  the  whole 
estate.  But  when  after  the  assertion  of  bis  title  on 
the  one  side  and  the  denial  of  it  on  the  other,  a 
compromise  was  entered  into,  in  the  presence  of 
many  witnesses,  by  parties  on  the  spot,  and  solemnly 
aclinowledged  by  the  parties  in  a  Court  of  law  to 
have  been  voluntarily  executed,  the  burthen  of  show- 
ing that  it  had  been  fi-audulently  obtained  by  false 
representation  was  cast  upon  those  who  sought  to 
impeach  the  validity  of  their  own  deed. 

The  laborious  and  accurate  examination  which  the 
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testimony  in  this  case  lias  uudergoue  at  the  Bar  has 
greatly  assisted  their  Lordships  in  determining  whether 
the  Sudde)'  Dewanu?/ArkmlufaiTiyedataiusteonGlusion. 
They  find  a  great  body  of  positive  evidence  to  the 
fact  of  adoption,  given  by  persons  who  swear  to  having 
been  present  at  the  time  when  the  Ranee,  being  of 
sound  mind,  addressed  Bhya  Jha,  sajing,  '.'  When  I 
was  but  five  or  six  months  old  my  Mother  died,  and 
a  short  tinie  after,  my  Father  died ;  and  ever  since 
yoTir  Father  maintained  me,  and  having  brought  me 
to  this  Rajah,  gave  me  in  marriage ;  I  am.  therefore, 
greatly  indebted  to  your  Father,  and  thereby  you 
have  claims  on  me ;  I  have  made  you  mj^  Khurta 
fooira,  property,  estate,  and  effects,  which  I  have  be- 
queathed to  you  ;"  after  which  words  Bhi/a  Jha  rose 
and  thankfully  accepted  them.  These  witnesses 
further  swear,  that  she  told  Bhja  Jha  to  burn  her 
body  and  pei-fonn  the  Shradh  ;  others  swear  that,  in 
their  hearing,  the  Ranee  personally  declared  on  the 
same  morning,  that  she  had  actiially  made  Bhjja  Jha 
her  Khurta  Pootm,  and  gave  her  reasons  ;  and  others 
depose  that  she  had  on  that  same  morning  consulted 
them  as  to  the  proper  hour  for  making  a  Khurta 
Pootra.  It  is  beyond  all  dispute,  that  Bhya  Jha 
almost  innnediately  after  the  death  of  the  Ranee 
burnt  her  body,  an  office  which  it  belonged  to  Khurta 
Pootra  to  perfoi-m  ;  that  his  right  to  succeed  as  Khurta 
Pootra  was  claimed  for  him  by  a  petition  presented 
the  next  day,  and  that  he  also  publicly  performed  the 
ceremony  of  the  Shradh  three  days  after  the  death, 
as  the  adopted  heir,  on  which  occasion  he  Avas  placed 
on  the  Musnud,*  and  the  turban  put  upon  his  head. 

*■  Tlip  ousliioQ  or  chair  of  State  in  whick  it  litrja/i  or  Zemindar 
sits  in  public. 
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isiw.        Oil  (ijQ  other  luiiul  it  u  sworu  by  many  witnesses  "who 

rE.uuNDEii    profess  to  have  been  in  attendance  on  the  Ranee  on 

V  ^?,  lAE  ^|_^^  ^i^y^  ^j^^j.  gj^g  j^^i  ^^^^  make  any  Khiirta  Pootra  ; 

^"1ii\G^'^°  that  she  was  incapable  from  extreme  illness  and  in- 
sensibility of  doing  any  snch  act ;  that  several  of 
the  persons  who  swear  to  having  -witnessed  the  act 
were  not  present  at  the-  time ;  that  Blv/a  Jim  himself 
was  absent  from  the  house  during  that  morning,  and 
did  not  arrive  till  after  the  death  of  the  Ranee  ;  that 
lie  was  at  another  place  at  the  time  when  the  adop- 
tion is  sworn  to  have  taken  place ;  and  that  he  had, 
for  a  long  time  before,  ceased  to  come  into  her  pre- 
sence, in  consequence  of  her  having  been  displeased 
with  him  on  account  of  his  having  practised  sorcery  , 
against  her.  Declarations  of  witnesses  on  both  sides, 
contrary  to  the  facts  deposed  to  by  them  in  e\'idence, 
are  sAVorn  to  by  others  ;  and  tampering  with  the  Avit- 
nesses  by  the  Opponents  on  both  sides  is  deposed  to. 

It  cannot  be  denied,  therefore,  that  circunistauc'cs 
are  stated  upon  the  face  of  the  evidence  which  ai'e 
calculated  to  excite  suspicion,  both  "with  respect  to  the 
fact  of  the  adoption,  and  the  credit  of  several  witnesses 
adduced  to  prove  it. 

But  the  case  of  the  Appellants  is  foimdcd  iipon  a 
charge  of  positive  fraud  and  imposition,  and  gross 
fi'aud  is  not  to  bo  imputed  upon  suspicion  only. 
Unless  the  charge  be  proved,  parties  are  not  to  be 
released  from  agreements  entered  into  by  their  solemn 
acts.  There  may  be  ground  to  pause  in  giving  full 
credit  to  the  alleged  adoption  ;  but  their  Lordships, 
iipon  a  review  of  the  testimony  given  on  one  side  and 
the  other,  regard  being  had  both  to  the  matter  and 
the  credibility  of  such  testimony,  do  not  see  such  a 
preponderating  weight  of  evidence   against   the  fact  of 
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adoption  as  to  justifj- a  dotcrminatiou  that  tlic  assor-        i^^^S- 
tiou  of  its  existence  was  an  utter  falsehood,  and  they    Rajtxder 
are,  therefore,  of  opinion,  that  the  gronnd  of  impeach-  ^'^^'"-'^i^"  ^^ 
ing  the  Soluhiamah  by  the  co-heirs,  on  account  of  its  buai  c.ovisd 
being  founded  on  a  siiggestio  falsi  by  their  Opponent, 
Bhya  Jim,  has  not  been  maintained. 

The  next  objection  to  the  Soluhnamah  is  an  aUegod 
suppresslo  vcrl. 

But  the  evidence  does  not  afford  any  foundation  for 
that  objection.  If  the  imputed  falsehood  of  the  adop- 
tion be  laid  out  of  the  case  for  want  of  sufficient  proof 
to  support  that  imputation,  the  parties,  in  respect  of 
the  knowledge  of  circumstances,  must  be  considered 
to  stand  upon  equal  terms.  They  belonged  to  the 
same  caste,  they  lived  in  the  neighbourhood  of  the 
Ranee  at  the  time  of  her  death ;  they  had  the  op- 
portunity of  making  inquiry  into  all  material  facts, 
and  their  attention  was  alive  to  the  grounds  of  claim 
to  the  property ;  these  grounds  having  been  made 
the  subject  of  assertion  on  the  owo.  side  and  denial 
on  the  other,  before  the  execution  of  the  deed.  It 
does  not  appear,  that  Bhi/a  Jim  was  in  any  respect 
better  informed  with  respect  to  the  rights  of  the 
heu-s,  the  bearing  of  the  law  upon  theii-  rights  or 
his  own,  or  the  nature  or  amount  of  the  property, 
real  and  personal,  than  the  heirs  themselves,  still 
less  that  anything  was  concealed  which  they  might 
not  be  supposed  to  know  as  well  as  he. 

The  ground,  however,  which  is  most  strongly 
relied  upon  and  to  which  a  gi-eat  part  of  the  evi- 
dence is  addressed,  is  that  the  heirs  were  induced  to 
execute  the  Soluhnamah  by  intimidation  and  undue 
persuasion. 

Tlie  person  alleged  to  have  been  most  active  in  this 
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r8".9.       respect  is  Bhi/a  Mam  Missrr,  the   Jfooktar  or  Manager 
Raj  UNDER    of  the  late  Ranee ^  who  is  said  to  have  urged  the  heirs 
^^^^^  Eae  |.q  enter  into  the  compromise,  by  repeated  importu- 
BijAi  GoviKD  nities,  b)'  the  representation  of  the  injury  which  they 
must  necessarily  sustain  by  a  long  proti-acted    liti- 
gation,  which  woidd    prevent  both  them    and  their 
childi-eu  from  deriving  any  benefit  from  the  zemindary, 
and  by  aetiial  threats  tliat  he  woidd  cause  the  nun  of 
it,  and  liad  the  means  of  can-ying  sucli  threats  into 
effect. 

Other  persons,  and  anumg  them  the  Collector  of  the 
East  India  Company,  are  stated  to  have  used  pei'sua-  ■ 
sion  to  the  same  eif ect  as  Bhjja  Ram  Misser ;  but  it 
is  to  be  observed,  that  the  charge  of  having  emploj'ed 
intimidation  is  confined  to  the  latter ;  and  that  as  he 
was  dead  at  the  time  when  witnesses  in  support  of 
the  charge  were  examined,  the  opportimity  of  con- 
fronting them  by  his  evidence  was  known  by  the 
Avitnesses  to  be  lost.  At  what  precise  time  Bhija 
Ram  Missef  died,  does  not  appear.  In  the  examimi- 
tion  of  Doorgapersaud,  however,  on  the  16th  \>l  April, 
1811,  it  does  appear  that  he  was  then  dead ;  and  it 
was  not  till  after  that  day,  that  the  examinations 
were  taken  of  the  witnesses  who  chai'ge  Bhya  Ram 
3Iisser  with  having  employed  threats. 

The  advice  to  enter  into  a  compromise  rather  than 
engage  in  litigation,  subject  to  be  proti-acted  by  ap- 
peal, not  only  to  the  Sudder  Detoanny  Adaidut,  but 
to  England,  could  not,  in  the  absence  of  fraudulent 
intention,  be  deemed  a  ground  for  impeaching  the 
validity  of  the  Soluhnaiiuih.  Indeed,  Doorgapersaud 
himself,  the  Vakeel  of  Sree  Narain  Rae,  states  in  his 
evidence,  that  he  concuiTcd  in  persuading  his  Client, 
upon    the    same    grounds,    to    accede   to    the   com- 
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promise ;  and  his  cviileiice  with  respect  to  fraud,   in        ^•'*^^- 
causiug  the  Soluhnamah  to  be    executed,  is  confiued 
to  the  persiiasioii   and   advice   in   which   he   himself 

„  1  BiJAI  GOVIND 

coucm-red.  gu^o. 

The  allegation  of  compulsion,  by  the  threats  of 
Bhi/a  Ram  Misscr,  brought  forward  in  evidence  after 
his  death,  cannot  countervail  the  solemn  and  un- 
equivocal declaration  made  by  the  heirs  to  the  Judge 
of  the  Court,  that  they  had  voluntarily  entered  into 
the  engagement,  that  they  were  satisfied,  and  had 
agreed  of  their  free  will  to  relinquish  a  moiety  of  the 
property,  more  especially  when  it  is  recollected,  that 
they  AVere  not  taken  by  surprise,  having,  according  to 
their  O'mi  evidence,  executed  the  instrument  after  the 
respective  claims  of  the  parties  had  been  tlie  subject 
of  dispute. 

The  last  ground  of  objection  is,  that  the  heirs  have 
given  up  a  moiety  of  thoii-  undoubted  right,  under  a 
palpable  mistake,  of  which  it  is  contrary  to  the  prin- 
ciples of  equity  that  B/ii/a  Jha  should  be  allowed  to 
take  advantage. 

To  judge  properly  of  this  objection,  we  must  locik 
at  the  cii'cumstances  as  they  stood  at  the  time  when 
the  Soluhnamah  was  executed.  The  Appellants  are 
not  entitled  to  avail  themselves  of  all  the  light  which 
subsequent  investigation  in  the  comse  of  the  suit  has 
throA^ni  upon  their  claims.  If  the  natiu-e  or  the 
extent  of  the  rights  of  the  respective  parties  could  be 
considered  as  the  fair  subject  of  doubt  at  the  date  of 
tlic  deed,  and  if,  to  avoid  expense  and  delay  by  legal  in- 
quiry, they  agreed  to  settle  the  contest  by  an  amicable 
arrangement,  such  transaction  is  not  to  be  disturbed 
on  the  ground  of  the  inequality  of  l)(;nefit  which  cither 
party  may  eventually  lune  received  from  it. 
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]s,39.  It  ii^g  ultimately  been  ascertained  tliat  tlio   Ranee, 

TUjunder  without  the  authority  of  the  IlaiaJi^  lier  Ilusband,  was 
APwUN  AE  ^^^  cutitled  to  make  au  adopted  lieir  to  her  Ilusbaud's 
^"'siNG^""  ce;HMic?«r_^.  But  at  the  date  of  the  Soluhnamah,  even 
this  point  docs  not  seem  to  have  been  taken  as  clearly 
understood.  Srce  Narain  Rae  and  his  Brother  were 
related  to  the  late  Rajah  in  the  seventh  degi'ce ;  and 
Bhya  J  ha  was  her  Cousin,  the  Son  of  her  Uncle  ;  and 
not  only  do  they  in  the  Soluhnamah  say,  if  Bhija  Jha 
was  Khurta  Pootra  ho  was  also  an  heir ;  but  the 
Judge  of  the  ZiUah  Court  sa}'s,  if  Bhj}a  Jha  was 
really  Khurta  Pootra,  he  would  be  entitled  by  the 
Shastcr  to  the  whole  estate,  real  and  personal.  It 
appears  further,  that  besides  the  zemindary  of  the 
Rajah,  the  Ranca  died  possessed  of  a  very  large 
zemindarij  property,  part  of  which  had  been  pur- 
chased during  a  long  widowhood  of  nineteen  years. 
Whether  any,  and  what  part  of  such  zemindary 
property  had  been  given  to  her  by  her  Husband, 
whether  any,  or  what  part  of  it  was  purchased  with 
the  profits  of  her  Husband's  zemindary,  or  anj",  and 
what  part  with  her  own  propertj^,  is  quite  unascer- 
tained. Further  it  appears,  that  she  died  possessed  of 
more  than  three  lacs  of  rupees  in  personal  effects,  or 
nearly  £30,000.  That  she  was  entitled  to  dispose  of 
her  separate  property  or  Stridhun,  consisting  of  what- 
ever was  given  to  her  by  her  Husband,  or  her 
Husband's  family,  or  any  pai-t  of  her  own  family, 
Avhether  moveable  or  immoveable,  by  adopting  au 
heir  of  her  o-wn,  appears  to  have  been  sufficiently 
established;  whether  she  was  authorized  to  dispose 
of  landed  property,  piu-chascd  with  the  profits  of  her 
Husband's  ::e/«iH(far?/,  and  remaining  in  her  possession 
at  ker  death,  became  a  subject  of  discussion  in  the 
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Siiddcr  Dcivannu  Adawhtt ;  the  result  of  •vrhicli  discus-        i'^'*^- 
jfion  appears  to  have  been  unfavourable  to  her  right ;    Eajujtder 
but  it  coulil  not  by  any  means  be  treated   from  the     "^    ^_ 
commencement  of  the  adverse  claims  as  a  matter  fi"ec  ^'■'^^,';f  ^" 
from  doubt ;  for  Mi-.  Harrington,    in   his   minute  with 
reference  to  the  final  judgment  of  the  Siidder  Dewaniiy 
Adawliit,  though  he  expresses  his  concurrence  in  the 
result  above  mentioned,  and  refers  to  the  Bewustas  of 
the  Pundits  in   support   of  it,  remarks  that  it  is  not 
clearly   decided  by   the   authority    of  works   of   the 
Mithila  school,  to  which  this  family  belonged,  whether 
any  moveable  propertj',   inherited  by  a  "Widow  fi'om 
her  Husband,  and  in  her  possession  at  the  time  of  her 
death,  or  any  money  or  other  property  arising  from 
the  product  of  the  landed  estate,  during  her  possession, 
devolves,  on  her  death,  to  her  0'\^ti  heir  or  to  the  heir 
of  her  Husband. 

Under  all  these  crreumstances,  the  true  amoimt  of 
the  relative  rights  of  the  litigant  parties  must  be 
considered  as  lla^■ing  been  doubtful,  whether  the  law 
or  the  fact  be  regarded.  The  uncertain  event  of  the 
legal  part  of  the  case  may  be  inferred  fi'om  what  is 
contained  in  the  minute  of  Mr.  Harrington  above  re- 
ferred to.  And  it  is  justly  observed  by  Mr.  Stuart j 
the  other  Judge,  that  even  after  all  the  inquiry  which 
had  taken  place,  the  rights  of  the  parties,  as  they 
flepeudcd  on  facts,  remained  so  doubtful,  that  they 
would  even  then  afford  a  fair  and  equitable  basis  for 
a  compromise. 

Upon  the  whole,  therefore,  their  Lordships  are  of 
opinion,  that  the  Appellants  have  failed  to  establish 
that  the  execiition  of  the  Soluhnamah  was  obtained  by 
fraudulent  misrepresentation,  or  concealment,  or  the 
execution  of  it  compelled  by  fear,   or   that  the   agree- 
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1839.        ment  at  llio  time  when  it  was  entered  into  was  not  ;i 
fail-  subject  of  compromise  of  disputed  and  doubtful 
rights :   and,    consequently,    that    the   decree   of  the 
^"'"^°^'''^°  Sadder  Dcwanny  Adawhit  ought  to  be  affii-med. 

That  Coiu't,  though  it  affirmed  the  decree  of  the 
Provincial  Court,  did  not  give  the  costs  of  the  appeal, 
because  a  full  opportunity  of  investigating  the  case  in 
the  Coiu-t  below  had  not  been  allowed.  But  a  very 
full  investigation  of  the  case  took  place  in  the  Suddcr 
Dewanmj  Adawhit.  From  the  decree  of  that  Coiu't 
an  appeal  was  made  to  the  King  in  Council,  and  in 
consequence  of  the  Appellants  having  omitted  to 
appeal,  the  case  was  heard  cx-parte,  and  the  decree 
affirmed.  The  Appellants  upon  a  special  application 
to  His  Majesty  in  Council  were  allowed  to  restore  the 
appeal,  and  bring  on  the  case  for  hearing,  their  Lord- 
ships being  of  opinion,  that  instead  of  affirming  the 
decree,  they  ought  to  have  dismissed  the  appeal. 
The  case  has  now  been  fully  considered,  and  the 
judgment  being  in  favour  of  the  Eespondcnt,  affii-m- 
ing  the  determination  of  two  Courts  in  India,  as  well 
as  the  former  determination  here,  their  Lordships  are 
of  opinion  that  the  costs  of  the  appeal  ought  to  be 
paid  by  the  Appellants. 
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Jajo'der  Xaraix  Eae  and  Moiiaix-  \ 

DEii  ISTaeain  Eae,  the  two  svirviving  /   j  ,,„^.//^f;^/^ 
Sous  ami    reprcseutativos  of  Suee  \  ^  ' 

Nakain  Jxxe,  deceased     .     -     -     -  j 


BiJAi  GoviXD  SixG,  Son  and  represen- 
tative of  BiiYA  JuA,  deceased  -     - 


Respondent. 


On  appeal  from  the  Sudder  Dcwann'j  Adawlut  of 
Bcnfjal. 


T 


HE  question  raised  upon  this  appeal  respected  the 
lF(.£S27«f  or  mesne  profits  of  the  ^e»w'«f/«ry  of  Havila 
Poorneah^  the  subject  of  the  previous  case,  and  the 
mode  in  ■which  the  accounts  were  directed  to  be  taken 
by  the  decree  gi'V'ing  possession. 


20tli   Juno    & 

otli  July, 

183!)." 


The   ailinis- 
sioii  iinil  con- 
sent of  a  Vii- 
keel  made  ■with, 
dwe  autto- 

By   the  decree  of   the   Sitdder  Dcwamvj  Adawlut.,  his  client, 
bearing  date  the  27th  of  Juhj,  1812,  confii-miug  the  though  not 

_  °  _      _  •'>  '  °  present  at  tliw 

decision  of  the  Provincial  Court  of  the  28th  of  JuIj/,  timoofmak- 
1809,  the  Soluhiiamah  was  declared  valid,  and  ordered  therefore,  an  ' 
to  be  enforced.  Order  was 

made  tor  the 

After  the  admission  of  the  appeal  from  these  de-  paj-ment  of  a 

certain  sum, 
*  Present :   Lord  Brougham, Mr.  Justice  Bosanquct ,  Mr.  Justice   being  the 

Erskinc,  and  th.;  Right  Hon.  Dr.  Lusbington.  ™''^^tj'  "}  ^ho 

T.  •       .-.         -11  V  f>-     Til         ,   TT    ,     T-,         -r^  prontsoiun 

rnvy  Louncillors, — Assessors,  bir  Edward  Hyde  East,  Bart.,    estate  foimd- 

and  Sir  .Vlexander  Johnston,  Knt.  ed  on  the 

.amount  for 
which  security  had  been  taken  as  the  rcnt.il  of  the  zf»ii«f/»(n/ when, 
jiossossion  wa.s  given  up,  and  that  amount  was  admitted  and  assented  to. 
by  the  ra/.c(7in  Court,  and  the  Order  made  accordingly,— held,  by  the 
Judicial  Committee,  affinning  the  judgment  of  the  Court  below,  that 
such  consent  was  binding  on  the  Clicut  and  precluded  htm  from  after- 
wards opening  the  account. 

Interest  at  the  rate  of  one  per  cent,  pn-  meiiscin,  to  be  calctilated  at 
the  end  f>f  each  year,  does  not  moan  compound  interest,  so  as  to  admit 
of  interest  being  charged  upon  the  rests,  but  interest  cukidatcd  I'if 
mensem,  but  payable />cr  annum. 
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is:j9.       crocs  by  Sree  JSaruia  Rao  to  the  King  in  Council,  the 

Rajumjku   Suddcr  Dcwaiuvi  Adawlut,  on  the  16th  of  November^ 

'",„*    '■     1  SI  2,  ordered  that  the  Z<//«/i  Court,  before  giving  effect 

*^"'«iNG^"*"  to  the  decree,  shouhl  require  Bhya  Jim  to  give  security 

before  he  was  let  into  possession  of  the  moiety  of  the 

zemindarij.  This  was  accordingly  done,  and  he  entered 

into  possession  of  his  moiety  of  the  zemindarn. 

On  the  ISth  of  December^  1819,  an  Order  was  made 
by  the  Court,  by  which  it  was  ordered,  that  the  Sar- 
rishtadar  and  Peishkar  (or  record-keeper  and  account- 
ant) of  the  Court  shouhl  make  an  account  of  what 
the  Eespondent  had  to  receive  Avith  reference  to  one 
moiety  or  portion  of  the  same,  of  Rs.  1,12,740  per 
annum,  taking  it  from  the  commencement  of  the 
AppcUauts'  entry  into  the  possession  of  the  semindarij, 
to  the  end  of  the  MooUci  year  1215  (1809  a.d.).  with 
interest  on  the  said  amount,  making  the  calculation 
at  the  end  of  each  year  up  to  the  date  of  the  decree 
of  the  Provincial  Court,  and  that  having  cast  up  to- 
gether the  principal  and  interest  of  the  profits  up  to 
the  date  of  the  decree  given  by  the  Provincial  Court, 
they  should  calculate  upon  the  whole  amount,  in- 
terest, at  the  rate  of  1  rupee  j^c  ccntmii  per  mciisem, 
up  to  the  date  of  the  decree  of  the  Suddcr  Dctvanny 
Adawlut. 

It  appeared,  that  the  Vakeel  for  the  Appellant  had, 
fm  the  case  coming  again  before  the  Court,  agreed  in 
the  name  of  his  Client  to  the  sum  calculated  as  the 
mesne  profits  of  the  zemindar)/,  though  he  at  the  same 
time  objected  to  the  rate  of  interest. 

The  accounts  were  made  out  on  the  principle 
directed  by  this  Order. 

By  an  Order  made  on  the  23rd  of  December,  1819, 
in  compliance  with  the  prayer  of  a  petition  to  that 
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puqiort,   tlie    Court  ordered  and  declared,    thai   the     ^  ^^^''^  ^ 
Ecspondcut   was   entitled   to   receive  interest  on  the    Hajltnuee 
money  lodged  with  the  siireties  for  the  first   year.     '   %/ 
And  on  the  day  follo^ving,   in  the  same  month,  the 
Court   further    ordered  the    Eespondcut  to  he   paid 
lis.  15,4G9,  2a.  Cg.  Ic,  being  interest  on  Es.  1,13,745, 
8a.  and  lOg.,  half  of  Es.  2,27,401,  la. 

On  the  3rd  of  January,  1820,  the  Court  ordered  the 
Appellants  to  pay  the  Vaked  double  fees. 

Sree  Naixim  Rae,  on  the  22ud  of  March,  of  the  same 
year,  presented  a  petition  complaining  of  the  inanuer 
in  which  the  Wasilat  account  had  been  taken,  and 
the  several  Orders  already  referred  to  :  these  objec- 
tions were  however  overruled,  and  the  C'om-t  rejected 
the  petition. 

From  these  several  Orders  the  Appellants  appealed 
to  Ilis  Majesty  in  Council. 

Sir  Charles  Weihcrell,  Q.  C.,  and  ]\Ir.   J.  Sliiurf, 
for  the  Appellants. 

The  sum  the  Appellants  have  been  called  upon  to 
pay  is  calculated  on  an  hypothetical  accoiuit  of  the 
mesne  profits  of  the  zemindar?/:  the  Court  below, 
instead  of  ascertaining  or  ha\"ing  an  account  taken  of 
the  amount  of  rents  and  profits  actually  received,  in 
respect  of  the  zeiuindari/,  has  charged  the  Appellants 
with  the  amount  for  which  security  had  been  given 
when  their  ancestor,  Sree  Narain  Rac,  was  let  into 
possession,  Avhich  was  a  mere  estimated  amoimt,  and 
there  is  no  evidence  that  the  actual  produce  was  so 
great :  the  C!om't  has  charged  the  Appellants  with 
interest  on  that  sum. 

There  is  no  agreement  which  binds  (he    Appellants 
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Kakaix  Eae 


BiJAI    GOVIND 


io  pay  the  amount  tlius  calculatod  :  thoy  haA'C  not 
Eajlxdeu  Loimd  themselves  to  more  than  they  -would  here  in 
England :  in  a  C'om-t  of  Equity  here,  they  could  not 
have  been  called  upon  to  account  for  more  than  such 
suras  as  they  might  have  with  due  diligence  received, 
all  just  allowances  being  made,  according  to  the  cir- 
cumstances of  the  case.  But  the^  Court  "will  not 
decree  the  pajmient  of  the  sums  received  by  the 
parties  in  possession  unless  the  rental  is  ascertained. 
It  cannot  be  said  that  the  acquiescence  of  the  Vakeel 
to  the  loasilat  is  binding  on  the  Appellants.  If  an 
Attorney  here  admits  a  rental  by  mistake,  the  Court 
will  coiTect  it.  3Iosele>j\s  case.*  An  agreement  of 
this  kind  is  of  so  unusual  and  extraordinary  character, 
as  to  brad  a  man  to  admit,  as  tlie  basis,  a  certain 
amount  of  rent,  that  this  Coui't  wiU  look  with  suspi- 
cion into  the  agreement,  whether  there  is  a  different 
practice  fi'om  oiu'S  in  India  or  not.  Siich  an  agree- 
ment here,  by  a  Solicitor,  would  not  be  upheld  for  a 
single  moment ;  it  is  too  improvident.  There  is  a 
great  difference  in  this  from  an  agreement  in  taking 
an  account  in  the  Masters'  Office.  It  is  clear,  in  this 
case,  it  cannot  be  bindrag ;  the  acquiescence  of  the 
Valcccl  to  the  tvasilat  was  not  within  the  scope  of  his 
authority,  and  therefore  null. 

The  nest  objection  the  Appellants  raise  is  to  the 
rate  of  interest :  the  Coiu't  below  has  allowed  interest 
upon  interest,  or  compound  interest ;  the  Appellants 
have  been  charged  with  compound  interest  to  an  enor- 
mous amount,  contrary  to  the  princij^le  established  by 
the  authorities  as  to  the  mode  of  taking  accounts  of 
mesne  profits  ;  they  have  been  charged  with  interest  on 
sums  which  were  not  in  the  hands  of  Srec  Narain 
*  Cited  iu  Cecil  v.  Salisiitn/,  2  Yeru.  221. 


Sing. 
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Rae,  tlieii-  ancestor,  or  in  any  manner  employed  for       1839. 
his   use,    but   had  been  paid   into   Coiu't,  and   were    Eajtjndee 
actually  in  the  hands  of  the  Court  during  tho  period  ^arain  Rae 
for  which  interest  is  charged.  Buai  govind 

By  the  Order  of  the-  3rd  of  January,  1820,  the 
Appellants  are  charged  with  double  fees  to  the  Vakeels 
employed  in  the  case :  this  was  totally  uncalled  for, 
and  very  oppressive  on  them,  and  we  trust  your 
Lordships  will  give  relief  on  all  the  points  urged  on 
bchaK  of  the  Appellants. 

Mr.  Serjeant  Spankie,  and  Mr.  Stinton,  for  the 
Eespondents. 

"With  respect  to  tho  point  now  raised  for  the  first 
time  by  the  Appellants,  to  the  calculated  amount  of 
the  mesne  profits  of  the  semiiulari/,  it  is  clear  this 
Court  will  not  interfere.  An  admission  made  by 
the  Vakeel  of  the  Appellants  to  the  wasilat  is 
binding  on  his  Client,  and  cannot  afterwards  be  im- 
peached. The  Vakeel  may  have  exceeded  his  autho- 
rity as  to  what  he  admitted,  but  his  evidence  would 
not  enure  as  an  admission.  It  is  a  clear  principle, 
recognized  in  Coui'ts  of  Equity,  that  consent  by 
Counsel  in  Court  is  binding  on  his  Client,  even  if  he 
had  no  instructions  to  consent.  Fernival  v.  Bogle.* 
If  a  Counsel  considers  himself  authorized,  and  con- 
sents, the  Court  will  act  upon  it,  and  his  Client  is 
bound  by  it.  Mole  v.  Smith.'\ 

The  question  of  interest  cannot  now  be  raised  :  it 
■was  allowed  by  the  two  Native  Courts  in  India,  under 
the  authority  of  the  Bengal  Eegulation  XIII.  of 
1796,  sec.  3,  and  their  concurrent  decisions  have 
been  confirmed  by  your  Lordships  in  Council :  it  is 

*  4  Euss.  142.  |-  1  Juc.  &  Wal.  073. 
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1839.        obvious,    therefore,    tlie    qnestiou    cannot    lie    again 

Eajunder    opened. 

Nabain  e^e       rpj^g  allowance  of  double  fees  to  the  Vakeels  engaged 

BiJAt  GoviND  iu  the  cause  was  in  the  discretion  of  the  Court  below, 
Sing.  i  •         i     ' 

and  ought  not  to  be  questioned. 

Lord  Brougham  : 

5th  Jtilj',  The  first  question  for  theii-  Lordships'  consideration 
Jf^  is,  as  to  the  manner  of  taking  the  accounts,  and 
whether  the  liability  to  pay  according  to  a  certain  scale 
was  admitted  in  a  competent  manner.  The  Appellant's 
Vakeel  is  examined,  and  we  find  in  his  evidence,  that 
he  admitted  the  amount  stated  for  principal,  but 
objected  only  to  the  interest.  He  states  as  follows : 
"  Under  these  circiunstances,  I  observed  that  before 
then,  often  had  mention  been  made  before  Mr.  John 
Herbert  Harrington,  the  former  Chief  Justice  of  the 
Court,  of  a  settlement  of  the  wasilat  accounts,  but 
the  Eespondent's  Moolttar  always  said  that  he  would 
elicit  the  wasilat  on  the  gross  collections,  and  the 
Appellant  always  objected,  by  saying  that  a  tvasilat 
could  not  be  made  item  by  item,  because  the  estate  had 
been  given  out  in  fai-m,  and  that  by  such  fanning  oiit, 
the  sum  of  Es.  1,12,740.  7a.,  being  profits,  was  forth- 
coming with  the  sureties  on  account  of  fom*  years, 
after  papng  the  public  revenues.  That  from  the  year 
1216  to  1219,  deposits  had  been  made  at  the  above 
rate.  That  how  could  he  account  to  Eespondents  item 
by  item,  and  sfarike  a  balance  :  in  fact,  the  Appellant 
has  set  forth  this  plea  in  his  petitions,  which  are  in 
existence  among  the  records.  Hence  when  the  said 
Thii'd  Judge  made  the  suggestion  upon  the  ground 
that  the  said  amount  had  been  deposited  in  the  Trea- 
sury, it  was  not  equitable  that  the  Appellant  should 
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oppose  objections  to  tlio  measure,  ou  wliicli  account  I 
admitted  it.  No  letter  came  to  me  from  Rajah  Sree 
Narain  Rae,  gi^'ing  insti'uctions  for  om-  admission  of 
the  vMsilat,  nor  did  the  Appclhmt's  Mooktar  object  ^"gj^"''""* 
to  it,  but  merely  objected  to  the  interest.  My 
colleague,  Suddanund  Pundit.,  also  objected  to  the 
interest.  After  this,  Shykh  Fyuzat.,  Appellant's  3Iook-  ■ 
tar,  brought  a  petition  for  the  purpose  of  its  being 
laid  before  the  Court,  bearing  the  Appellant's  seal.  I 
do  not  know  whether  at  that  time  Suddanund  Pundit 
was  in  attendance  in  Com*t  or  not,  but  I  filed  the 
petition,  putting  to  it  merely  my  signatui-e.  In  this 
Sree  Narain  Rie  made  no  objection  to  the  sum  of 
Es.  1,12,740,  7a.,  but  he  objected  to  the  interest  and 
to  the  paying  over  the  tvasilat  amount  to  the  Ee- 
spondent,  although  good  and  sufficient  scciuity  had 
been  taken.  At  length  the  Jiulge  of  the  Coiu't  fixed 
the  interest  at  twelve  anas  per  cent.  The  petition 
which  has  now  been  presented  to  the  Court,  contain- 
ing objections  to  the  wasilat,  is  in  opposition  to  the 
Durkhast,  which  was  presented  on  the  3rd  of  January 
of  the  present  year."  That  petition  was  not  pro- 
duced, and  doubts  as  to  the  evidence  of  the  Vakeel 
have  been  thrown  out  in  argument,  with  respect  to 
the  sums  for  which  he  consented  to  be  charged.  It 
appears  upon  principle  to  be  correct,  otherwise  it 
would  not  be  safe  to  see  any  Agent  or  Counsel,  with- 
out letting  the  parties  themselves  appear  in  the  most 
trifling  matter.  The  Court  must  in  all  such  cases  see 
the  parties  themselves,  if  they  are  not  to  be  boimd  by 
their  Agents.  The  Vakeel  here  set  up  another  scale, 
and  we  do  not  state  it  was  our  opinion  that  a  case 
might  not  be  made  out,  that  the  admission  of  the 
Vakeel  was  not  made  with  due  authority ;  but  here 
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1S39.        there  was  no  reason  to  doubt  that  he  had  the  autho- 

Eajunder    rity  of  his  Client.     We  have  not  the  petition,  but  we 

Naeain  Eae  j^^^.g  ^j^g  statement  of  the  party  filing  it.     Upon  the 

BiJAi  GoviND  whole,  we  are  of  opinion,  that  there  is  no  ground  for 

disputing  the  accm-acy  of  the  judgment  of  the  Court 

below  upon  the  first  point. 

The  next  question  is,  whether,  looking  at  all  the 
accounts,  the  sum  of  Es.  1,12,740,  is  not  to  be  taken 
as  the  net  profits,  in  contradistinction  to  the  gross 
profits.  Upon  that  point  it  is  unnecessary  to  say 
more  than  that  this  Court  does  not  see  any  reason  for 
altering  the  decision. 

The  next  point  is  with  respect  to  the  double  fees 
stated  to  be  paid  to  the  Vakeels  employed  in  the 
case  :  their  Lordships  d(3  not  see  any  ground  for  alter- 
ing the  decision  of  the  Court  below  in  that  respect. 
It  is  a  charge  which  the  Coiu't  would  be  disposed  to 
support  rather  than  to  alter,  for  this  reason,  that  it 
could  not  be  made  the  sole  and  substantive  ground 
of  appeal  itself,  because  it  comes  under  the  head  of 
costs  :  undoubtedly,  if  there  is  a  good  ground  of  appeal 
independently  of  that  point,  the  Court  wiU  take  it 
into  consideration ;  it  is  part  of  the  costs  of  defend- 
ing the  title  in  fact.  The  only  question  that  remains 
to  be  disposed  of,  is  respecting  the  compound  inte- 
rest; and  here  theii-  Lordships  do  not  entertain  the 
same  opinion  as  the  Coiu-t  below.  Fu-st  it  is  said 
by  the  Ecspoudent  that  this  was  disposed  of  by  the 
Coui-t  in  India,  confirmed  by  the  irreversible  decision 
of  the  King  in  Council.  But  when  we  look  at  the 
words,  what  is  the  interest  ?  It  is  "  interest  at  the  rate 
of  12  per  cent,  per  annum."  We  do  not  think  that 
the  Coiu't  has  any  ground  for  maintaining  that  there 
was  a  right  to  charge  interest  upon  the  Eespondents, 
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and  it  comes  simplj-  to  this  :     iu  this  Couutiy  interest        1^39. 
is  paid  half-yearly  or  yearly,  but  in  India  it  is  cus-    Rajukder 
tomary  to  pay  the  interest  at  the  end  of  each  month,     ^"'^J*^    '^^ 
at  the  rate  of  one  per  cent,  per  month,  and  the  words  bu.u^govinu 
might  mean  to  exclude  what  is  otherwise  generally 
meant,  the  payment  of  interest  monthly  :  the  Coui't 
decrees  the  payment  yearly. 

With  respect  to  the  Bengal  Regulation  XIII.  of 
1796,  their  Lordships  think  tliat  this  case  does  not 
come  within  it.  This  is  an  appeal  fi'om  the  ZiUah  to 
the  Sadder  Deivannij  Court :  whereas  the  Eogulatiou 
XIII.  of  1796  is  to  prevent  litigious  appeals  from  the 
Zillah  to  the  Provincial  Court,  but  only  litigious 
appeals.  Now,  this  certainly  was  not  so  considered 
by  the  Court,  and  if  it  should  be  said  that  they  had  a 
right,  by  way  of  fine,  to  give  compound  interest,  or 
by  way  of  costs,  it  is  quite  clear  that  is  not  the  right 
construction  ;  for  if  the  Court  meant  to  avail  itself  of 
the  power  of  the  Eegulation,  it  would  do  it  in  the 
words  of  the  Regulation,  and  it  would  be  a  decree 
for  compound  interest,  and  not  as  imposing  a  fine  or 
mulct.  Their  Lordships  do  not  think  upon  cither  of 
these  grounds  the  Order  of  the  Court  below  is  riglit. 
The  question  is  not  between  the  payment  of  interest 
between  1804  and  1809 — that  is  disposed  of  finally 
by  the  decree  now  affirmed  ;  nor  is  it  a  question  with 
respect  to  the  payment  between  1809  and  ]812— 
that  is  part  of  the  same  decree.  But  the  question  is, 
as  to  the  accumulating  interest  between  1809  and 
1812,  which  is  interest  upon  interest.  The  sum  set 
forth,  Rs.  10,360,  is  simple  interest  upon  Rs.  15,501, 
from  1804  to  1809,  and  that  not  being  disputed,  that 
10,360  rupees  is  made  prinoii)al,  and  ordered  by  the 
Court  to  bear  interest  from  1809  to  1812.     That  is 
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is,'«>.        the   only    matter  in  dispute,  wliether   that  which   is 

Eajunder    interest  from  1804   to  1809   shall  beai*  interest  from 

N.uiAix  E.^  1809  to  1812.     We  do  not  understand  that  there  is- 

BiJAi  GoviND  ^^y  dispute  about  the  interest   between   1804    and 

1809.     The  gromid   of  the  decree  of  1819  is,  that 

there   was   interest  given   on   capital   from  1804  ta 

1809,  upon  Avhieh  they  proceed  to  operate  and  give 

compound  interest,  that  is  to   say,  to  make  a  rest  at 

1809,  and  give  interest  from  1809  to  1812. 

Their  Lordships  understand  that  the  difference 
between  the  parties,  as  stated  at  the  Bar,  is  this, 
though  it  has  not  been  argued  precisely  in  this  form  ; 
that  true  it  is  that  the  Appellants  were  bound  to  pay 
simple  interest  from  1804  to  1809  upon  Rs.  15,000, 
carrying  on  the  first  interest  fr-om  1804  to  1809  ;  that 
fr-om  1809  to  1812  they  are  not  bound  to  pay  com- 
pound interest  upon  the  prior  sums,  that  is  to  say, 
they  are  not  bound  to  pay  simple  interest  upon  the 
Es.  10,360,  the  whole  amount  of  the  sum  due.  Now, 
for  the  reasons  I  have  stated,  as  well  as  the  forms  in 
Regulation  XIII.  of  1796,  the  amount  of  1812  and 
1819  being  res  judicata^  the  only  ground  that  could 
have  entitled  the  Com't  below,  in  the  decree  of 
December,  1819,  to  have  made  a  rest,  woidd  have  been 
the  conduct  of  the  parties ;  but  their  Lordships,  not 
finding  there  is  any  such  ground,  and  not  being  at  all 
aware  of  any  reason  why  they  should  lean  in  this 
case  to  compound  interest  in  the  shape  of  rests,  are 
of  opinion,  as  far  as  this  goes,  that  the  decision  of 
the  Court  below  must  be  reversed, — the  consequence 
of  which  Avill  be,  that  interest  down  to  1812  must  be 
allowed  from  the  end  of  each  year  simply  upon  the 
capital  or  principal,  without  any  interest  being  added 
at  the  beginning  of  each  vear.     All  will  be  allowed 
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(.towii  to  the  diite  of  the  decree  of  the  27th  of  -/«///,        ^^■'^• 
1812,  cutting  off  all  accumulation  and  all  the  differ-    Rajundek 
ence  between  simple  interest  upon  the  original  sum  ^  ''"^'^ 
and   eorapoimd   interest.     With   this   alteration,    the  ^'"^l^^'^^^^'^ 
decree  of  the  Court  below  will  be  in  all  other  particu- 
lars affirmed,  both  as  to  the  costs  and  as  to  the  main 
ground  of  the  appeal ;    and  as  there  is  a   sufficient 
difference  between  the  decree  below  and  the  decree 
here  it  will  be  affirmed  without  costs. 


MNG> 


James  C'laek,  Assignee  of  Thomas  )    ,       ,,     . 
Shepherd,  a  Bankrupt     -     .     .  J  ^l7^W^««^> 

AND 

B.ABOo  RouPLAUL  MuLLicK  -     -     -     Respondent. 

AND    BY    REVIVOR,    BETWEEN 

James  Clark -     Appellant^ 

AND 

Sree  MuTTi  Dooegamoney  Dossee,^ 
Executrix ;    Prawnkissen    Mul-  | 
LICK,  and    Seeekissen   Mullick,  )•  Respondents* 
Executors    of    Baboo    Eouplaul  j 
Mullick,  deceased J 

On  appecd  from  the  Supreme  Court  at  Fort  William  in 
Bengal. 

Baboo  ROUPLAUL  mullick,  a  native  Mer-      5th  July, 
chant,  resident  at  Calcutta,  within  the  lurisdictiou  of       ^^^^'  ^ 

9th  &  11th 

*  Present  :     Members      of    the    JmUcial     Committee,  —  Lord     Dec,  1840. 

Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  the  Assi^^^ 

Right  Hon.  Dr.  Lushington.  by  the  sui-viv- 

Privy  Councillors,— ^MMsor*,  Sir  Edward  Hyde  East,  Bart      "}^  Assignee 

and  Sir  Alexander  Johnston,  Knt.  '   Zi^t^^l;,  ,, 

.     ,     _  ,  ,  English  Com- 

mission, against  a  Debtor,  a  native  of  India,  and  resident  within  tho 
junsdictiou  of  the  Supreme  Court  of  Cahiitta.  Plea,  that  the  Defendant 
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iSoO.        the  Supreme  Court,  on  the  31st  of  ^fatJ,  1825,  made 

Clark       fivc  promissory  notes  in  favour  of  Thomas  Ske/iherd, 

MuLLMt     ^^^^  ^^^'  ^^^  ^^^™  '^^  ^■^-  3,812,  12  a.,  with  interest 

ut  3  per  cent,  and  payable  at  tliree,  four,  five,   six, 

and  seven  years  after  their  respective  dates. 

On  the  4th  of  Jult/,  1826,  a  Commission  of  Bank- 
ruptcy, under  the  Great  Seal  of  Great  Britain^  was 
issued  against  Shepherd^  under  which  he  was  duly 
declared  a  Bankrupt ;  and  Andrew  John  Nash  and 
Thomas  Wijatt  were  chosen  Assignees  of  his  estate 
and  effects,  the  usual  assignment  being  executed  to 
them  by  the  Commissioners. 

On  the  18tli  of  January,  1829,  Nash   died,  lea\'ing 

had  not  undertaken  or  promised  in  the  manner  or  form  as  the  Plaintiff, 
Assignee  as  aforesaid,  had  complained  against  him.  Two  days  after 
issne  joined  the  Defendant  gave  notice  that  he  intended  to  dispute  the 
trading,  petitioning  Creditor's  debt,  and  bankiaiptcy.  At  the  trial,  copies 
of  the  proceedings  in  the  Bankruptcy  Coiu-t,  the  Commission,  Adjudica- 
tion and  Assignment  to  the  Plaintiff,  and  his  co-assignee,  which  piu- 
ported  to  be  certified  by  the  Clerk  of  the  Enrolments,  and  to  be  imder 
the  seal  of  the  Court  of  Banki-uptcy  in  EiKjUmd,  pm-suant  to  the  2nd  & 
3rd  WiU.  IV.  c.  1 14,  s.  9,  were  given  in  evidence ;  but  no  proof  was 
given  that  these  copies  were  authentic,  nor  Was  the  seal  proved  to  be 
that  of  the  Coirrt  of  Bankruptcy  in  Eiif/hnid.  A  vei-dict  was  given  for 
the  Plaintiff,  liberty  being  re.?e"iTed  for  the  Defendant  to  move  for  a 
nonsuit.  A  rule  //  i'si  was  aftei-waitls  granted,  and  after  argument  made 
absolute,  and  the  verdict  set  aside,  and  judgment  of  nonsuit  entered  for 
the  Defendant,  on  the  grormds  that  there  was  no  evidence  of  an  Act  of 
Bankruptcy,  of  trading  subsequent  to  the  passing  of  the  6th  Geo.  TV. 
c.  16,  and  that  neither  that  Act,  nor  the  2nd  &  3rd  Will.  IV.  c.  114, 
extended  to  India  : — held,  on  appeal,  affirming  the  judgment  of  the 
Coui't  below, — 

1.  That  the  plea  of  nou  amimpsit  put  the  Bankruptcy  and  Assign- 
ment at  issue  sufficiently  without  any  notice. 

2.  That  the  form  of  the  plea  '■  Assignee  as  aforesaid"  was  not  an 
admission  of  the  Plaintiff's  title  as  As.signee  of  the  Bankrupt,  but  only 
used  in  reference  to  the  description  the  Plaintiff  had  given  of  himself 
in  the  declaration. 

3.  That  the  Statutes,  6th  Geo.  IV.  c.  16,  and  the  2nd  &  3rd  Will.  TV. 
c.  114,  made  to  facilitate  the  proof  of  Bankruptcy  and  Assignment  m 
Eiiqland,  did  not  extend  to  the  Coui-ts  in  India,  and  that  in  those  Com-ts 
such  evidence  of  the  Banknipt<'v  must  be  given,  as  would  have  been 
reqmi-ed  to  prove  the  £ict  if  no  Statutory  regulations  had  been  made. 

Where,  by  the  custom  in  //,(//<(,  the  Respondent  (being  a  Hindoo 
woman  of  rank)  could  not  be  pei-sonally  served  with  an  Order  of  revivor, 
the  Judicial  Committee  allowed  sei-vice  to  be  substituted  on  her  Veimn. 
or  chief  servant. 
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Wijatt,  his  co-assignee,  surviving  ;  and  on  the  23rd  of       1^39. 
March,  in  the  same  year,    W/jatt,  as  such  surviving       clakk 
Assignee,  sent  out  a  power  of  attorney  to  his  Agents,    muluok. 
William  Bruce,  John  Allen,  and  Henry  Thomas  Foode, 
authorizing   them   to   obtain   possession   of   the    five 
promissorj'-  notes,  which  were  then  in  the  hands  of 
Richard  Marncll,  the  Bankrupt's  Agent  at  Calcutta ; 
and  to  demand   payment  thereof,  and  in  default  of 
paj-ment,  to  sue  for  and   recover  the   amount   from 
Mullick. 

By  virtue  of  this  power,  Messrs.  Bruce  &  Co. 
obtained  possession  of  the  notes,  and  demanded  pay- 
ment from  MullicJi,  who  having  refused,  Bruce  &  Co. 
brought  an  action  of  Assumpsit  in  the  Supremo  Court 
at  Fort  William,  in  the  name  of  Wyatt,  as  the  sur- 
viving Assignee,  against  Mullick. 

In  this  action,  the  Plaintiff  declared  in  his  character 
of  surviving  Assignee  of  Thomas  Shepherd,  the  Bank- 
rupt; and  the  Defendant  (the  original  Respondent) 
pleaded  thereto,  that  he  did  not  undertake  or  promise 
in  the  manner  and  form,  "  as  the  said  Thomas  Wyatt, 
Assignee  as  aforesaid,  had  above  thereof  complained 
against  him,  and  of  this,"  &c. 

Two  days  after  pleading  the  above  plea,  the  Defen- 
dant gave  the  Plaintiff  notice  in  writing,  that  he 
intended  to  dispute  the  trading,  petitioning  Creditor's 
debt,  and  the  act  of  bankruptcy. 

Upon  this  plea  issue  was  joined,  and  on  the  2Gth 
of  June,  1833,  the  cause  came  on  for  trial  before  Sir 
John  Franks  and  Sir  Echvard  Ryan.  On  the  part  of 
the  Plaintiff,  the  Defendant's  signature  to  the  five 
promissory  notes  was  duly  provcid,  as  was  also  the 
death  of  Nash,  the  deceased  Assignee  ;  and  the  Plain- 
tiff also  gave  in  evidence  copies  of  the  Commission  of 

VOL.  II.  I   1 
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1839.  BaulvTTiiJtcy,  issued  against  Shepherd^  aud  of  the  dcpo- 
Cl.\ek  sitious  of  tlie  pctitioiiiug  Creditor's  debt,  the  trading, 
MuixicK.  ^^^  ^^^  ^^^  ^^  banki'uptcy,  aud  of  the  Commissioner's 
adjudication,  and  the  assignment  from  the  Commis- 
sioners to  the  Assignees  \  all  "vrhic-li  copies  piu-ported 
to  be  cei-tified  by  Thomas  Church,  the  Clerk  of  Enrol- 
ments in  Bankruptcy,  aud  to  be  imdcr  the  seal  of  the 
Coiui  of  Banki'uptcy,  pursuant  to  the  provisions  of 
the  2nd  &  3rd  Will.  IV.  c.  114,  s.  9. 

Xo  evidence  was  tendered  as  to  the  authenticity  of 
the  above  papers,  or  of  the  seal  or  certificate  or  of  the 
place  fi'oin  ■whence  they  respectively  came,  except  that 
it  was  proved  by  Mr.  Judjc,  the  Plaintiflt's  Attorney, 
that  he  received  them  with  a  letter  and  an  Act  of  Par- 
liament, about  the  end  of  3Iarch  then  last  past,  fi-om 
Messrs.  Vandercom  &  Co.,  Solicitors,  resident  in  Lon- 
don.  The  Counsel  for  the  Defendant  objected  to  the 
reception  in  evidence  of  these  sever;il  papers  on  the 
following  grounds, — ^flrst,  that  even  if  properly  authen- 
ticated, they  were  not  receivable  in  evidence,  inasmuch 
as  the  Statute,  Gth  Geo.  lY.  c.  16,  and  the  Statute, 
2nd  &  3rd  Will.  IV,  c.  Ill,  did  not  extend  to  govern 
the  rules  of  evidence  in  the  Supreme  Couit  in  Calcutta  ; 
secondly,  that  the  several  papers  were  not  properly 
authenticated ;  and,  thirdly,  that  in  order  to  render 
the  depositions  admissablo  in  e-\T.dence,  if  receivable 
at  all,  it  should  have  been  proved  that  the  Deponents 
were  dead.  The  Court,  however  ovei-ruled  the  objec- 
tions, and  the  several  papers  were  produced  and  read 
in  evidence,  and  a  verdict  was  passed  for  the  Plaintift" 
for  Es.  19,061  12  a.  (the  amount  of  the  five  notes, 
with  interest,  at  3  per  cent.),  liberty  being  reserved 
to  the  Defendant  to  move  to  enter  a  nonsuit. 

In  the  following  tcnn,  the  Defendant  obtained  a 
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nilc  nhi;   calliug  on  the  Plaintiff  to  show  cansc  why        ^^'^'^• 
the  verdict  slioukl  not  be  set  aside,  and  a  nonsuit       Clauk 
entered,  on  the  ground  that  the  verdict  was  contrary    muluck. 
to  e^ddence ; — that  evidence  was  admitted  which  was 
not  legal  evidence ; — ^that  there  was  no  evidence  of 
the  Banla'ui^tcy  ; — that  there  Avas  no  legal  evidence 
of  any  act  of  trading  after  the  period  when  the  6th 
Geo.  IV.  c.  16,  came  into  operation  ; — that  the  trad- 
ing,  since  the  1st   Sejytember^    1825,    was   expressly 
negatived; — and  that  the  0th   Geo.  IV.  c.  10,  was  a 
local  Act,  and  not  in  force  in  India. 

On  the  27th  of  Jamcar_^,  1834,  the  rule  came  on 
for  argument  before  Sir  John  Franks  and  Sir  John 
Peter  Grant,  when  the  Court  took  time  to  consider 
their  judgment ;  and  on  the  5th  of  Febriianj  follow- 
ing judgment  was  given,  making  the  rule  absolute  for 
setting  aside  the  verdict,  and  entering  judgment  of 
nonsuit  with  costs  of  the  cause,  together  with  costs 
of  the  rule  ;  on  the  grounds  stated  in  the  rule  nisi. 

Against  this  judgment  the  Plaintiff  obtained  leave 
to  appeal  to  His  late  Majesty  in  Council ;  but  before 
the  transcript  of  the  proceedings  reached  England., 
Wyatt  died. 

On  the  16th  of  March,  1836,  the  present  Ai:)pel- 
lant  was  appointed  Official  Assignee  of  the  Bankrupt 
Shepherd's  estate  and  effects;  and  thereupon,  as  such. 
Assignee,  ho  presented  his  petition  to  revive  tlie 
appeal,  Avhich  by  an  Order  of  His  late  Majesty  of 
the  8th  of  June,  1838,  was  duly  allowed. 

Pending  tliesc  proceedings,  and  on  the  2nd  of  Jidi/,, 
1837,  the  original  Pospondout,  Baboo  Roiqdaid  Mul- 
llrh\  died,  having  duly  made  and  published  his  last 
Will  and  Testament,    and  thereof  appointeJ   the  thi-ee 


268 


CASES   IN   THE   rRIVT  COUNCIL 


1839.        present  Respondents,  Sree  Mutbj  Doorgamoncy  Dosse, 
Clakk       his  Witlow,  Prawnkissen  MtiUick,  and  Sreek/ssen  Mul- 
MuLLicK      ^^^^"'  ^1^^  ^o\x^^  Executrix  and  Executors,  who  proved 
the  same. 

By  an  Order  of  Her  Majesty  in  Council  of  the 
10th  January,  1839,  the  appeal  was  ordered  to  be 
revived  against  these  Respondents. 

The  Respondents,  Prazvnkissen  Mullick,  and  S/'ee- 
kissen  Mullick,  were  personally  served  with  the  above 
Order  of  revivor ;  but  the  other  Respondent,  Srce 
Muttij  Doorgamoney  Dosse,  the  Executrix,  being  a 
Hindoo  woman  of  rank,  service  upon  her  personally 
could  not  be  effected  :  in  consequence  of  which 


Whcro,  by 
tie  custom  in 
India,  the 
Eospondent 
(being  a  Hin- 
doo woman  of 
rank)  could 
not  bo  per- 
sonally served 
•with  an  Order 
of  rcTivor, 
the  Judicial 
Committee 
allowed  ser- 
vice to  bo 
substituted 
on  lior  Dcwnn, 
or  chief  ser- 
vant, 


Mr.  Edmund  F.  Moore,  for  the  Appellant, 

Moved,  on  affidavit  of  that  fact,  for  leave  to  substi- 
tute service  of  the  Order  of  Revivor  on  the  Dcwan, 
or  chief  servant  of  the  Respondent,  Sree  Mutty  Door- 
gamoncy Dosse,  in  support  of  which  application  he 
referred  to  Bengal  Regulation  III.  of  1803,  sec.  15, 
and  the  Stutute,  21st  Geo.  III.  c.  70,  sec.  17. 

The  Judicial  Committee  granted  the  application, 
and  an  Order  was  made  for  substitutional  service,  in 
accordance  with  the  terms  of  sec.  15  of  Regulation 
III.  of  1803. 

The  Respondents  having  appeared,  the  appeal  came 
on  for  hearing. 

*  Present :  Members  of  the  Judicial  Committee — Lord  Broug- 
ham,Mr-  Justice  Bosanquet,  Mr.  Justice  ErsMne,  and  the  Right 
Hon.  Dr.  Lushington. 

Privy  CoimcLllors, — Assessor/),  Sir  Edwai-d  Hyde  East,  Bai-t., 
aud  Sir  Alexander  Johnston,  Kut. 
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Sir  William  FoUctt,  Q.C.,   and  Mr.  Edmund  F.        issg. 
3Ioore,  for  the  Appellant.  Clark 

V. 

This  case  is  of  the  first  importance,  and  must  be    Mullick. 
determined  with  reference  to  the  comity  of  nations, 
and  the  principles  of  the  Civil  and  Municipal  Law. 

By  the  Civil  Law,  moveables,  which  include  actions 
and  debts,  follow  the  person,  and  are  consequently 
governed  by  the  law  of  the  domicile,*  which  deter- 
mines the  validity  of  their  transfer.  The  only  excep- 
tion is  where  there  is  some  positive  customary  law, 
providing  for  the  particular  species  of  property,  or 
giving  it  an  implied  locality. f  Upon  this  principle, 
one  independent  State  will,  by  the  comity  of  nations, 
give  effect  to  the  laws  and  judicial  acts  of  another.:}: 
These  are  personal,  real,  or  mixed.  Of  those  that 
arc  personal,  concerning  the  application  of  which  our 
inquiry  will  be  presently,  they  are  particular  or  uni- 
versal, i.  e.,  such  as  are  purely  political  and  distinc- 
tive, or  such  as  take  effect  at  birth,  or  at  an  indefinite 
period,  as  fi-om  maniage,  by  Letters  Patent,  or  by  a 
judgment  or  decree  of  a  competent  Court ;  the  latter 
follow  the  law  of  domicile,  and  arc  recognized  and 
admitted  by  eveiy  civilized  State.  § 

The  statement  of  these  general  principles  is  neces- 
sary for  the  argument  we  submit,  for  it  is  upon  their 
due  application  that  we  maintain  the  judgment  of 
the  Court  below  to  have  been  erroneous.  As  far  as 
we  can  arrive  at  the  reason  of  that  judgment,  the 
Supreme  Court  appears  to  have  founded  its  decision 
upon  two  grounds  :  fii'st,  that  the  Bankrupt  Laws,  as 

*  Livormoro's  Diss.  162,  25). 

t  Stoi-y's  Comm.   on   tho   Coiif.   of  Laws.    §  401'.  3  Bm-go's 
Comm.  on  Col.  &  For.  IjUw,  906. 
f  Henry  on  ForcigTi  Law  and  Bankruptcy,  t.      §  P).  4  &  5. 
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1839.  fi  Code,  wcro  not  applicable  to  India^  so  as  to  carry 
CL.'iiic  tlie  Statutes  regulating  the  rules  of  evidence  as  to 
MuLLicK.  proof  of  the  petitioning  Creditor's  debt,  and  other 
matters,  into  operation  there ;  and,  secondly,  that  the 
requisites  of  the  vStatutes  themselves  had  not  been 
complied  with.  If  the  first  objection  is  tenable,  all 
inquiiy  into  the  second  is  immaterial :  but  if  the 
Court  below  were  wi'ong  in  repudiating  the  Bankrupt 
Laws  as  a  Code,  and  rejecting  the  Statutes  as  forming 
part  of  that  Code,  then  it  will  be  necessary  to  show 
that  the  provisions  of  the  Statutes  have  been  com- 
plied with,  and  that  our  title  as  Assignees  was  per- 
fected under  them. 

Before  the  Statute,  1st  &  2nd  Will  lY.  c.  56,  the 
Assignees  derived  their  title  by  ■virtue  of  the  assign- 
ment ;  until  that  was  completed,  they  had  no  interest 
in  the  Bankrupt's  estate  :  but  now,  by  sec.  2-5  of  that 
Statute,  the  personal  estate  and  effects,  and  the  real 
estate  of  the  Bankrupt,  become  vested  in  the  As- 
signees by  virtue  of  their  appointment.  It  is  not 
necessary  to  inquii'e  into  the  manner  in  which  the 
appointment  is  to  be  made,  it  is  sufficient  to  observe, 
that  it  is  a  solemn  act,  confirmed  and  established  by 
the  Commissioners,  and  as  such  is  an  adjudication  by 
a  competent  Court,  Avhich  cannot  be  questioned  or 
inquired  into  by  any  other  than  the  Court  of  appeal. 
The  affii-mativc  of  the  proposition  we  contend  for 
must,  we  admit,  depend  upon  the  general  recognition 
of  the  Bankrupt  Laws  of  other  Counti'ies  in  om*  own 
Coui'ts,  as  well  as  of  our  own  in  Foreign  Counti'ics. 
For  this  piu-pose  it  will  be  necessary  to  examine,  in 
the  first  instance,  the  cases  in  which  the  Bankrupt 
Laws  of  other  Coimtrics  have  been  held  binding  in 
our  o-ff-n  Cuiu'ts. 
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It  is  well  knowu  that  the  question  of  the  recoguition 
of  Foreign  Baulaiipt  La'n'S  was,  for  a  long  time,  a 
mooted  point.  Sir  Joseph  Jckijl,  Lord  Raymond,  and 
Lord  Talbot,  all  gave  opinions,  when  at  the  Bar, 
against  their  admission ;  but  Lord  Talbot  afterwards 
held,  that  though  the  Statutes  of  Bankruptcy  did  not 
extend  to  the  Colonies,  yet  that  the  personal  property 
of  an  English  Bankrupt  in  the  Plantations  passed  to  his 
Assignees,  Cleve  v.  Mills*  This  was  the  first  step ;  and 
the  principle  was  more  fully  acknowledged  and  acted  ou 
by  Lord  Ilardwiclce,  in  Mackintosh  v.  Ogilfie,'\  where 
a  Creditor,  a  Banknipt  residing  in  Eiujland,  having 
upon  sentence  obtained  subsequent  to  the  banki'uptcy, 
proceeded  by  process  from  the  Couii  in  Scotland  to 
recover  sums  due  to  the  Banki-upt's  estate  there,  to 
an  amount  much  beyond  his  own  debt,  was,  upon 
evidence  of  his  intention  to  quit  the  Kingdom,  re- 
strained by  a  writ  of  no  exeat  rerjno.  In  17C2,  a  case 
was  determined  before  the  Pri^-y  Council,  Assignees 
of  Buchanan  and  Hamilton  v.  Hudson  and  others,  % 
xipon  appeal  from  the  Court  of  Chancery  in  Virf/iniUy 
whereby  the  rights  of  the  Assignees  to  the  Banki-upt's 
effects  in  Virginia,  in  the  hands  of  the  Executors  of 
certain  legatees  for  whom  the  Bankrupt  was  a 
Tmstee,  was  established,  and  the  operation  of  our 
Bankrupt  Laws  on  property  situate  in  another  Country 
was  fully  established,  Solomons  v.  lioss,  in  17G4,  and 
Jollet,  v.  Dcponthietc,  in  17G9,§  were  cases  in  which 
the  Courts  hero  gave  effect  to  the  Banlcrupt  Laws  of 
Jlolland.     Neale  v.  Cottinr)ham,\\  Avhich  was  an  inter- 

*  Cooke's  Bantrupt  Laws,  297.         f  3  Swan.  3G5. 
X  3  Biu-g's  Comm.  ou  Col.  &  For.  Law,  910. 
§  1  n.  Bl.  l.'U,  note  (f),  Ed.  by  Mcj-mot,  ltJ37. 
II  1  U.  Bl.  131. 
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18.30.  mediate  case,  was  decided  in  Ireland;  there  the 
Clakk  Eaiikrupt  LaAVs  of  England  were  recognized  j  and  in 
MuLLicK.  -^^  Wilson*  determined  by  Lord  Ilardwicke,  that 
learned  Judge  held,  that  the  property  of  a  Bankrupt 
situate  in  Scotland,  was,  by  the  assignment,  vested  in 
his  Assignees  und?r  an  English  Bankruptcy.  In  Lc 
Chevalier  v.  Lynch,'f  Lord  Mansfield  says,  "If  a  Bank- 
rupt has  money  owing  to  him  out  Of  England,  as  at 
St.  Christopher' s^  Gibraltar,  &c.,  the  assignment  under 
the  Bankrupt  Laws  so  far  vests  the  right  to  the 
money  in  the  Assignees,  that  the  Debtor  shall  be 
answerable  to  them,  and  shall  not  turn  them  round 
by  saying  he  is  only  accountable  to  the  Banlcrupt ;" 
and  he  cites  Wilson's  case  as  establishing  that  rule. 
In  Ex  parte  Blakes,%  Lord  Thurlow  is  reported  to  have- 
said,  that  "  he  had  no  idea  of  any  Country  refusing  to 
take  notice  of  the  rights  of  the  Assignees  under  our 
laws,  and  he  believed  no  Country  on  earth  would  do 
it,  besides  the  Courts  in  America.''^  Sill  v.  Worsivick,^ 
determined  that  a  Creditor  of  a  Bankrupt,  who  by 
means  of  an  affidavit  of  debt  made  in  England,  after 
the  act  of  banla-uptcy  was  committed,  but  before  the 
assignment,  had  attached  money  due  to  the  Banki-upt 
in  the  West  Indies,  which  he  afterwards  received, 
might  be  sued  by  the  Assignees  for  money  had  and 
received :  all  the  previous  authorities  were  examined 
both  in  the  argument  and  the  judgment  of  that  case  ; 
and  though  the  case  as  put  by  Lord  Loughborough, 
turned  rather  upon  the  right  of  a  Creditor  of  a  Bank- 
rupt in  England,  knowing  of  the  banki'uptcy,  availing 
himself,  by  process  commenced  in  England,  to  retain 
his  debt  against  the  Assignees,  and  to  obtain  a  pre- 

*  Citod  in  5(7/ V.  Worswick,  1  H.  Bl.  G91.         f  1   Doug.  170. 
%  1  Cox.  398.     Livermore's  Diss.  151.  §  1  H.  Bl.  665. 
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ference  over  the  other  Cretlitors,  thau  xipon  the  re-       i^-^^- 
■cognition  of  the  Bankrupt  Laws  in  the  Plantations,       Clakk 
yet  the  circumstances  respecting  their  recognition  were    jj^ick. 
very  fully  discussed,  and  that  case  has  always  been  con- 
sidered a  leading  authority  for  the  point  we  are  now 
arguing  ;  and  has  been  followed  by  Hunter  v.  Potts,* 
and  Philips  v.  Hunter. "f     In  The  Rotjal  Bank  of  Scot- 
land V.  Cuthbert,X  and  SelJcrig  v.  Davies,^  it  was  de- 
cided, that  a  Commission  of  Bankruptcy  vests  in  the 
■Assignees  under  it  all  the  property  of  the  Banki'upt, 
wheresoever  situate. 

These  decisions  were  before  the  6th  of  Geo.  IV. 
■c.  1 6,  and  must  have  been  upon  the  principle  of  the 
comity  of  nations,  rather  than  the  effect  of  the  Statutes 
-of  Banki-uptcy  then  in  operation,  and,  taken  in  con- 
junction with  those  previously  cited,  led  to  the  enact- 
ments of  that  Statute.  Now,  we  maintain,  that  these 
authorities  fully  establish  the  recognition  of  the 
Bankrupt  Laws  as  a  Code,  and  that  as  the  Statutes 
of  Banki'uptcy  are  a  part  of  that  Code,  their  recogni- 
tion must  follow  to  the  extent  to  which  these  Statutes 
•are  capable  of  application  in  a  Foreign  country.  The 
very  objection  made  by  the  Court  below,  viz.,  that 
the  requisites  of  the  Statute  of  the  6th  Geo.  TV. 
c.  16,  and  the  3rd  &  4th  of  Will.  IV.  c.  114,  have 
not  been  complied  with,  affii-ms  that  proposition. 
How  can  the  Supreme  Court  decide  upon  the  due 
observance  of  the  Statutes,  if  they  have  no  applica- 
tion to  India  ?  And  if  that  Court  does  decide,  then 
it  is  interpreting  a  law  which  it  refuses  to  recognize 
— that  is  an  absurdity.  Wo  proceed,  therefore,  to 
show,  that  the  requisites  of  the  Statutes  have  been 
fully  complied  with. 

*  4  Term  Rep.  182.  f  2  H.  Bl.  402. 

J  1  Rose,  Bankr.  Cases,  4G2.     §  2  Rose,  Bankr.  Cases,  97,  291. 
VOL.  II.  J  1 
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By  the  1st  Jas.  I.  c.  15,  s.  13,  it  was  enacted,  that 
the  Commissioners  of  Bankraptcy  should  have  power 
to  gi-ant  and  assign,  or  otherwise  to  ordeK  and  dispose 
of  aU  or  any  of  the  debts  due  or  to  be  due,  to  or  for 
the  benefit  of  the  BaiJa-upt,  by  what  person  or  persons 
soever,  and  in  what  manner  and  form  soever,  to  the 
use  of  the  Creditors  of  the  Banknipt :  the   5th  Geo. 
II.  c.   30,  enlarged  the   authority   of  the   Commis- 
sioners in  that  respect ;  but  by  the  6th  of   Geo.  IV. 
c.   16,   s.   68,   the  Commissioners  are  empowered  to 
assign  all  the  present  and  futm-e  personal  estate  of 
the  Bankiiipt,  wheresoever  the  same  may  be  found  or 
known  ;  and  all  debts  due  to  the  Banknipt,  whereso- 
ever the  same  may  be  found  or  known  ;  and  the  same 
authority  is  given  them  by  the  64:th  section  over  the 
real  estate  of  the  Bankrupt,  whether  in  Eiif/land,  Scot- 
land,  Ireland,  or  any  of  the  dominions,   Plantations 
or  Colonies  belonging  to  His  Majesty.     The  1st  &  2nd 
Will.  TV.  c.  56,  ss.  25,  26  &  27,  modifies  these  pro- 
visions,   by   vesting    the    real    and    personal    estate 
absolutely  in  the  Assignees,  without  any  assignment 
from    the    Commissioners.     As    respects    the    right, 
therefore,  of  the  Commissioners,  and  the  recognition 
of   that  right   by    Foreign  Coiuts,  the    Statutes   and 
the  authorities  are  conclusive.     The  question  then  is, 
in  what  manner  are  the  Assignees  to  establish  their 
title  ;  and  have  they  piu"sued  the  proper  mode  here  ? 
The   Eespondents   have    taken   issue   on   both   th^'se 
points.     Before  the  5th    Geo.   II.   c.   30,   s.   41,   the 
depositions  could  not  be  given  in  evidence  in  an  action 
to  tiy  the  validity  of  the  bankruptcy,  because  the 
Plaintiffs  had  not  had  the  benefit  of  cross-examining 
the  witnesses  as  to  the  facts  deposed  to,  IVancisco  v. 
Gilmore  :*  to  remedy  that  defect,  that    Statute  made 
*  1  Bos.  &  Pul.  177. 
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a  copy  of  the  proceedings  in  bankruptcy,  evidence  iii 
certain  cases,  after  being  entered  of  record ;  no  pro- 
vision, however,  was  made,  respecting  the  mode  in 
which  such  copy  was  to  be  aiithcnticated ;  the  49  th 
Geo.  III.  c.  121,  ss.  10  &  11,  therefore,  enacted,  that 
the  depositions  and  proceedings  themselves  should  be 
evidence  to  prove  the  petitioning  Creditor's  debt, 
trading,  and  act  of  bankruptcy ;  the  6th  Geo.  IV 
c.  16,  s.  92,  declared  such  depositions,  &c.,  to  be 
conclusive  evidence  of  the  facts  contained  in  them, 
unless  the  Bauki'upt  should  give  notice  of  his  inten- 
tion to  dispute  the  Commission  within  a  limited  time ; 
and  the  2nd  &  3rd  Will.  IV.  o.  114,  s.  9,  enacts, 
that  such  depositions  and  proceedings,  pui-porting  to 
be  sealed  with  the  seal  of  the  Court  of  Banki-uptcy, 
shall  be  received  as  evidence  of  such  documents 
respectively.  Thus,  therefore,  the  depositions  and 
proceedings  in  bankruptcy,  when  under  the  Seal  of 
the  Coiu't,  are  made  conclusive,  and  no  question  can 
be  raised  respectiug  the  matters  contained  in  them, 
unless  in  the  case  of  notice  by  the  Bankrupt,  of  his 
intention  to  dispute  the  act  of  trading,  petition- 
ing Creditor's  debt,  or  commission.  Suppose  the 
Supreme  Court,  for  the  sake  of  argmnent,  to  be 
unconnected  and  unacquainted  with  the  law  of  Eng- 
land. If  a  judgment  of  a  Foreign  Court  was 
brought  in  suit  before  it,  all  that  would  be,  requisite 
by  the  comity  of  nations  would  be,  that  the  law 
of  the  Foreign  Court  should  be  proved.  If  the  act 
was  an  act  of  a  Coui't  of  Justice,  as  a  judgment,  thea 
it  would  be  presumed  to  be  consistent  with  the  law  of 
the  Court,  untU  the  contrary  was  proved,  Alivon  v. 
Furnival  ;*  if  in  conformity  with  a  decree  of  a  Fo- 
*  1  Cr.  Mee.  &  Eos.  277, 
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1839.  reign  State,  theu  the  Court  would  take  cognizance  of 
Clark  the  decree,  as  matter  of  public  notoriety.  But  the  case 
MuLLicK  ^^  much  stronger  here  :  the  Banknipt  Laws,  at  least  sa 
much  of  them  as  existed  previous  to  the  13th  of  Geo. 
III.  sec.  13,  c.  63,  under  which  the  Supreme  Coiu*t  in 
India  was  established,  were  part  of  the  law  of  England  ; 
the  commission  and  assignment  were  acts  of  as  valid 
authority  and  as  binding  on  aU  the  subjects  of  this- 
realm  then  as  now ;  the  only  alteration  is  in  the 
mode  of  proving  the  acts  of  the  Court  of  Bank- 
ruptcy. Is  the  Supreme  Court  to  be  permitted 
to  say,  we  acknowledge  and  receive  yom*  Bankrupt 
Laws,  nay  we  act  on  them,  but  we  require  proof  of 
yoiQ'  title,  not  according  to  your  own  laws,  but  ac- 
cording to  what  we  think  requisite  ?  By  21st  Geo. 
III.  c.  70,  s.  6,  it  is  provided,  that  'authenticated 
copies  of  Orders  and  depositions  of  the  Supreme  Court 
should  be  receivable  in  evidence  in  any  of  the  Courts 
of  Law  or  Equity,  in  Westminster  Hall.  Is  the  rule 
only  for  England?  and  that  too  when  the  authority 
making  the  nile  is  the  Legislature  itself  ?  We  submit^ 
therefore,  that  by  the  comity  of  nations, — ^under  the 
authority  of  the  acts  giving  existence  to  the  Supreme 
Coiirt, — as  well  as  by  the  law  of  England,  the  Su- 
preme Coiu't  is  bound  to  receive  an  adjudication  in 
bankruptcy,  in  the  same  manner  and  by  the  same 
evidence,  as  it  would  be  receivable  here;  and  that 
purporting  to  be  sealed  with  the  seal  of  the  Court,  it 
cannot  be  questioned,  unless  the  authenticity  of  the 
document  is  impeached.  It  appears  that  the  Judges 
of  the  Supreme  Com-t  were  of  this  opinion,  for  they 
detennined  that  the  requisites  of  the  Statutes,  6th 
Geo.  IV.  c.  16,  and  2nd  &  3rd  Will.  IV.  c.  114,  had 
not  been  complied  with. 
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By  sec.  90  of  the  Statute  of  6th  Geo.  IV.  c.  16,  it  is 
provided,  that  iu  actions  by  or  against  any  Assignee 
or  other  person  acting  under  the  Commission,  no 
proof  shall  be  required,  at  the  time  of  trial,  of  the 
petitioning  Creditor's  debt,  trading,  or  act  of  bank- 
ruptcy, imless  the  other  party,  if  Defendant,,  shall 
at  or  before  pleading,  give  notice  of  his  intention 
to  dispute  those  matters.  By  the  record  and  plea 
in  the  action,  it  appears  that  Wijatt,  having  declared 
as  siu'viving  Assignee  of  Shepherd  against  Mullicky 
the  Defendant,  the  latter  obtained  leave  to  imparle 
until  the  third  term,  that  is  to  say,  the  15th  of 
June  in  the  same  yeai-,  on  which  day  he  put  in  his 
plea,  alleging  that  he  did  not  undertake  or  promise 
"  in  manner  and  fonn  as  the  said  Thomas  Wyatt, 
Assignee  as  aforesaid,  had  above  thereof  complained." 
This  is  an  admission  on  the  record  of  the  Plaintiffs' 
title,  which  no  notice  to  dispute  could  remove ;  but 
supposing  such  notice  available,  when  is  it  giA'en  ?  not 
till  two  days  after  the  time  of  pleading,  viz.,  on  the 
17th  :  that  is  fatal  to  it,  even  if  the  title  of  the  Assignee 
was  in  issue.  Yet,  notwithstanding  these  objections, 
the  Court  below  admits  the  notice,  and  proceeds 
to  examine  the  Statutes,  and,  as  the  Eespondent  in- 
sists, decides,  that  even  assuming  that  the  copy  of 
the  Commission,  and  the  adjudication  and  assignment 
were  receivable  in  evidence,  yet  that  the  92nd  sec.  of 
6th  of  Geo.  IV.  c.  16  is  so  far  repealed  or  controlled 
by  the  2nd  &  3rd  Will.  IV.  c.  114,  s.  9,  that  deposi- 
tions are  not  receivable  in  evidence,  without  proof 
being  first  given  of  the  death  of  the  Defendants.  Now, 
though  there  is  undoubtedly  some  confusion  between 
the  7th  and  9th  sections,  it  cannot  be  maintained  that 
the  former  overrides  the  latter  ;  and  interpreting  them 
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togetlier,  it  is  quite  clear  that  the  7th  applies  only  to- 
particular  and  indi-\'idual  depositions,  and  not  to  the 
record  of  the  proceedings,  xmdcr  the  seal  of  the  Court. 
On  all  these  grounds  we  snhmit,  that  the  title  of  the 
Assignee  was  acknowledged  and  admitted  on  the  re- 
cord, and  could  not  be  questioned  by  the  Defendant ; 
that  the  copies  of  the  proceedings  being  imder  the 
seal  of  the  Coiui,  were  conclusive  as  to  the  matters 
contained  in  them,  and  that  no  proof  of  a  trading, 
subsequent  to  the  6th  Geo.  IV.  c.  16,  was  necessary 
and  requisite,  and  even  if  necessary,  was  not  negatived 
by  any  proof  on  the  other  side. 

Mr.    Serjeant    Spankie,    and    Mr.    E.    Vauffhan 

Williams,  for  the  Eespondents. 

We  admit  the  general  reasoning  on  the  other  side 
respecting  the  recognition  of  the  rights  of  the  As- 
signees of  a  Bankrupt  in  a  Foreign  or  Colonial  Com-t. 
"We  cannot  dispute  that  the  Assignees  of  the  Bank- 
rupt, legally  ajipointed,  have  a  right  to  the  property 
of  the  Bankrupt,  wheresoever  situate  ;  the  position  we 
dispute  is,  that  the  Supreme  Coiu't  in  India,  or  any 
other  Court  of  the  Colonies  of  England,  is  bound, 
without  inquiry  or  examination,  to  admit  the  title  of 
the  Assignees,  or,  in  other  words,  the  validity  of  the 
assignment.  To  give  effect,  in  fact,  to  a  title  founded 
upon  the  provisions  of  an  Act  of  the  British  Parlia- 
ment, without  looking  to  see  Avhether  those  provisions 
have  been  properly  complied  with.  The  comity  of 
nations  has  not  been  carried  to  that  extent  in  any  of 
the  cases  cited  ;  all  that  it  requires,  is  to  give  effect  to 
a  title,  when  that  title  is  shown  to  have  been  legally 
and  properly  acquii'ed,  according  to  the  law  of  the 
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domicile  of  the  owner.  It  is  upon  this  principle  tliat 
Foreign  judgments  are  recognized  and  enforced  in  our 
Courts  here,  as  well  as  in  the  Colonial  Coiu'ts. 

The  adjudication  of  the  Court  of  Bankruptcy  here, 
must,  if  sought  to  be  made  available  in  the  East  Indies^ 
be  pi'oved  as  a  Foreign  judgment.  For  this  purpose, 
the  seal  of  the  Court  does  not  prove  itself  even  where 
the  Judge's  handwriting,  subscribed  to  the  judgment, 
is  proved ;  the  seal  itself  must  be  proved  to  be  the 
official  seal  of  the  Court,  Henry  v.  Adnij  ;*  that  case 
was  in  circumstances  very  similar  to  the  present,  and 
has  been  followed  by  Black  v.  Lord  Bra!/hrook,f 
Appleton  v.  Lord Braybroolc^X  Alves  v.  Bunbunj,^  and 
where  the  record  upon  which  a  Foreign  judgment 
has  been  t)btained  is  put  in  proof  the  Courts  here 
will  go  so  far  as  to  examine  whether  the  judgment 
has  been  pronounced  by  a  competent  authority,  and 
in  a  case  within  the  jurisdiction  of  the  Court. 
Buchanan  v.  iiuc/cer,\\  Cavan  v.  Stewa7-t.^ 

The  nxle,  that  in  a  suit  between  parties,  both  domi- 
tiiled  in  England,  on  a  contract  made  by  them  in  a 
Foreign  country,  the  remedy  to  be  taken  is  according 
to  the  lex  loci  solutionis,  and  not  according  to  the  lex 
ioei  contractus,  was  established  in  Be  la  Vega  y. 
Vienna  ;**  that  case  overruled  the  previous  decision  of 
Melan  v.  The  Duke  de  Fitzjames,-f-\  which  decided  that 
if  a  Defendant  be  held  to  bail  in  this  Country,  on  an 
insti'ument  entered  into  in  France,  by  whicli  instru- 
ment his  property  only,  and  not  his  person,  would  be 

*  3  East,  220.  f  2  Starlde.  7.     C  Miui.  &  Sel.  39. 

\  2  Starkie,  6.     6  Mail.  &  Sel.  34. 

§  4  Camp  28.  ||  9  East.  192.     1  Caiub.  03. 

•1   1  Starkie,  52.0.  *■•  1  Bar.  &  Ad.  284. 

ft  1  Bos.  &  Pul.   138. 


280  CASES   IN   THE   PRIVY   COrNCfL 

1839.  liable,  the  C'ourt,  on  motion,  who  discharge  him,  on 
his  entering  a  common  ai^pearance.  So  in  the  ease  of 
Huher  v.  Steiner*  where  the  French  Law  of  limita- 
tions was  pleaded  to  an  action  of  assumpsit,  on  a  pro- 
missory note,  made  at  a  place  which  was  subject  to 
the  law  of  France,  the  Lord  Chief  Justice  Tindal  said, 
"  We  take  it  to  be  clearly  established  and  recognized 
as  part  of  the  law  of  England,  by  various  decisions, 
that  if  the  prescription  of  the  French  law,  which  has 
been  opposed  to  the  Plaintiff  in  the  present  case,  is 
no  more  than  a  limitation  of  time  within  which  the 
action  upon  the  note  must  be  brought  in  the  French 
Courts,  it  will  not  form  a  bar  to  the  right  of  action 
in  our  English  Courts,  but  that  the  question,  whether 
the  action  is  brought  within  due  and  proper  time 
must  be  governed  by  the  English  Statute."  The 
■British  Linen  Company  v.  Drummond.f 

But  if  oui'  Courts  here  are  strict  in  not  admitting 
the  operation  of  the  positive  laws  of  a  Foreign  country 
to  control  the  mode  of  executing  a  contract  sought  to 
be  enforced  here,  they  are  much  stricter  in  rejecting 
rules  respecting  evidence  imposed  by  a  Foreign  Court. 
In  Brown  v.  Thornton,X  a  copy  of  a  Charter-party 
inade  in  Java,  the  original  of  which  was  entered  in 
the  Notary's  Book,  which  it  was  in  e\idence  was  never 
permitted  to  be  taken  out  of  the  Island,  but  copies 
from  which  are  evidence  in  all  Dutch  Coui'ts,  was 
rejected  as  evidence  of  the  Charter-pai'ty,  and  the 
Plaintiff  non-suited.  These  authorities  show  that  in 
enforcing  or  defending  a  contract  made  in  a  Foreign 
Country,  but  sought  to  be  carried  into  effect  here,  the 

*  2  Bing.  N.  C.  202.  f  10  Bar.  &  Cr.  903. 

i  6  Ad.  &  Ell.  185. 
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Courts  will  execute  it  according  to  the  laws  of  this 
Country.  If  the  contrary  doctrine  prevailed,  it  would 
involve  the  Tribunals  of  the  Coimtry  in  endless  per- 
plexity and  confusion. 

Treating  this,  therefore,  as  we  insist  it  is,  as  a  Foreign 
judgment,  the  Supreme  Coui't  had  not  only  power  but 
was  bound  to  examine  the  record,  to  see  if  the  judg- 
ment had  been  pronounced  by  a  competent  Tribunal. 
It  is  said  that  it  was  precluded  fi'om  the  course,  for 
that  the  Statutes,  Gth  Geo.  IV.  c.  16,  and  2nd  & 
3rd  Will.  lY.  c.  114.  extend  to  the  East  Indies^  and 
by  these  Statutes,  the  proceedings  tendered  were 
conclusive. 

It  is  necessary,  therefore,  to  inquire,  first,  how  far 
Acts  of  Parliament  in  general  apply  to  the  Colonial 
possessions  of  this  Country  ;  and,  secondly,  whether,  if 
the  Statutes  of  Banki'uptcy  do  apply,  their  provisions 
have  been  properly  complied  with.  Though  the 
Colonial  possessions  of  this  country  ai"e  subject  to  the 
control  of  Parliament,  they  are  not  bound  by  any 
Acts  of  Parliament,  unless  particularly  named ;  this 
is  the  doctrine  laid  down  by  Lord  Coke.*  by  Black- 
stone,^  by  [Lord  Mansfield,  in  Rex  v.  Vaughan,X  and 
reported  to  have  been  solemnly  decided  by  the  Lords 
of  the  Vy'iyj  Council. §  Thus  the  Statute  of  Frauds, 
though  received  in  the  establishment  of  the  Colonies, 
Jamaica,  Tortola,  Antigua,  Montserrat,  Dominica,  To- 
hago,  Grenada,  St.  Vincent,  Bermuda,  Upper  Canada, 
and  Prince  Edward'' s  Island,  as  part  of  the  English 
law,  was  not  in  force  in  Barbadoes,  the  Bahamas,  Nova 
Scotia,  or  New  Brunswick  until  enacted  by  their  own 

*  4  Inst.  286.  t  1  Comm.  108. 

+  4  Burr.  2500.  §  2  P.  W.  75. 
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1839.  Legislatures.*  Campbell  \.  IIall.-\  ln\\ie  Attomey- 
Claek  General  v.  Stewart^X  the  same  principle  was  distinctly 
MdiIick.  ^^^^  down ;  tlie  question  there  was,  whether  the 
Statute  of  Mortmain,  9th  Geo.  II.  c.  1,  extended  to 
Grenada^  in  the  West  Indies,  which  it  was  held  not  to 
do ;  and  it  was  held,  that  the  object  of  that  Statute 
being  wholly  political,  and  the  Act  intended  only  to 
hare  a  local  operation,  it  did  not  extend  to  Grenada. 

The  Statutes  of  Banki'uptcy  are  peculiarly  local ;  they 
ai-e  fiscal  regulations  for  the  recovery  and  distribution 
of  a  Banknipt's  estate.  The  ^Appellant's  Counsel  have 
found  it  impossible  to  contend  that  the  Statutes  in  all 
then-  provisions  apply  to  the  Colonies,  but  they  say, 
that  such  parts  of  them  as  are  of  general  enactment 
apply,  and  they  contend  that  the  rules  of  evidence, 
incorporated  iu  the  6th  Geo.  IV.  c.  16,  and  1st  &  2nd 
Will.  IV.  c.  56,  are  of  such  universal  application, 
that  they  must  be  held  binding  in  every  Court  within 
the  British  possessions.  It  is  true,  that  certain  rales 
of  evidence,  or  rather  provisions  for  the  reception  of 
e^ddcnce,  were  enacted  bj'  those  Statutes,  and,  there- 
fore, are  bindmg  upon  the  Courts  where  the  Statutes 
are  in  force ;  but  the  rules  formed  no  part  of  the  Code 
of  Bankruptcy,  pre\'ious  to  the  Statute  of  the  6th  Geo. 
IV.  c,  16,  being  as  all  other  rules  of  evidence,  merely 
arbiti-ary,  and  resting  exclusively  with  the  Court ;  and 
even  now,  though  it  is  enacted  that  the  seal  of  the 
Coui-t  should  prove  itself,  if  the  seal  was  impeached  as 
a  forgery,  there  is  nothing  to  prevent  the  Court  in- 
quiring into  its  authenticity ;  which,  if  the  Statute 
were  prohibitory,  as  weU  as  declaratory,  would  be 
contrary  to  its  express  enactments.     The  argument, 

*  2  Burge.  Comm.  on  Col.  &  For.  Law,  526,  785. 
7  I  Ojwp.  2J1.  t  2  iter.  H3. 
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therefore,  for  tlieir  uuiversal  application  goes  too  far,  i''^39. 
even  here,  to  be  admitted ;  but  when  applied  to  the  Clakk 
Colonies,  it  is  utterly  untenable.  Mullick, 

But  assuming  that  they  did  apply  to  the  East 
Indies,  the  Judges  of  the  Supreme  Court  held  very 
properly,  that  these  proviyions  had  not  been  complied 
with  ;  there  is  no  proof  of  trading  sufficient  to  support 
the  Commission  ;  the  deposition  in  proof  of  trading 
states  only  that  the  Deponent.,  Shejj/ienly  "  has  known 
the  said  Thomas  Shepherd  for  the  space  of  ten  years 
now  last  past,  during  which  time  the  said  Thomas 
Shepherd  did  use  and  exercise  the  trade  and  business 
of  a  Merchant ;"  that  is  not  sufficient  to  show  a 
trading  subsequently  to  the  Gth  Geo  IV.  c.  IG;  if 
the  trading  ceased  before  that  Statute  took  eiioot,  the 
Commission  cannot  be  supported.  Surtees  v.  Ellison* 
Hewson  v.  IIeard,1;  Palmer  v.  I\Ioore,X  and  Ex  parte 
Batten.^  The  affidavit  is  not  sufficient  to  support  an 
indictment  for  perjiuy,  it  is  not  definite  ;  an  equivocal 
deposition  is  insufficient.  i| 

With  regard  then  to  the  points  of  pleading ;  first, 
the  objection  that  the  notice  of  plea  was  not  served 
pursuant  to  the  Act,  has  been  taken  now  for  the  first 
time ;  no  point  was  raised  against  the  notice  in  the 
Court  below,  nor  is  it  raised  on  the  Appellant's  case  ; 
it  is  an  after-thought,  and  cannot,  if  tenable,  be  in- 
sisted on  now.  In  Calcutta  no  pleas  ai'O  delivered. 
Rule  31  of  the  Supreme  Court. 

It  has  been  further  contended,  that  the  Plaintiff's 
title,  as  Assignee  of  Banliriipt's  estate,  was  admitted 
on  the  record,   and   ought,   tlierefore,  to  have  been 

*  9  Bar.  &  Cr.  700.  f  9  Bar.  &  Cr.  7.54. 

I  II).  7ol.  §  1  Mont.  &  M'A.  -^S7, 
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1839.  assumed  witliout  further  proof ;  tliis  is  no  admission, 
CL.UIK  before  the  new  rules,  for  pleading  in  assumpsit ;  the 
MrilicK  P^^^  '^^  ^'^^  general  issue  put  in  issue  the  title  of  the 
Assignee,  even  where  the  breach  was  laid  as  by  the 
Banki'upt  himself  :  and  coupling  the  plea  with  the 
notice,  though  we  admit  the  pleading  to  be  clumsy, 
it  amoimts,  in  fact  and  law,  but  to  this,  that  I  did 
not  promise  modo  et  forma,  as  you  have  complained, 
viz.  "as  Assignee  as  aforesaid;*'  this  is  but  the 
general  issue. 

The  question,  therefore,  really  is,  whether  Wyatt 
has  shown  any  title  to  sue  as  Assignee.  Now,  the 
assignment  is  not  an  absolute  assignment,  it  is  de- 
pendent on  the  Banla-upt's  being  a  Trader  within  the 
Bankrupt  Laws.  The  assignment,  therefore,  is  not 
like  a  probate,  for  that  is  a  final  act ;  possession  of 
that  would  be  sufficient  here  ;  but  before  the  2nd  & 
3rd  Will.  IV.  c.  114,  s.  9,  the  assignment  must,  like 
any  other  documentary  title,  have  been  proved  ;  it  is 
not  like  a  judgment,  and,  therefore,  conclusive,  nor 
would  it  be  so  treated  by  the  comity  of  nations.  The 
case  of  Alivon  \.  Fiiniival*  like  the  previous  one  of 
Brown  v.  Thornton,^  only  goes  to  the  extent  of  admit- 
ting secondaiy  evidence  of  the  authenticity  of  a 
Foreign  instrument ;  but  in  the  case  before  us,  no  such 
evidence  was  tendered  ;  the  proceedings  being  sealed 
with  a  seal  purporting  to  be  that  of  the  Court  of 
Bankruptcy,  were  tendered  as  conclusive  from  that 
circumstance.  But  the  seal  of  a  Foreign  Com-t  does 
not  prove  itself.     Henri/  v.  Adey.^ 

The  assignment  must  be  produced  and  preved  in 
the  usual  way  by  the  attesting  witness,  notwithstand- 

*  1  Or.  Mee.  &  Eos.  277.  f  6  Ad.  &  El.  185. 

X  3  East,  220. 
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iiig  it  i.s  entered  of  record,  pursuant  to  6tli  Geo.  IV. 
c.  16,  s.  96,  Gomersall  v.  Sevle  ;*  anA.  in  Chamhers 
\.  Barnascom,'\  it  lias  been  solemnly  decided  tliat  de- 
positions of  deceased  ■witnesses  taken  before  the  Com- 
missioners at  the  ojaening  of  the  Commission,  and 
subsequently  em'olled  by  the  Assignees  under  the 
above  section,  are  not  admissible  in  evidence  against 
tlie  Assignees  in  an  action  brought  against  them,  to 
invalidate  the  Commission.  "VVe  insist,  therefore,  that 
the  copies  of  the  Commission  and  proceedings  could 
not  be  received  in  evidence,  in  India,  without  proof  of 
their  authenticity  being  given,  and  the  custody  from 
Avhcnce  they  came,  the  Statutes,  6th  Geo.  IV.  c.  16, 
and  2nd  &  3rd  Will.  IV.  c.  114,  having  no  operation 
in  the  Colonies  or  Plantation  ;  and  avc  say  further, 
that  even  if  it  could  be  shown  that  those  Statutes  did 
apply,  yet  that  the  requisites  of  the  Statutes  are  not 
shown  to  have  been  complied  with.  With  respect  to 
the  depositions,  if  admissible,  not  being  so  without 
proof  being  given  of  the  death  of  the  respective  De- 
l)onents,  we  do  not  think  it  necessary  to  press  that 
objection ;  the  non-application  of  the  Statutes  is 
sufficient  for  our  argument. 

Mr.  Edmund  F.  Moore,  in  reply. 

The  admission  of  the  recognition  of  the  English 
Bankrupt  Laws  in  the  Colonies,  is,  in  fact,  the  point 
we  are  contending  for.  The  Bankrupt  Laws  are  a 
Code,  which  the  rules  in  question  are  but  the  means 
of  carrying  into  effect ;  where  applical)Ie,  the  Laws  of 
Banki'uptcy  must  Ciarry  the  rules  for  their  interpreta- 
tion with  them.     The  rules  themselves,  therefore,  form 

*  2  Y.  &  J.  5.  t  1  Cr.  Mco.  &  Eo3.  347. 
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is^!'-       part  of  tho  Code  of  Banknipt  Laws,   and,  as  such, 
Cl^hk      must,  by  the  comity  of  nations,   bo  admitted.     The 
MuLLicK     ^'^^^^  insisted  upon,  as   laid  down  by  this  Coiu't,  that 
Acts  of  Parliament  do  not  bind  tho  Colonies,   unless 
they  are  specifically  mentioned  in  them,  is  not  consis- 
tent with  subsequent   decisions ;    it  is  too  large ;  for 
though  it  may  be  true  as  regards  personal  or  local 
affairs,  yet  where  an  Act  of  Parliament  is  declaratory 
of  the  law  previously  existing,  and  only  intended  to 
carry  that  law  out,   as  far  as  that  particular   law  is 
applicable,  the  Act  of  Parliament  interpreting  it  must 
go   with   it,  and  to  that  extent  must  apply   to  our 
Colonial  possessions.     The  Bankrupt   Laws  were  part 
and  parcel  of  the  laAV  of  this   Country  previous  to  the 
Charter  creating  the  Supreme  Court.     They  became 
grafted  then  in  India  as  part  of  the  Law  of  England  ; 
and  as    subsequent  decisions   vary   or  change,  their 
operation  would  be  recognized  ;  so  would  also  au  Act 
of  Parliament  for  a  similar    purpose.     But   Acts   of 
Parliament  have  been  held  expressly  to  take  effect  in 
India  ;  thus  in  Gardiner  v.  Fell*  the  Statute  of  Frauds 
was  held  to  extend  to  India,  so  as  to  prevent  lands 
situate  there  passing  by  an  unattested  Will.  The  same 
doctrine  was  maintained  in  Freeman  v.  Fairlic  ;  f  and 
both  these  decisions  were  recognized   and  confimied 
iu  a  late  case  here,  The  Mayor  of  Lyons  v.    The  East 
India    Company. %     The  fact,  therefore,  of  Statutable 
provisions   applying   to  the   Colonies   cannot  be  dis- 
puted.    With  regard  then  to   the  objections  to  the 
depositions,    the  deposition  of  ti-ading  is  sworn  to  on 
the  15th  of  Juli/y  1826,  nearly  a  year   subsequent  to 

*  1  Jar.  &  Wal.  22,  S.  C.     1  Moore,  Ind.  App.  Cases,  299. 
t  1  Moore,  Ind.  App.  Cases,  305. 
%  1  Moore,  lud.  App.  Cases,  175. 
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tlie  Act,  Gth  Geo.  IV.  c.  IG,  coming  into  operation.  1839. 
Xo  case  lias  been  cited  to  show  that  the  afhda^dts  of  Clvrk 
trading  must  specify  the  period  or  the  particulars  of  mullick. 
each  act  of  trading.  The  affidavit  of  Parker  is  in 
the  usual  form  adopted  in  the  books  of  practice.*  In 
Siirtces  V.  JElliso?i,f  the  proof  was  that  the  Trader  hod 
ceased  to  cany  on  his  business  as  a  Seed-merchant 
since  1822,  though  the  act  of  bankruptcj'  was  com- 
mitted in  1827 ;  the  proof  of  trading,  therefore,  was 
anterior  to  the  Gth  Geo.  IV.  c.  IG.  The  same  point 
arose  in  Stan-son  v.  Stead,^  Palmer  v.  J/oo?r,§  and  Ux 
parte  Bathe:\  In  either  of  these  cases  was  the  Com- 
mission superseded  because  the  deposition  of  trading 
was  insufficient,  but  because  the  proof  of  trading  was 
anterior  to  the  passing  of  the  Act.  The  notice  by 
Mullick  of  his  intention  to  dispute  the  bankruptcy 
being  made  two  days  after  the  plea,  is  a  fatal  defect ; 
it  is  apparent  on  the  face  of  it,  and  may,  therefore,  be 
urged  at  any  time.  It  has  been  expressly  decided, 
that  on  the  part  of  the  Defendant  the  notice  must 
be  served  either  before  or  at  the  time  of  pleading, 
Poole  V.  Bcll*^  Radmore  v.  Gould**  and  Gardner  v. 
Slack  .'ft  it  ■\vill  not  do  if  served  after  the  plea,  Law- 
rence v.  Cromler :%%  the  proper  com'se  was  for  him  to 
move  to  withdraw  his  plea.  The  policy  of  the  Bank- 
rupt Laws  has  been,  fi-om  their  earliest  introduction, 
that  they  should  be  general,  at  least  as  respects  their 
operation.  Like  the  Trade  and  Xavigation  Laws, 
they  are  intended  for  universal  application  ;  and  any 

•  jVrchbold's  Bankruptry,  pt.  ii.  p.  9. 
t  4  Mau.  &  Ey.  .580.  +  4  Man.  &  Ey.  ";86. 

§  9  Bar.  &  Cr.  754.  Ii  Mont.  &  M'Ar.  287. 

^[  1  Stark,  .328.  **  1  Wightwick,  80. 

•ft  IJ  Moore,  489.  t;  3  Car.  &  V.  Il'd. 
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1&S9.        clecisii-)!!  lendiug  to  idimnish  tlicir  force  or  oporation, 
Clauk      must  act  as  a  check  to  the  commerce  and  dealing  of 
MuLLicK.    nations. 

Lord  Brovgu.vm  : 
^iKao!^'  ^^is  was  an  a^ipeal  from  the  judgment  of  the 
— ' — '  Supreme  Coiu't  of  Calcutta,  in  au  action  of  assumpsit 
brought  !:))•  the  surviving  Assignee  of  TJwmus  Shep- 
herd, a  Bankrupt,  upon  promises  made  by  the  Testator 
of  the  Eespoudents  to  the  Banki-upt.  The  Defendant 
had  pleaded  the  general  issue,  and  had  in  that  plea 
denied  that  ho  "  imdertook  and  promised  in  manner 
and  form  as  tlie  said  Plaintiff,  Assignee  as  aforesaid, 
hath  above  complained."  At  the  trial  the  Plaintiff 
gave  in  evidence  a  paper  pui-^Dorting  to  be  a  copy  of 
the  proceedings  in  England,  endorsed  with  the  signa- 
ture of  a  person  stated  to  be  Clerk  of  the  Em-olments 
and  sealed  with  a  seal  purporting  to  be  that  of  the 
Court  of  Bankruptcy ;  no  other  proof  was  given  of  the 
trading,  act  of  bankruptcy,  or  petitioning  Creditor's 
debt,  nor  of  the  Commission  or  assignment.  The  i)aper 
produced  was  not  proved  to  be  a  copy  of  the  proceed- 
ings in  England,  nor  was  the  seal  proved  to  be  that 
of  the  Coiu't  of  Bankruptcy.  There  was  evidence 
giA'cn  of  trading  in  India,  but  not  coming  down  later 
than  1824.  The  promissory  notes  on  which  the  action 
was  brought  were  proved  to  have  been  made  by  the 
Defendant,  and  the  death  of  the  pei-son  alleged  to  be 
the  other  Assignee,  and  the  Plaintiff's  siu'vivorship, 
were  also  proved. 

An  objection  was  taken,  that  the  evidence  was  not 
sufficient  to  prove  the  bankruptcy  and  assignment,  on 
the  ground  that  the  proceedings  are  only  made  evi- 
dence on  this  matter  by  Statutes  which  do  not  extend 
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to  India  ;  that  these  proceedings  ■^^•ore  not  duly  proved, 
eveu  if  they  had  been  admissible  evidence  when 
proved ;  and  that  they  did  not  prove,  had  thejr  been 
conclusive,  a  trading  subsequent  to  the  1st  of  Scjjtem- 
her,  1825,  the  day  when  the  6th  Geo.  IV.  c.  16,  came 
into  operation.  A  verdict  was  taken  for  the  Plaintiff, 
with  leave  to  move  to  enter  a  nonsuit,  upon  the 
grounds  of  these  objections;  and  the  Coiu't,  upon 
motion  and  argument,  set  aside  the  verdict,  and 
directed  a  nonsuit  to  bo  entered.  '  This  judgment 
being  brought  here  by  appeal,  the  points  which  appear 
to  have  been  made  below  were  taken,  together  with 
one  on  the  form  of  the  plea,  which,  it  was  contended, 
admitted  the  Plaintiff's  title,  bj^  admitting  him  to  be 
Assignee  ;  and  another  on  the  defect  of  the  notice  to 
prove  the  baula'uptcy.  It  was  further  argued,  that 
his  capacity  of  Assignee  could  not  be  disputed,  be- 
cause it  was  not  specially  traversed  by  the  Defendant. 
But  as  the  neAV  rules  of  pleading  clearly  do  not 
extend  to  India^  there  can  be  no  doubt  whatever  that 
the  plea  of  non  assumpsit  puts  the  Plaintiff  there  to  a 
proof  of  his  title,  as  it  did  here  incontestably  up  to 
the  making  of  those  rules.  Neither  does  it  appear 
that  the  manner  in  which  that  plea  is  framed,  imports 
such  an  admission  as  has  been  contendod  for.  The 
introduction  (wholly  unnecessaiy,  no  doubt,  and  very 
imusual)  of  the  words  "  Assignee  as  aforesaid,"  does 
not  appear  to  their  Lordships  to  be  an  adoption  of 
the  description  given  by  the  Plaintiff  of  the  character 
in  which  he  brings  his  suit ;  it  is  not  an  admission 
that  he  is  entitled  to  sue  as  Assignee,  but  only  a  re- 
ference to  the  description  which  he  has  given  of  him- 
self ;  as  if  he  had  said,  "  Thomas  Wi/ait,  who  sues  as 
alleging  himself  to  be  Assignee?  of  Thomas  Shepherd^ 

VOL.  II.  L  1 
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1839.       The  question  then  will  turn  on  the  sufficiency  of  the 
Claek       evidence  before  the  Court  below  to  prove  that  title. 
MuLLicK  ^^  ^^  ^'^^  denied,  that  an  assignment  validly  made 

under  a  Commission  Jiere,  has  the  effect  of  carrying 
to  the  Assignee  a  right  to  sue  in  India  for  debts  due 
to  the  Bankrupt.  This  follows  fi'ora  all  the  rights  of 
the  Bankrupt  being  duly  vested  in  the  Assignee — 
vested  in  him  by  oiK'vation  of  the  Banki-upt  Laws  a» 
eifectually  as  if  he  had  himself  made  a  voluntary 
transfer  of  them — good  by  the  law  of  the  Country 
where  it  was  executed.  But  the  question  is,  whether 
or  not  this  assignment  has  been  duly  proved  ?  The 
Statutes  which  have  been  made  to  facilitate  the  proof 
of  the  bankruptcy  and  assignment  in  the  Courts  of 
this  Country  do  uot  extend  to  the  Courts  of  India. 
It  is  uimecessary  to  cite  authority  for  the  proposition 
that  the  pecidiar  rules  of  evidence  adopted  in  one 
Country,  whether  established  by  the  practice  of  it» 
Courts,  or  enacted  by  the  Legislature  (as  in  the  pre- 
sent instance),  for  the  Government  of  those  Courts, 
cannot  be  extended  to  regulate  the  proceedings  of 
Courts  in  another  country,  Avhere  transactions  that 
took  place  in  the  former  country  come  to  be  inquired 
of.  This  was  assumed  as  indisputable,  both  by  the 
Court  and  on  both  sides  of  the  Bar,  all  through  the 
case  of  Brown  v.  Thornton  (6  Adol.  &  El.  185);  and 
the  principles  upon  which  the  proposition  rests  were 
clearly  recognized  in  Ihiher  v.  Steiner  (2  Bing.  N.C.. 
202),  British  Linen  Compauifx.  Drummond  (10  Bar.  & 
Cr.  903),  and  other  cases.  The  provisions  respecting 
evidence,  in  the  Statutes,  6th  Geo.  lY.  c.  16,  and 
2nd  &  3rd  Will.  IV.  c.  114,  do  not  extend  to  the 
Courts  of  India :  and  in  those  Courts,  evidence  rarist 
be  given  such  as  would  have  been  required  to  prove 
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tte  facts  liiid  no  such  Statutory  regulations  been 
made,  o^ow,  in  the  present  case,  the  proceedings 
were  not  receivable  at  all,  to  prove  the  facts  stated  in 
them,  and  even  if  the  proceedrags  could  have  proved 
these  facts,  the  pajiers  purportuig  to  set  them  forth 
were  not  authenticated,  either  by  the  evidence  of 
those  who  had  examined  them  with  the  originals,  or 
by  proof  of  the  seal  under  which  they  were  said  to 
be  exemplified.  But  theii-  Lordships  do  not  consider 
that  the  depositions,  had  they  been  fully  and  duly 
before  the  Court,  would  have  been  sufficient  to  sup- 
port the  Plaintiff's  title ;  inasmuch  as  they  fail  to 
show  a  ti-ading  after  the  Statute,  6th  Geo,  IV.  c.  16, 
came  into  operation,  which  has  been  repeatedly  held 
to  be  necessary  by  the  Coui'ts  in  this  country,  and 
the  want  of  which  would  have  made  the  evidence 
unavailable  ev-en  had  it  been  given  here,  Siirtees  v. 
Ellison  (9  Bar.  &  C'r.  750),  Hewson  v.  Heard  (9  Bar, 
&  Cr.  754),  and  other  cases. 

An  objection  upon  the  notice  has  been  taken  at  the 
hearing  of  this  appeal,  which  was-  not  made  in  the 
Court  below,  to  the  gi'ound  of  moving  for  a  nonsuit. 
It  was  stated  that  the  notice  to  dispute  the  bankruptcy 
was  dated  two  days  after  the  plea  appears  by  the 
record  to  have  been  pleaded.  If  this  had  been  urged 
below  it  might  have  been  obviated  by  shomug  that  the 
plea  was  not  actually  filed  before  serving  the  notice. 

The  Defendant  had  to  the  first  day  of  term,  to  imparle, 
which  would  entitle  him  to  plead  at  any  time  within 
the  four  first  days  of  the  term,  and  the  first  day  being 
fhe  15th,  the  notice  was  dated  on  the  17th,  within 
these  first  four  days.  The  Plaintifi  plainly  treated 
the  notice  as  regular ;  for  he  endeavoured  to  prove 
his   title    by    the    assignment,    without   taking   any 
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1839.  objection  to  the  irregularitj',  any  more  than  he 
CL.YEK  availed  himself  of  the  supposed  admission  of  his  title 
by  the  frame  of  the  plea. 

But  indeed,  as  the  Statutoiy  provisions  respecting 
notice  do  not  extend  to  India,  any  more  than  those 
respecting  the  admission  of  evidence,  the  plea  of  non 
assiimjmt  put  the  bankruptcy  and  assignment  in  issue 
sufficiently  vrithout  any  notice. 

Their  Lordships  ai'e,  therefore,  of  opinion,  that  the 
judgment  of  the  Court  below  is  well  groimded,  and 
ought  to  be  affirmed. 

But  it  is  necessary  to  state,  that  theu"  Lordships  in 
coming  to  this  conclusion  do  not.  proceed  upon  a 
ground  which  appears,  among  others,  to  have  been 
taken  below,  which  was  also  taken  here,  that  the  pro- 
visions of  6th  Geo.  IV.  e.  16,  s.  92,  are  so  far  re- 
pealed by  those  of  2nd  &  3rd  Will.  TV.  c.  114,  ss.  7 
&  9,  as  to  make  the  depositions  evidence  only  in  the 
case  specified  by  the  latter  Act,  of  the  witnesses 
being  dead. 

The  judgment  of  the  Court  below  must  be  affirmed, 
with  costs. 
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JoH\  Calder Appellunf, 


EoBEKT  Craigie  IIaeket  -     -  Respondent.* 

On  appeal  from   the  Supreme   Court  of  Judicature^  at 
Fort  Williain,  in  Bengal. 

XniS  was  an  action  of  trespass,  brouglit  by  the  Ap- 
pellant against  the  Respondent,  in  the  Snpreme  Court 
of  Judicature,  at  Fort  William,  to  recover  damages  for 
the  arrest  and  false  imprisonment  of  the  Appellant,  by 
the  Eespondent,  in  his  character  of  Judge  and  Magis-  ^j^,,  ni' c.  to 
trate  of  (ho  Foi/Jdar//f  Court  of  the  ZiUah  of  JSuddeah,  f-  -f •  r™- 

•^  '    tectmg  Pro- 

m  BeUfjal.  vincial  Magia- 

Thc  Appellant  was  the  Manager  of  a  Factory  at  Tmhl  hom. 
Baiiadanqah,  in  the   same  Zillah,    belong-ine   to   Mr.  actions  for 

.  -,  1.1,  o     o  g^j.  ^Tong  or 

David  Andrews.  Both  the  Appellant  and  Eespondent  injuiy  done 
were  Eimipean  British-born  subjects.  The  proceed-  theexCTci^' 
ings  which  gave  rise  to  the  imprisonment  complained  of  their  Judi- 

of  were  as  follows  : does  not  ro'n- 

On  the  29th  of  July,  1834,  an  affray  took  place  in  prXS!^* 
a  village  called  Dalt  Boahleah,  within  the  Zillah  of  ^,^*  pi=^''«'s 

7  1        •  n       •  1-  them  on  the 

ISuddeah.  On  the  tollowing  daj'',  the  police  Darogah  same  footing 
of  the  adjoining  ThanahX  of  /ians^-o//^,  within  which  En^lLh" 

Courts  of  a 
*  I'rcsont :   Lord   Brougliam,  Mr.   Baron   Parke,   ]\[r.   Justice   similar  juris- 
Bosauquet,    and  the  IJi-rht  llouourable  Dr.  Lushiiifftou.  diction,  and 

1  r.  ■    ■     1  j.-r,i-  ■  "'^ly  gives 

t  (-riminal.  J  Irolice  station.  them  an  ex- 

emption from 
liability  when  actinfr  hona  fide  in  cases  in  whi(  h  they  hare  mistakenly 
acted  without  jurisdiction. 

Trcsi)asswiliuof-lieagainstaJudg<!foracting.judiciaUy,  hut  without 
jurisdiction,  unless  he  knew,  or  had  the  means  of  knowing,  of  the  defect 
of  jurisdiction,  nnd  it  iius  upou  tho  riaiutiff,  in  every  such  case,  to 
prove  that  fayt. 


29-i  CASES   rX   TIIE    PRIVT   COUXCiL 

the  village  of  Bouhleah  is  situate,  reported  the  parti- 
culars of  the  riot  to  the  Eespondeut,  as  the  acting 
IVEagisti-ate  of  the  Foujdary  Com-t  of  the  Ztllah  of  Nud- 
deah,  and  transmitted  the  depositions  of  the  wounded 
persons,  as  well  as  some  of  the  witnesses  of  the 
affi'ay. 

The  Eespondeut,  Mr.  Ilalket,  being  of  opinion,  that 
the  Appellant  Avas  concerned  in  the  riot,  directed  a 
robocarree  (or  order  of  insti'uctions  for  the  mode  of 
proceeding  in  the  case)  of  the  Foujdary  Court  at 
Kishnaghia\  to  be  made  and  passed,  by  which  it  was 
ordered  (amongst  other  tilings),  that  a  Perioannah 
should  be  -ftTitten  and  directed  to  the  Darogah  for  the 
apprehension  of  Mr.  Colder. 

The  robocarree  was  signed  by  the  Eesjjondent,  and 
a  Perivannah  was  accordingly  issued  on  the  same 
day,  and  delivered  to  the  Darogah  of  the  Thanah  of 
Haiiskolhj.  Under  the  authority  of  which,  the  Appel- 
lant was  detained,  and  kept  under  suiTeillance  of  two 
Burhurdanzes,*  whithiu  the  boundaries  of  Mr.  Andrew's 
Factory. 

The  Appellant  was  ultimately  brought  befoi-e  Mr. 
Hcdkef,  the  Respondent,  as  Acting  Judge  of  the  Fouj- 
dary  Court  at  KishiagJiur,  and  after  some  days'  inves- 
tigation, admitted  to  bail ;  and  was  eventually  bound 
by  recognizance  to  appear  when  called  upon.  The 
greater  part  of  the  other  prisonei's  charged  with  being 
concerned  in  the  riot  were  convicted,  and  sentenced 
to  diiierent  periods  of  imprisomuent :  but  no  fiu-ther 
proceedings  were  taken  against  Mr.  Colder. 

Upon  the  6th  of  March  in  the  follo-ftdng  year,  1835, 
Mr.  Calder  commenced  an  action  of  trespass,  in  the 

*  Mat'.McK.-k-meu. 
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Supreme  Court  at    Calcutta^  against  Mr.   Ilalket^  for        ^^39. 
assault   and    false   imprisonment.      The     declaration      Calder 
contaiued  three  counts.     The  first  alleged,  that  the     h^^ket. 
Eespondent  assaulted  and  imprisoned  the  Appellant, 
for    thirty-four  days    at  Bayadangah.     The   second, 
that  the  Ees2:)ondent  had  laid  hold  of  the  Appellant, 
and  compelled  him  to  go  from  a  House  in  Bayadangah 
to  a   place  called  Peolia,   and  from  Poolia  back  to 
Bayadangah,  and  then  to  Kkhnaghur,  and  there  imjiri- 
soned  him  for  twenty-five  days.     And  the  third  count 
alleged,  that  the  Eespondent  had  assaulted  and  im- 
prisoned the  Appellant  at  Kishnaghur,  for  thirty-four 
days. 

The  Respondent  pleaded  the  general  issue ;  and  also 
six  special  pleas,  justifying  the  several  arrests  and  im- 
prisonments, as  done  by  him  as  IMagistrate  of  the 
district  of  Nuddeah,  in  the  Pro^dnce  of  Bengal,  and  of 
the  Criminal  Court  of  the  same  District. 

The  Appellant  joined  issue  upon  the  first  plea,  and 
replied  de  injuria  to  the  six  special  pleas  upon  which 
issue  was  joined. 

The  cause  came  on  for  trial  before  the  Supreme 
Court,  on  the  23rd  JuJy,  1835,  when  several  wit- 
nesses were  examined  on  both  sides,  and  a  verdict  was 
given  for  the  Plaintiff,  on  all  the  issues  joined  in  the 
action,  with  damages  to  the  amount  of  five  hundred 
sicca  rupees,  but  with  liberty  for  the  Eespondent 
to  move  that  the  verdict  should  be  set  aside  and  a 
nonsuit,  or  verdict  for  the  Eespondent,  entered  instead 
thereof,  upon  three  several  points  reserved,  viz., 
first,  that  there  was  no  proof  of  the  arrest  of  the  Ap- 
pellant by  the  Eespondent's  Order;  secondly,  that 
under  the  pro\-isions  of  the  Statutes,  21st  Geu.  III.  c. 
70,  s.  24,  and  53rd  Geo.  Ill,  c.  155,  s.  105,  and  the 
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1809.  Bengal  Eegulutions  in  force  in  llie  Presicloucy  the 
Caldee  Eesiioudeut  was  not  liable  to  the  Supreme  Couit  in  an 
action  for  damages ;  tlie  acts  proved  appearing  in  evi- 
dence to  have  been  acts  done  by  him  as  Magisti-ate  of 
the  Pro\'inciai  Court  of  Kishmghur  ;  and,  thirdly,  jthat 
under  the  general  issue  a  sufficient  justification  "was 
2)roved. 

A  rule  nin  to  that  effect  was  granted  on  the  2nd  of 
Novemhcr. 

On  the  24th  November,  1835,  the  several  points 
reserved  were  argued  before  "the  Supreme  Court,  who 
were  of  opiuiou,  that  the  ari'est  having  taken  place 
under  the  seal  of  the  Foujdan/  Court,  and  the  Appel- 
lant being  a  British-born  subject,  and  not  amenable 
to  the  jurisdiction  of  the  Fovjdary  Coui-t,  of  the 
Zillah,  the  Respondent  liad  failed  to  support  his 
special  pleas.  They  Avere,  however,  of  opinion,  that 
under  the  general  issue,  the  Respondent  was  entitled 
to  avail  himself  of  the  protection  of  the  24th  section 
of  the  Statute,  21st  Geo.  III.  c.  70,  which  precluded 
the  Supreme  Court  fi-om  holding  jurisdiction  in  the 
action  against  the  Respondent,  and  accordingly  ad- 
judged that  the  verdict  sliould  be  entered  for  the 
Respondent  on  the  general  issue,  with  costs,  and 
costs  of  motion. 

From  this  judgment  the  Ai^pellant  appealed  to  Her 
Majesty  in  Council. 

Mr.  31.  D.  Hill,   Q.C.,  and  Mr.   C.  Biiller,  for 
the  Appellant. 

The  judgment  of  the  Supreme  Court  cannot  stand; 
they  admit  the  trespasses,  but  say  tliey  have  no  juris- 
diction to  try  the  question,  the  Respondent  having 
acted  iu  his  magisterial  capacity,  and  not  being  amen- 
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able  to  the  Supreme  Coiu-t.  Tliis  is  coutraiy  to  law, 
as  well  as  against  the  ti'ue  construction  of  the  Acts. 
21st  Geo.  III.  c.  70,  and  53rcl  Geo.  III.  c.  155^ 
The  rule  at  law  is,  that  if  an  action  be  brought  against 
a  Judge  of  i-ecord  for  an  act  done  by  liim  in  liis 
judicial  cajiacitj^,  he  must  plead  that  he  did  such  act 
as  a  Judge  of  record  before  he  can  avail  himself  of 
such  justification.*  The  Respondent  pleaded  the 
general  issue.  Now,  supposing  him  to  be  a  Judge  of 
record,  that  is  clearly  insufficient ;  but  he  also  pleaded 
specially,  that  the  acts  were  done  by  him  in  his 
magisterial  capacity  ;  yet  the  Com-t  held  these  pleas 
were  not  supported,  but  they  held  the  plea  of  the 
general  issue  sufficient,  under  the  21st  Geo.  III.  c. 
70,  ss.  2  and  24.  That  Act  was  passed  to  explain 
and  amend  the  previous  Act,  of  13th  Geo.  III.  c. 
63,  under  which  the  Supi'eme  Court  was  first  estab- 
lished; by  the  second  section  it  is  provided,  that 
persons  impleaded  in  the  Supreme  Court,  for  acts 
done  by  order  of  the  Governor- General  in  Council, 
may  plead  the  general  issue.  But  the  trespass  of 
the  Respondent  was  not  an  act  so  done.  The  Re- 
spondent is  a  Judge  of  the  Foujdary  Court,  and 
according  to  the  Bengal  Regulation  I.  of  1772, f  first 
establishing  that  Court,  but  an  Officer  of  police, 
having  no  jiu'isdiction  over  any  but  natives ;  and 
though  appointed  by  the  Governor-General  in  Council, 
the  acts  done  by  him  in  his  judicial  capacity  never 
can  be  construed  to  be  acts  done  l)y  the  order  of  the 
Governor-General,  so  as  to  entitle  him  to  plead  the 
general  issue.  The  24tli  section  of  the  Act  recites, 
that  whereas  it  is  reasonable  to  render  the  Provincial 

*  Lord  Mansfield  in  Mostyn  v.  Fabrigas,  1  Cowi).  172. 
t  See  Letter  of  Committee  of  Circuit,  par.  3. 
VOL.  II,  Ml 
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1839.  Magistrates,  as  well  native  as  British-born  subjects, 
Calder  more  safe  in  the  execution  of  their  office,  it  is  enacted, 
Halket  ^^^^  ^^  action  for  wrong  or  injury  shall  lie  in  the 
Supreme  Court  against  any  person  whatsoever  ex- 
ercising a  judicial  office  in  the  Country  Courts,  for 
any  judgment,  decree,  or  Order  of  the  said  Coiirt,  nor 
against  any  person  for  any  act  done  by  or  in  wtue 
of  the  Order  of  the  said  Court.  Now,  in  the  first 
place,  tliis  clause  applies  to  the  Orders  of  the  Court, 
and  not  to  the  individual  acts  of  the  Judge  ;  and,  in 
the  next  place,  the  jiidgments,  orders,  or  decrees,  in- 
tended by  the  Legislature,  are  such  as  the  judicial 
officer  has  authority  to  exercise,  viz.,  over  natives, 
and  not  over  British  subjects,  who  are  not  subject  or 
amenable  to  the  jurisdiction  of  the  Provincial  Magis- 
trates. Here  the  Eespondent,  a  3Iofussil  Magistrate, 
issues  a  Perwannah  for  the  arrest  of  the  Appellant, 
a  British-born  subject,  without  the  oath  of  any  party 
being  taken,  without  any  charge  made,  without  any 
accusation,  or  even  Accuser,  but  solely  on  his  own 
.suspicion,  drawn,  it  may  be,  from  the  report  of  the 
J)aro(/a/i,  but  of  which  the  Eespondent  is  in  utter 
ignorance.  The  Act  of  21st  Geo.  III.  e.  70,  was 
never  intended  for  such  a  case  as  this,  nor  can  it  be 
strained  to  meet  it.  If  the  construction  given  by 
the  Supreme  Com-t  to  the  24th  section  be  correct,  the 
Appellant  will  be  without  redi'ess  at  law  ;  he  cannot 
sue  the  Eespondent  in  the  District  in  which  the  acts 
happened,  and  the  Native  Coiu'ts  of  Siidder  and 
Nizamut  Adaivlut  are  Covu-ts  of  appeal  -without  original 
jm-isdiction.  The  consequence  wiU  be,  that  the  local 
Magisti'ates  in  India  will  enjoy  a  protection  and 
immimity  not  possessed  by  a  Jiidge  of  the  highest 
Com-t  of  Eecord  in  England. 
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Then  it  is  said  that  the  Eespondent,  being  a  Justice 
of  the  peace,  had  jm-isdiction  under  the  53rd  Geo.  III. 
c.  155,  s.  105  ;  but  that  clause  applies  only  to  cases 
of  arrest  of  a  party  complained  of,  after  the  case  has 
been  heard  and  decided,  and  a  fine  imposed  and  not 
paid,  and  no  property  found  -wdthin  the  District  from 
which  such  fine  could  be  levied.  The  question  then 
is,  whether  the  Eespondent,  being,  as  it  is  admitted,  a 
Justice  of  Peace,  and  as  such  amenable  to  the  Supreme 
Coiu't,  can  be  permitted  to  say  that  the  act  done  by 
him  was  in  his  cajjacity  of  Judge  of  the  Foujclary 
Court,  and  not  as  a  Magistrate,  and  that  as  such  Judge 
he  is  entitled  to  plead  the  general  issue,  and  to  the 
protection  of  the  21st  Geo.  III.  c.  70.  We  do  not 
contend  that  an  action  would  lie  against  the  Eespon- 
dent acting  within  his  jurisdiction  ;  the  Statute,  21st 
Geo.  III.  c.  70,  protects  the  Judges  of  the  Native 
Courts  in  India  in  the  same  manner  as  those  of  7th 
Jac.  I.  c.  5,  21st  Jac.  I.  c.  12,  s.  5,  and  42nd  Geo.  III. 
c.  85,  s.  6,  protect  the  Judges  of  our  own  Courts ; 
but  if  the  act  done  be  out  of  the  jurisdiction  of  the 
Judge,  then  he  is  not  protected.  BusheWs  case.* 
HamonilY.  Hoivcll.\  Miller  \.  Secure. %  This  doctrine 
was  admitted  in  Dicas  v.  Lord  Broitgham,  §  and  formed 
the  basis  of  the  decision  in  Mostyn  v.  Fahrigas.\\  If 
an  act  is  done  by  a  Judge  as  Judge  of  Eecord,  in  his 
judicial  capacity,  then  no  action  will  lie  against  him. 
Groenvelt  v.  Burwell.%  But  the  Foujchry  Coui*t  is  not 
a  Court  of  Eecord,  it  is  the  native  Criminal  Court, 
created  under  the  Eegulation  of  1772,  at  the  same 


*  1  Mod.  119.  t  1  Mod.  184. 

J  2W.  Bl.  1141.  §  6  Car.  &  P.  249. 

II  1  Cowp.  161.  11  1  Lord  Eay.  454  ;  1  Salk.  200. 
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period  as  the  Sudder  Coiu-t,  which  has  been  held,  as 
we  are  iastructed,  by  the  Supreme  Court  not  to  be  a 
Court  of  Record.  If  a  party  not  being  a  Judge  of 
a  Coui't  of  Keeord  improperly  gi-ants  a  warrant,  on 
which  another  is  imprisoned,  an  action  lies,  Beard- 
more  V.  Carrington,*  Burdett  v.  Abbot,^  and  he  must 
plead  specially.  Now,  though  the  warrant  is  sealed 
with  the  seal  of  the  Foiijdury  Coui-t,  the  act  of  grant- 
ing it  was  a  ministerial  and  not  a  judicial  act,  and 
being  an  excess  of  jurisdiction,  an  action  will  lie  for 
it.  Beaurain  v.  ScoU.X  The  distinction  between  a 
ministerial  and  judicial  act  was  taken  and  insisted  on 
with  great  learning  and  ability  in  a  case  in  the  Court 
of^Common  Pleas  in  Ireland,  Taffe  v.  Downes,  Lord  Chief 
Justice  of  the  King^s  Bench.^  The  Plaiatiff  having 
been  arrested  upon  a  Avai-rant  fi-om  the  Chief  Justice, 
brought  an  action  of  assault  and  for  false  imprison- 
ment, to  which  the  Defendant  pleaded  that  he  was 
Chief  Justice  of  the  King's  Bench,  and  that  as  such, 
and  in  the  course  of  his  OflBce  of  Chief  Justice,  issued 
his  warrant.  The  Plaintiff  demiu-red,  because  the 
Defendant  did  not  justifj^  by  his  plea  the  issuing  the 
waiTant,  by  setting  forth  the  causes  for  which,  as  well 
as  the  authority  under  which,  it  was  issued.  The 
case  was  elaborately  argued  by  the  most  eminent 
men  at  the  Irish  Bar,  and  though  the  Couii;  gave 
judgment  against  the  demurrer,  one  of  the  Judges, 
ill'.  Justice  Fletcher,  being  dissentient,  yet  the  dis- 
tinction between  the  ministerial  and  judicial  acts  of 
a  Judge,  which  formed  the  groimd  of  his  dissent, 
was  not  controverted  by  the  other  Judges,  who  only 

*2Wils.  244.  t  14  East  1. 

X  3  Camp.  388. 

§  Eeported  by  Hatchell,  and  printed  in  Dublin,  1815. 
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held  that  the  act  iii  questiou  was  legal,  aud  could  '839. 
not  be  questioned  because  it  was  a  judicial  act.  The  Calder 
Chief  Justice,  however,  was  a  Judge  of  Eecord ;  even,  hvlket 
therefore,  admitting  the  case  to  have  decided,  that  a 
Judge  could  not  be  questioned  for  an  act  ministerial, 
but  in  the  nature  of  a  judicial  act,  that  decision  can- 
not be  relied  on  here,  for  there  is  no  pretence  for 
saying  that  the  Foiijdary  Coiu't  is  a  Coiu't  of  Eecord, 
or  its  Judges  anything  higher  than  our  Justices  of 
the  peace.  In  Tate  v.  Chambers,*  where  a  Magistrate 
committed  a  man  imder  39th  &  40th  Geo.  III.  c  99, 
s.  8  (the  Pawnbrokers'  Act),  for  re-examination  upon 
a  charge  of  embezzlement,  and  not  of  penalty,  as 
provided  by  the  Act,  the  Magistrate  was  held  liable 
to  an  action  for  exceeding  his  jmisdiction.  The 
proceeding  of  the  Eespondent  was  an  act  in  pais 
and  not  of  record,  for  which  he  is  amenable,  if  he 
has  exceeded  his  jurisdiction ;  this,  we  maintain,  he 
clearly  has  done ;  the  judgment,  therefore,  entered 
up  by  the  Supreme  Court  for  the  Eespondent  on  the 
general  issue  must  be  reversed,  and  the  cause  remitted 
back  to  the  Court  to  assess  the  damages  due  to  the 
Appellant,  for  the  wrong  and  injury  he  has  sus- 
tained. 

Ml'.  Serjeant  Spankie,  Sir    Willam  Follett,  Q.C., 
and  Mr.  Greemvood,  for  the  Eespondent. 

The  action  of  trespass  brought  against  the  Eespon- 
dent by  the  Appellant,  was  not  sustainable  in  the 
Supreme  Court,  for  two  reasons ;  first,,  because  the 
Eespondent,  acting  bond  fide  in  the  execution  of  his 
office  as  a  Magistrate  of  the  Foujdary  Court,  in  a  case 

*  3  Nev.  &  Man.  523. 
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1839.  withia  the  jiu-isdictiou  of  that  Coiu't,  is  protected  by 
C.vLDER  the  Statutes,  21st  Geo.  III.  c.  70,  ss.  2  &  24,  and  53rd 
Halket.  ^^"^  ^11-  ^-  1"55>  s-  105;  and,  secondly,  because  it 
did  not  apjicar  upon  the  trial,  nor  was  there  any- 
ground  for  the  Court  to  presume,  that  the  Respondent 
had  any  notice  of  the  fact,  or  any  reason  to  suppose 
that  the  Appellant  was  not  a  native,  and  as  such 
amenable  to  the  jiu*isdiction  of  the  Foujdary  Court. 
The  sections  2  &  24  of  the  21st  Geo.  III.,  c.  70,  must 
be  taken  together ;  the  latter  provides  that  no  action 
shall  lie  in  the  Supreme  Court  against  any  person 
whatsoever  exercising  a  judicial  office  in  the  Country 
Coiu'ts,  Jor  any  judgment,  decree,  or  order  of  the 
said  Court ;  and  by  tlie  former,  any  person  impleaded 
in  the  Supreme  Court  for  any  act  done  by  order  of  the 
Governor-General  in  Council,  may  plead  the  general 
issue.  Kow,  it  is  admitted,  that  the  parties  engaged 
in  the  riot  were  natives,  and  as  such  amenable  to 
the  jurisdiction  of  the  Native  Courts.  The  Appel- 
lant was  the  exception ;  he,  it  seems,  was  an  Euro- 
pean and  a  British  subject ;  but  how  was  INIi-.  Halket 
to  know  that  cii'cunistance  ?  Ilis  name  would  not 
necessarily  import  the  fact, — he  might  be  an  half-caste : 
it  is  clear  that  he  was  engaged  with  others,  who  were 
amenable  to  the  jui-isdiction  of  the  Foujdary  Court, 
in  a  common  breach  of  the  law ;  when,  therefore,  he 
was  aj^prehended,  if  he  intended  to  avail  himself  of 
his  privilege  as  a  British  subject,  he  should  have 
moved  for  a  warrant  to  be  discharged ;  that  would  have 
been  the  course  here ;  and  if  he  had  that  remedy,  can  he 
lay  by,  and  then  bring  his  action?  But  if  a  Magistrate 
acts  bond  fide,  he  is  protected  against  all  unintentional 
errors ;  that  is  the  principle  upon  which  all  the  Acts 
of  Parliament  for  theii-  protection  are  framed ;  and  the 
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decisions  of  the  C'oiu'ts  are  iu  accordance  Avitli  that  l^^^. 
principle,  Weller  \.  Tnke*  Beechcii  v.  S/des,f  Price  Calder 
V.  Messenger.%  The  Vth  Jar.  I.  c.  5,  made  perpetual  halket. 
by  21st  Juc.  I.  c.  12,  first  enabled  an  Officer  im- 
pleaded for  the  execution  of  his  ofiice,  to  plead  the 
general  issue.  By  the  42nd  Geo.  III.  c.  85,  s.  6,  this 
provision  was  extended  to  all  persons  having,  holding, 
or  exercising,  public  employment  in  or  out  of  the 
Kingdom,  and  who  by  law  are  empowered  to  commit 
persons  to  safe  custody ;  so  that,  independent  of  the 
Statute,  21st  Geo.  III.  c.  TO,  the  Eespondent,  being 
a  person  having  legal  authority  to  commit,  if  sued  in 
this  Country,  might  have  pleaded  the  general  issue  : 
biit  it  is  said,  that  the  arrest  of  the  Appellant  was  not 
within  the  intent  or  meaning  of  21st  Geo.  III.  c.  70. 
The  instrument  of  arrest  is  a  Perwannah.,  which  is 
something  more  than  a  M^aiTant,  for  it  sets  forth  the 
report  of  the  Darogah  on  which  it  is  founded,  and 
then  proceeds  to  order  the  an-est  of  the  parties  im- 
plicated in  the  riot,  who  are  to  be  detained  until  the 
an'ival  of  the  presence,  that  is,  the  Judge,  and  not 
brought,  as  would  be  the  case  here,  immediately  before 
him  for  examination.  It  is  an  Order,  and  being  sealed 
with  the  seal  of  the  Court,  must  be  taken  to  be  an 
Order  of  the  Court,  and  as  such  is  precisely  within  the 
24th  sect,  of  the  Act,  2lst  Geo.  III.  c.  70.  Then  is 
Mr.  Halket  liable  to  an  action  of  trespass  for  excess 
of  jurisdiction  in  a  matter  over  which  he  had  ah'eady, 
as  respected  the  natives,  jurisdiction,  ■ndthout  notice 
of  the  Appellant's  character  of  a  British  subject  ? 
That  is  contraiy  to  the  principle  of  all  the  cases.     If 

*  9  East.  364.  f  9  Bar.  &  Cr.  806. 

+  2  Bos.  &  Pul.  158. 
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i«:59-  a  Judge  liaA-iug  jiu-isdiction,  exceed  it  by  mistake,  no 
Caldek  artiou  can  be  maintained  against  him.  Gwinne  v. 
Poole*  Trmcottx.  Carpenter ^■\  Loivther  v.  The  Earl  of 
Badnor-X  In  Dicus  v.  Lord  Brougham  there  was  no 
special  plea,  the  plea  of  the  general  issue  was  held 
sufficient.  If  there  is  a  general  law,  as  an  Act  of 
Parliament,  the  Court  are  bound  to  take  notice  of  it ; 
it  need  not  be  pleaded  in  abatement ;  that  was  settled 
in  Parker  v.  Eldinx/,^  and  has  been  followed  by  West 
T.  Tnrner.W  The  effect  of  reversing  the  judgment  of 
the  Supreme  Court  would  be  to  allow  actions  to  be 
brought  against  individual-  Judges  for  the  acts  of  the 
Court ;  that  is  plainly  conti-ary  to  eA^ery  dictum  and 
decision  to  be  found.  The  judgment,  therefore,  of 
the  Court  below  must  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Mr.  M.  D.  Hill,  in  reply. 
The  con.stniction  put  upon  the  21st  Geo.  III.  c.  70, 
is  inconsistent  vdih  the  provisions  of  the  Act  itself.  It 
is  contended,  that  by  the  24th  section,  judicial  Officei-s 
are  indemnified  fi'orn  any  proceedings  in  respect  of  acts 
done  by  them  as  such ;  but  the  two  succeeding  sections 
provide  for  the  case  of  informations  being  brought 
against  them  for  coiTupt  acts.  The  argument  puts 
them  too  high  :  they  may  be  indicted  ;  is  that  consis- 
tent with  then-  being  Judges  of  Eecord,  and  as  such 
protected '?  The  Judges  of  the  Com-t  of  Record  here 
can  only  be  proceeded  against  by  impeaclunent ;  they 
are  amenable  to  Parliament  alone  for  theii-  acts.  Are 
the  Judges  of    the  Foujdary  Court  in    India  on  the 

*  Lutw.  Fo.  935.  t  1  Ld.  Eay.  229. 

+  8  East.  U3.  §  1  East.  352. 

II  6  Ad.  &  EU.  614. 
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same  footing  ?  In  tlie  53rd  Geo.  III.  c.  155,  s.  105, 
tlio  local  Courts  are  described  as  establislied  by  the 
East  India  Company ;  they  are  not  King's  Courts  in 
the  sense  of  the  Superior  Courts  here ;  and  if  not 
King's  Courts,  then  they  have  only  a  local  and  limited 
jurisdiction,  and  their  Judges  must  be  accoimtable  for 
any  excess  in  the  exercise  of  it.  If  a  Judge  acts  in  a 
matter  or  subject  in  which  he  has  no  jurisdiction,  lie  is 
liable  to  an  action  ;  but  if  he  has  jurisdiction,  though 
he  proceed  erroneously,  no  action  will  lie, — that  Avas 
the  distinction  taken  in  the  3Iarshalsea  Cuse^*  and  by 
Ilolt^  C.J.,  in  Groscwelt  \.  Banvell ;  by  Powell ^  B.,  in 
Gtoinne  v.  Poole  ;  and  by  De  Gre//,  C.  J.,  in  3Iiller  v. 
Scare  ;t  and  was  the  foundation  of  the  more  modem 
case  of  AclccrUi)  v.  Parldnson.\  The  argument  that 
the  Eespondcnt  had  jurisdiction  over  natives,  cannot 
be  carried  to  give  him  any  over  British  subjects,  who 
are  expressly  exempted  fiom  the  operation  of  the 
native  Courts.  The  aiTOst  of  the  Appellant  was  not 
a  judicial  act,  or  founded  on  any  judicial  proceeding. 
The  Respondent  had  no  right  to  do  more  than  issue 
a  summons,  and  immediately  he  found  that  the  Ap- 
pellant was  a  British  subject,  he  must  have  been  dis- 
charged, lie  began  by  exceeding  his  authority  as  a 
Magistrate,  acting  judicially  when  he  ought  only  to 
have  acted  ministerially,  and  proceeding  summarily 
Avlicn  he  ought,  first,  at  least,  to  have  inquired  and 
ascertained  that  he  had  jurisdiction  to  act  at  all ;  he 
is,  therefore,  not  entitled  to  any  privilege,  and  ought 
not  to  be  screened  from  the  consequences  of  his  own 
deliberate  act. 


*  10  Co.  Eqi.  70,  2nJ  Kcs.  \  2  W.  Bl.  1145. 
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1839.  Mr.  Baron  Parke  : 

C.vLDEE  The  material  qiiestion  in  tliis  case  is,  'wlietlier  the 

ILvLKET.     Defendant,  being  a  Judge  of  the  Foujdary  Court  of 
the  Zillah  of  Nuddeah,  was,  in  that  character,  entitled 
'  LS40.    '    to  the  protection  of  the  21st  Geo.   Ill,  c.   70,  s.   24, 
^— ^ — ~^     for  issuing  his  Order,  or  Perwannah,  and  for  what  was 
done  in  obedience  to  it. 

This  section  is  as  follows : — -"  And  whei-cas  it  is 
reasonable  to  i-ender  the  Pro\'incial  Magistrates,  as 
well  natives  as  British  subjects,  more  safe  in  the  exe- 
cution of  their  office ;  be  it  enaicted,  that  no  action 
for  wrong  or  injury  shall  lie  in  the  Supreme  Court, 
against  any  person  whataoeveT,  exercising  a  judicial 
office  in  the  Countiy  Courts,  for  any  judgment,  decree, 
or  order  of  the  said  Court,  nor  against  any  person  for 
any  act  done  by  or  in  vii'tue  of  the  Order  of  the  said 
€oui-t." 

Three  meanings  may  be  attiibuted  to  this  clause. 
First.  It  may  mean  that  no  action  should  lie  against 
one  exercising  a  judicial  office,  in  the  Coimtry  Coiu-ts, 
for  any  judgment,  decree,  or  order  of  the  Court, 
whether  in  a  matter  in  which  the  Coiu't  had  a  jiu-is- 
diction  or  not,  or  whether  the  Judge  -ft-ilfully  and 
knowingly  gave  judgment  or  made  an  Order  in  a 
matter  out  of  his  jm-isdiction  or  not ;  so  that  the  fact 
of  the  existence  of  a  judgment,  decree,  oi'  order,  should 
preclude  all  inquiry. 

Secondly.  It  may  mean  to  protect  the  Judge  only 
where  he  gi-\xs  judgment,  or  makes  an  Order,  in  the 
hona  fide  exercise  of  his  ofiice,  and  under  the  belief  of 
bis  having  jm-isdiction,  though  he  may  not. 

Thirdly.  The  object  may  have  been  to  put  the 
Judges  of  the  Native  Courts  on  the  footing  of  Judges 
of  the  Superior  Coiu'ts  of   Eecord,   or  Coiu'ts  having 
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Similar  jui'isdiction  to  the  Kative  Coiu'ts  liere,.  pro-       1839. 
tecting   them   from  actions  for   things   done   within      Caij)zb 
their  jimsdiotion,  though  erroneously   or  irregularly     halkkx. 
done,  but  leaving  them  liable  for  things  done  wholly 
without  jurisdiction. 

It  seems  to  us,  that  the  fu'st  of  these  constractions 
is  inadmisssible.  It  never  could  have  been  intended  to 
give  such  imlimited  power  to  the  Judges  of  the 
Kative  Courts,  and  reason  points  out  that  the 
general  words  of  the  claAise  must  be  qualified  in  the 
manner  stated  in  one  of  the  two  latter  modes  of  con- 
struction. 

We  think  that  the  thii'd  is  the  right  mode,  and  that 
the  true  meaning  of  the  section  in  question  was  to 
put  the  Judges  of  ^Native  Courts  of  Justice  on  the 
same  footing  as  those  of  English  Coiu-ts  of  similar 
jmisdiction.  There  seems  no  reason  why  they  should 
be  more  or  less  protected  than  English  Judges  of 
general  or  limited  jurisdiction,,  under  the  like  cu'Ciun- 
stances.  To  give  them  an  exemption  from  liability, 
when  acting  bond  jide  in  cases  in  Avliich  they  had, 
though  mistakenly,  acted  without  jurisdiction,  would 
bo  to  place  them  on  a  better  footing  than  English 
Judges  or  Magistrates,  and  to  leave  the  injured 
individual  wholly  mthout  civil  remedy ;  for  English 
Judges,  when  they  act  wholly  without  jurisdiction, 
whether  they  may  suppose  they  had  it  or  not,  have 
no  privilege;  and  the  Justices  of  the  peace,,  whether 
acting  as  such,  or  in  theii-  judicial  character,  in  cases 
of  summaiy  conviction,  have  no  other  than  that  of 
having  notice  of  action,  a  limitation  of  time  for 
bringing  it,  a  restriction  as  to  venihc^  the  power  of 
tendering  amends,  and  of  pleading  the  general  issucj 
Avith  certain  advanta":cs  as  to  costs. 


Ualket. 
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1839.  This  construction  is  that  contended  for  by  the  Ap- 

Caluer  pellant,  and  to  that  extent  wo  think  that  the  Appel- 
lant is  right.  But  in  applying  that  iiile  to  the  facts 
in  evidence  in  the  present  case,  we  tliiuk  that  enough 
does  not  appear  to  make  the  Defendant  a  trespasser. 

We  must  consider  the  Defendant  as  being  in  the 
same  situation  as  a  Criminal  Judge  in  this  country, 
with  the  qualification,  that  he  had  no  jurisdiction 
over  one  particular  class,  viz.,  the  European-bom 
subjects  of  the  British  Crown ;  and  the  question  is, 
whether  he  is  liable  to  an  action  of  trespass,  for  caus- 
ing the  Plaintiif  to  be  ai-rested,  he  being,  in  reality, 
exempt  from  his  jmisdiction. 

If  the  particular  character  of  the  Plaintiff  be  not 
taken  into  consideration,  and  if  the  case  be  treated  as 
if  he  had  been  a  native  subject,  there  is  no  doubt  that 
the  Defendant  would  have  been  protected  ;  for  it  is 
not  merely  in  respect  of  acts  in  Coiu-t,  acts  sedente 
curia,  that  an  English  Judge  has  an  immimit}',  but 
in  respect  of  all  acts  of  a  judicial  nature,  as  was 
decided  in  the  case  of  Tafe  v.  Doiviies  :  and  an  order 
under  the  seal  of  the  Foujdary  Court,  to  bring  a 
native  into  that  Court,  to  be  there  dealt  with  on  a 
criminal  charge,  is  an  act  of  a  judicial  natiure,  and 
whether  there  was  any  irregularity  or  eiTor  in  it,  or 
not,  would  be  dispunishable  by  ordinary  process  at 
law.  But  the  protection  would  clearly  not  extend  to 
a  judicial  act,  done  wholly  without  jmiscHction ;  and 
it  is  contended,  that  this  Order,  -with  reference  to  a 
British-bom  person,  is  altogether  without  jurisdiction, 
because  such  person  was  not  answerable  to  the  general 
jmisdiction  of  the  Court ;  and  the  special  jurisdiction 
given  by  the  53rd  Go.  III.  c.  155,  s.  105,  did  not 
warrant  the  mode  of  proceeding  in  this  case,  there 
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being  no  inlormation  or  coinplaint  by  a  native ;  nor 
did  that  section  of  the  Statute  authorize  imprisonment 
in  the  fii'st  instance. 

But  the  answer  to  the  objection  to  the  Defendant's 
jurisdicfiou,  founded  on  the  Eiu'opean  cliaracter  of  the 
Plaintiff,  is,  that  it  does  not  appear  distinctly  in  the 
evidence,  upon  which  alone  we  are  to  act,  whatever 
our  suspicions  may  be,  that  the  Defendant  knew,  or 
had  such  information,  as  that  he  ought  to  have  known 
of  that  fact ;  and  it  is  well  settled  that  a  Judge  of  a 
Court  of  Eccord  in  England,  with  limited  jurisdiction,, 
or  a  Justice  of  the  Peace,  acting  judicially,  with  a 
special  and  limited  authority,  is  not  liable  to  an  action 
of  trespass  for  acting  -^-ithout  jurisdiction,  unless  he  had 
the  Icnowlcdgc  or  means  of  knowledge  of  which  he 
ought  to  have  availed  himself,  of  tliat  which  con- 
stitutes the  defect  of  jurisdiction.  Thus  in  the 
elaborate  judgment  of  Mr.  Baron  Foiccll,  in  Gnnnne 
v.  Poole  (Lutw.  Fo.  15G6),  it  is  laid  down,  that  a 
Judge  of  a  Coiu't  of  Record  in  a  Borough  Avas  not 
responsible  as  a  trespasser,  unless  he  was  cognizant 
that  the  cause  of  action  arose  out  of  the  jurisdiction, 
or  at  least,  that  he  might  have  been  cognizant,  but 
for  his  own  faidt ;  wliieh  last  proposition  Mr.  Baron 
Poivell  illustrates  by  a  reference  to  the  case  of  the 
Marshalsca  Court,  which  had  jurisdiction  only  in  cer- 
tain cases  where  the  King's  servants  wore  parties, 
who  being  all  enrolled,  the  Judge  ought  to  have  had 
a  copy  of  the  enrolment,  and  so  would  have  known 
the  character  of  the  parties.  It  is  true,  says  Mr. 
Baron  Powell  (speaking  of  the  case  of  a  Borough 
Court),  that  the  cause  of  action  docs  not  arise  within 
the  jui-isdiction  of  the  Court,  as  it  ought  to  do,  but 
as  the  Judge  cannot  know  that,  excerpt  by  the  Plain- 
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1839.  tiff  or  Dcfcuckut,  until  he  knows  it,  the  rule  shall  be 
CixuKit  iu  this  case,  as  iu  others,  "  i(jnoraniia  facti  excusat?'' 
Halket.  ■'^^^'-  i^aron  Poiocll  lays  down  the  same  rale  as  to  a 
party ;  but  his  opiniou  iu  that  respect  is  disapproved 
of  by  Lord  Chief  Justice  Willcs,  in  Moraria  v.  Sloper 
(Willes,  35),  but  not  so  far  as  it  relates  to  a  Judge  or 
Officer. 

The  like  rule  has  been  followed,  iu  the  case  of  Ma- 
gistrates acting  under  the  special  powere  of  Acts  of 
Parliament,  who  are  not  liable  as  trespassei-s,  if  they 
have  jui'isdiction  to  iucpiire  into  the  facts  stated  before 
them,  and  nothing  appears  on  one  side  or  the  other 
to  show  their  want  of  jiuisdiction.  Pike  v.  Carter 
(3  Bing.,  78),  Loiother  v.  The  Earl  of  Radnor  (8  East, 
113).  It  is  clear,  therefore,  that  a  Jiulge  is  not  liable 
in  trespass  for  want  of  jurisdiction,  unless  he  knew,  or 
ought  to  have  kuowu,  of  the  defect,  and  it  lies  on  the 
Plaintiff,  in  every  such  case,  to  prove  that  fact. 

In  the  case  now  under  consideration,  it  does  not 
appear  fi-om  the  evidence  in  the  case,  that  the  Defen- 
dant was  at  any  time  informed  of  the  European  cha- 
racter of  the  Plaintiff,  or  knew  it  before,  or  had  sxich 
information  as  to  make  it  incumbent  on  him  to  ascer- 
tain that  fact.  The  point,  therefore,  which  is  con- 
tended for  by  the  Plaintiff,  does  not  arise ;  and  it  is 
unnecessary  to  determine,  whether,  if  distinct  notice 
had  been  given  by  the  Plaintiff  to  the  Defendant,  or 
proof  brought  forward  tliat  the  Defendant  was  well 
acquainted  with  the  fact  of  his  being  British-born, 
the  Defendant  Avould  have  been  protected  in  this  case, 
as  being  in  the  nature  of  a  Judge  of  Record,  acting 
irregularly  within  liis  general  jurisdiction,  or  liable  to 
an  action  of  trespass,  as  acting  by  virtue  of  a  special 
and  limited  authority,   given  by  the  Statute,  ■which 
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was   not   complied    Avith,   and,    therefore,    altogether 
■without  jurisdiction. 

The  only  doubt  their  Lorships  have  had  in  the 
consideration  oi  tliis  case,  is,  whether  the  evideuco 
was  sufficient  to  show  that  the  Defendant  knew  or 
ought  to  have  knoAvn,  that  the  Plaintifi  was  a 
British-bom  subject.  They  have  had  none,  that  it 
was  competent  for  the  Defendant  to  give  his  defence 
in  evidence,  under  tlie  general  issue,  by  force  of  the 
Statute,  42nd  Geo.  III.  c.  85,  s.  C,  if  not  at  Common 
law. 


1S39. 

Calder 

f. 
IIalket. 


Hajah  GorAL  IxDER  Xaeain  Eoy     -     AjipcUant, 

AXD 

Rajah  Jagarnath  Gurg     ...     -     Besjjondent, 

IN   THE   MATTER    OF    THE   PETITION   OP 

Eajah  Goral  Inder  Karai.v,  security  ] 

in  the  cause  wherein  Eaj.ah  Mootee  [  Plaint ijf] 
L.ix  Opudhiya  was ) 


Motee  IIvra,  the  step-mother  of  Eajah  \  j~^  r    j     ,  # 
Jagarnath  Gurg,  was ^ucjendant. 

On  appeal  from  an  Order  of  the  Sitdder  Dcivanmj 
Adawlut  of  Bengal, 

J^IIISwasan  appeal  fi'om  an   Order  made  by  the     lotliPec, 
Sudder  Dewanmj  Adawlut  of  Benr/al,  on  the  2nd  March,       Jf^ 

*  Present :     Members    of     the      Judicial     Com»iitlee,~Lord  fivoTnTmdu- 
Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskiiie,  and  the  als  tonJeied 
Eight  Hon.  Sir  Herbert  Jonuer.  by  a  riaintiff 

Privy  Couucillor, — Assessor,  Sir  Edward  Hyde  East,  Bart.  ihe^^^Mi  ^'" 

Court,  having 
l)pon  reported  by  the  Nuzir  insufficient,  the  .secimty-bond  of  an  addi- 
tional siu-ety  was  offered,  and  being  iciiortcd  sufficient,  was  acceiitod  by 
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1S39.        1807,    declaring   the    security    entered   into   hj'   tlie 

GopalIxuer  Appellant, Co/^a/  Inder  Narain  Eoij^  for  the  pi'oseciition 

^""'"^Jf  ^°^  of  an  appeal  from  the  Zillah  Court  of  Midnapore,  in 

Jao^iinath  the  aboYe-mentioucd  cause,  to  be  valid  and  sufficient, 

under  the  following  circumstances. 

In  the  year  1804,  Motee  Lai  Opudhiya  commenced 
a  suit  in  forma  pauperis,  in  the  Zillah  Court  of  Mid- 
napore,  for  the  recovery  of  certain  Pergiinnahs,  situate 
in  the  Zillah  of  3IiJn/:pore.  By  a  decree  made  on  the 
18th  of  Jiili/,  1805,  it  was  declared,  that  the  Plaintiff 
had  made  out  his  claim  to  the  Pergiinnali-s  in  question, 
and  entry  upon  them  was  accordingly  decreed  to  him 
■ft-ith  costs. 

On  the  9th  of  September.  1805,  an  Order  was  made 
for  the  execution  of  the  decree,  which  was  carried 
into  effect  by  the  Judge  of  the  Zillah  Comt  causing 
3Iotee  Lai  to  be  put  into  possession.  At  this  time, 
the  Defendant,  3Iolee  Hura,  had  appealed  to  the  Pro- 
vincial Court,  but  the  Zillah  Judge,  not  having  notice 
that  an  appeal  was  entered,  did  not  take  or '  requu-e 
secTU'ity  fi'om  Motee  Lai,  previous  to  his  being  put 

fhe  ZlUah  Coiu-t.  An  appeal  having  been  lodged  against  the  sufficiency 
of  this  new  security,  and  the  Provincial  Couit  having  pronounced  it 
insiifficient,  it  Ts-as"refened  back  to  the  ZillnJi  Court,  with  dii-cctions, 
that  unless  sufficient  socui-ity  was  given,  possession  of  the  property  iu 
dispute  should  be  delivered  to  the  Collector.  The  Zilhih  Coui-t,  upon 
further  investigation,  being  satisfied  with  the  sufficiency  of  the  addi- 
tional surety,  a  security-Sond  was  executetl  in  that  Court  by  the 
Appellant,  the  additional  surety,  alone,  the  other  five  sureties  having 
failed  to  perfect  their  sccm-ities.  On  application  after  the  decision  in 
the  cause,  and  pending  an  appeal  to  the  King  in  Council  by  the  Appel- 
lant,to  be  discharged  fiom  the  liabilitj-  of  his  suretj-ship,  on  the  grounds 
that  the  rejection  of  his  security  by  the  Provincial  Court  for  insuffi- 
ciency, thenceforth  rendered  his  seciuity  nuU  and  void ;  and  that  the 
acceptance  of  his  security  alone  by  the  Zill'ih  Couit,  without  the  other 
five  sureties,  was  without  his  knowledge  and  consent, — it  was  held  by 
the  Privy  Councd  (affinning  the  judgment  of  the  Coui-t  below),  that  the 
security-bond  being  on  record,  was  not  voided  by  the  rejection  by  the 
Provincial  Court  on  its  supposed  insufficiency  ;  the  Zillah  Com-t  having 
revived  the  same  by  then-  acceptance  of  the  Appellant  as  surety,  and  ho 
having  taken  no  steps  to  discharge  his  liability,  by  having  the  security- 
bond  taken  off  the  file. 
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Into  possession.     With,  a  view  to  remedy  this  orais-        1839. 
sion,  an  Order  was  made  by  the  Pro-vincial  Court,  on  QopalIndbr 
the  17th  day   of  December,    1805,    directed  to   the  N-uiAmRoY 
Zillah  C!ourt,  requirinsr  the  Jud^e  of  that  Court  to  call   Jagarxath 
for  security  from  Motee  Lai,  for  one  year  s  produce  of 
the  Perjunnahs,    and  prescribing  the  period  of  two 
months  for  taking  that  security. 

On  the  14th  oi  Febnuinj,  1806,  the  Plaintiff,  Motee 
Lai,  tendered  to  the  Zillah  Court,  Bheem  Chimd  Kyal 
and  Suhoo  Ram  Kyal,  Talookdars,  as  his  seciuities, 
and  an  Order  was  thereupon  given  to  the  Nazir  of  the 
Court  to  inquire  and  ascertain  their  sutiiciency.  The 
Nazir  reported  that  these  persons  were  not  possessed 
of  sufficient  pi'operty  ;.  whereupon  the  Plaintiff,  on 
the  17th  of  the  same  month,  tendered  Ram  Kunhaye 
Kyal,  Niir  LIurree  Kyal,  and  Luckee  Churn  Kyal, 
Talookdars,  as  siu'eties,  in  addition  to  the  above- 
mentioned  Bheem  Chuiid  Kyal  and  Sahoo  Ram  Kyal ; 
but  the  period  prescribed  by  the  Order  of  17th  of  De- 
cember, 1805,  for  perfecting  the  security,  having  then 
expired,  no  inquiry  was  directed  by  the  Zillah  Coui't 
into  the  sufficiency  of  the  sureties  thus  tendered,  but 
a  copy  of  the  proceedings  was  transmitted  to  the  Pro- 
vincial Court! 

On  the  27th February,  ISOG,  the  Judges  of  the  Pro- 
^^ncial  Court  of  appeal  passed  the  following  Order : — 
"That  whichsoever  of  the  parties  shall,  before  the 
21st  of  March  instant,  give  sufficient  security,  such 
party  shall  obtain  entry  on  the  contested  zemindary  ; 
and  if  neither,  tlien  from  and  after  tlio  above  period, 
the  said  zemindary  sliall  be  delivered  o\er  to  Govern- 
ment." 

Tinder  this  ()rd(>r,  Molee  Lai  tendei-ed  tlie  seciiritv- 
bond   of   the   present  .\pi)('ll;nit,    Jlnjah    Girpal  Jiuler 

Vol..  11.  0  1 
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1839.  Karain  Rnjj^  aud  au  enhy  thereof  upon  the  proceedings 

GopalInder  of  the  Zilluh  Court  -^'as  made  in  the  follo-^-ing  (emis  : — 

NarainKoy  «  ggf,^y,i|.y  iu  property  for  the  Kespondeut,  in  appeal 

•jAGAEjf4TH  to  the  Calcutta  Court,   signed  and  sealed  on  the  16th 

^■fiTEr 

of  February^  1800,  being  the  security  for  one  year's 
produce  of  the  contested  zemindary^  and  for  all  other 
costs  whicli  may  be  decreed  against  Motee  Lai  in  this 
appeal."  It  was  accordingly  refen-ed  to  the  Nazir  of 
the  Court  to  inquire  into  the  sufficiency  of  the  proposed 
security  ;  and  lie  liaving  made  his  report,  the  Zillah 
Judge,  on  the  11th  of  March,  accepted  the  same. 

It  appeared,  however,  that  for  the  purpose  of 
proving  further  the  sufficiency  of  the  security,  the 
Attorneys  of  Motee  Lai,  on  the  17th  of  March,  entered 
in  the  Zillah  Court  two  statements  of  the  effects  of  the 
present  Appellant,  Gopal  Lnder  Narain  Roy,  with  the 
signature  of  the  Zillah  Judge,  within  the  period  pre- 
scribed by  the  precept  of  the  27  th  of  February,  1806  ; 
but  the  acceptance  of  the  security  of  Gopal  Lnder 
Narain  Roy  having  been  already  recorded,  it  was 
deemed  unnecessary  by  the  Zillah  Com-t  to  inform 
the  Pro"vincial  Court  of  the  presentation  of  those 
papers,  which  were  merely  placed  ia  the  Eecord 
Office. 

On  the  IStli,  an  account  of  the  acceptance  of  Gopal 
Lnder  Narain  Roy^s  security  was  forwarded  to  the 
Judges  of  the  Provincial  Coui-t.  Xo  inquuy  was  con- 
sidered necessary  by  the  Zillah  Coui-t,  with  respect 
to  the  sufficiency  of  the  further  secui-ities  which 
had  been  tendered  by  the  Attorneys  of  3Lotee  Lai  ou 
the  17th  of  March,  1806. 

But  on  the  sariie  day,  the  Eespondent,  JLoiee  Hura, 
presented  a  petition  to  the  Provincial  Court,  com- 
jjlainiug  of  the  insufHcienr'y  of  the  security  which  had 
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T)een  tendered  on  bcTialf  of  the  Plaintiff,  3Iotee  Lai.        '^39- 
This  petition  was  accompanied  by  a  copy  of  the  pro-  GopalIntier. 
ceediug.s  of  the  Zillah  Court,  accepting  the  seciuity  ^  ^^'^^^    ^^ 
of  the  present  Appellant,  and  the  Nasir^s  report,  on  Jaoakxatk 
which  the  Zdllah  Coiu't  had  proceeded. 

On  this  petition  the  Provincial  Coiu't  pronounced 
Gopallnder  Nurain  Roifs  security  insufficient,  and  made 
the  foUoAving  Order,  dated  the  lOthof  l/«>T/i,  1806  :— 
"  That  a  copy  of  these  proceedings,  containing  a 
precept,  bo  sent  to  the  Zillah  Judge  of  3Iidaapore. 
Should  the  Appellant,  Motcc  Ilura.,  presently  give  good 
scciuity,  the  said  Judge  should  cause  her  to  enter  on 
the  contested  zendadary  ;  and  if  she  Ciinnot,  in  cou- 
furniity  with  the  Order  of  the  27th  of  last  month 
{Fehruarif),  the  zemindary  should  be  delivered  in  charge 
to  Government,  and  the  return  should  be  forwarded 
on  or  before  the  15th  of  April. 

At  the  time  of  maldug  the  above  Order,  no  return 
had  arrived  at  the  Provincial  Comt  to  the  Order  of 
the  27th  of  February^  and  that  Court  -was  not  only 
luiiniormed  that  any  other  person  besides  the  Appel- 
lant, Gopal  Indcr  Narain  Hoy.,  Avas  willing  to  become 
seciuity  on  behalf  of  Motee  Lai,  but  was  also  igno- 
rant of  the  fiu-ther  evid(;nce  of  the  sufficiency  of  the 
Appellant's  secmity  contained  in  the  tv\'o  statements 
which  had  been  presented  to  tlic  Zillah  Court  on  the 
17  th  of  3Iarch,  and  which  wore  merely  recorded  in 
that  Court. 

On  the  22nd  March,  tlie  Provincial  Court  sent  an 
Order  to  the  Zillah  Judge,  to  examine  the  sccm-ity  in 
property  offered  by  Motee  Ilura. 

In  consequence  of  the  Order  of  the  Provincial  Court 
of  tlie  I'Jth  March,  rejecting  the  security  of  Gopal 
Inder  Narain  Roy,  and  directing  the  ouster  of  Molcc 


31 G  CASES   IN    THE    PRIVT    COUNCIL 

1839.  Lai  from  the  scmindary,  the  Zillah  Court  of  Miclnapore 
GopalInder  held  proceedings  on  the  7th  A2}ril,  1806,  wherein, 
NaeainEoy  jjfi-gj.  considering  the  various  '  circumstances  above 
Jagarnath  stated,  they  set  forth,  that  -it  seemed  to  them  proper 
to  send  the  statements  above  mentioned  to  the  Pro- 
vincial Court,  since  Gopal  Inder  Naraiii  Ro)/  had  been 
accepted  as  sufficient  for  the  security  required,  and  after 
making  a  special  return  of  the  amount  of  the  property 
of  Gopal  Inder  Narain  Roy,  concluded  -with  an  Order, 
that  a  copy  of  the  proceedings,  with  copies  of  the  state- 
ments of  effects  of  Gopal  Inder  and  Bheem  Chund  Kyal 
and  Sahoo  Ram  Kycd,  should  be  ti-ausmitted,  for  the 
infoi-mution  of  the  Court  of  appeal,  with  a  request 
for  instructions,  whether  the  Eespondcut  [Motee  Lai) 
should  be  ousted  from  the  zemindary,  or  in  case  he 
should  not  be,  whether  the  secui'ity  of  the  Kyals 
should  be  taken ;  and  whether,  with  the  exception 
of  the  sureties  above  named,  any  other  landliolder, 
whose  land  may  have  been  legally  claimed,  should  be 
received  as  security. 

Subsequent  to  the  date  of  this  Order  of  the  Zillah 
Court,  and  before  the  loth  of  May,  1800,  some  pro- 
ceedings took  place  with  reference  to  the  security 
offered  by  llotee  Ilura,  the  defendant  in  the  cause  ; 
the  sufficiency  of  which  was  ascertained  :  but  the 
Defendant,  Molcc  Ilura,  was  not  put  iuto  possession 
of  the  zemindartj. 

On  the  13th  May,  1800,  the  Provincial  Court  took 
the  return  of  the  Zillah  Court  of  the  7th  April  into 
consideration  ;  and  after  stating  that  it  appeared  that 
the  iKjlders  of  rent-fi-ce  land,  besides  the  present 
Appellant,  Gopal  Inder  Naraiii  Roy,  wore  sufficient  ac- 
cording to  the  inquiry  and  accoimt  of  the  Zillah 
Judge  and  the  two  last  Ordei-s,  and  dedaring  Ihat  the 
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suit  -woTild  be  proceeded  in,  within  the  period  of  two        ^^39. 
weeks,  observed,   "At  this  time  it  is  not  right  that  GopalInder 
any  Order  shoidd  be  given  for  ousting  the  Eespoudent     "   \," 
[Motec  Lai),  ^\\\o  is  in  possession,  or  for  changing  his  Jagaexath 
security,  which  the  Zillah  Judge  has  pronounced  suf- 
ficient ;  because  the  security  of  the  Appellant  (^Motee 
Hiira)   is  also   tliought   sutRcieut,    especially   as   the 
year  cun'cnt  in  the  ZiUah  is  near  its  close."     It  was, 
therefore,  ordered,   that  the  returns  and  other  papers 
should  be  recorded,   and  a  copy  of  the  proceedings 
given  to  both  parties. 

The  original  appeal  from  the  decree  of  (he  Zillah 
Court  of  the  18th  Juhj,  1805,  came  on  to  be  heard 
before  the  Provincial  C'oui-t  of  appeal,  on  the  3rd  of 
Jabj,  1806,  when  the  Court  revei-sed  the  judgment  of 
the  Zillah  Court,  and  decreed  that  the  Plaintiff,  Jlotee 
Lai,  after  paying  the  expenses  of  collection,  should 
deliver  over  the  sum  of  one  hundred  and  seven  thou- 
sand rupees,  the  profits  of  the  jxar  1213  Amli 
(1805-G),  to  the  Appellant  (Motee  Hura),  and  should 
pay  the  costs  of  appeal  as  well  as  those  of  the  ZUlah 
Coiu't. 

On  the  24th  of  July,  the  Defendant,  Ilotec  Uura, 
petitioned  for  execution  of  the  above  decree,  but  the 
Court  made  no  Order. 

Motec  Lai  having  appealed  to  the  Suddcr  Dcwannij 
Adawlut,  the  Calcutta  Provincial  Court  of  appeal 
directed  their  Nazir  to  inquire  into  the  sufHciency  of 
the  securities  tendered  by  Motee  Lai  for  the  period 
of  his  whole  possession,  pending  the  appeal ;  and  the 
Nazir  having  reported  against  tlio  sufficiency  of  such 
securities,  the  Court,  on  21st  of  Aiujust,  1800,  ordered 
the  property  in  dispute  to  be  made  over  to  the  Col- 
lector, which   Order   wa^.   on   the  2T(li   of  the  same 
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].s,j9.        mniitli,  ap2ii'ovcd  and  confirmed  by  tlie  SudJer  Dciv- 
<inpAi.iNDER  anny  Aduwhit. 

Kakaix  Roy  q^^  ^^^^  g^j^  September.  1806,  (S'»;?a/  /« Jc;-  .YrtJY«;i  />y 
Jagarxath  applied  by  petition  to  the  Provincial  Coui-t  of  appeal, 
alleging  that  the  sccuritj'-bond  entered  in  the  ZUluh 
Court  by  him  was  not  deemed  suiRcient  by  the  Judges 
of  that  Coiu't ;  but  that  'as  he  had  not  received  the 
security  fi'om  the  office,  he  prayed  that  a  copy  of  the 
proceedings  of  the  Coiu't  of  appeal  of  the  19th  of 
Ilarch,  the  13th  of  May,  and  the  2 9  th  of ./(;./)/,  contain- 
ing as  he  alleged  an  opinion  of  the  insufficiency  of 
the  security  tendered  by  him,  might  be  gi-anted  to 
him  ;  the  Court,  however,  refused  to  make  any  Order 
TvithoTit  instructions  from  the  Sudcler  Coui-t. 

On  the  l.st  of  October,  1806,  3hfee  Lai  having  pre- 
sented a  petition  to  the  Sadder  Coiirt,  praying  that  the 
seciirity  of  Gopal  ladcr  Narain  Roy  might  be  dccku-ed 
sufficient,  and  received,  for  staying  the  execution  of 
the  decree  of  27th  of  Auf/tist,  that  Coui't  referred  the 
petition  to  the  Pro\'incial  Court,  and  ordered,  that  in 
case  of  the  non-acceptance  of  the  seciuity,  the  Judges 
should  forward  to  the  Sadder  Court  a  detailed  account 
of  the  reasons  for  the  same,  together  with  the  papers 
of  the  appeal  in  the  suit,  for  the  information  of  the 
Court. 

Xotvrithstanding  the  last-montioned  Oi'der,  Gopal 
Inder  Narain  Roy  petitioned  the  Sudder  Coiu^.  to  be 
discharged  altogether  from  his  responsibility  ;  but  the 
Couri  having  on  the  26th  of  November  taken  the  peti- 
tion into  consideration,  determined  that,  as  nothing 
Avas  required  from  the  Petitioner  respecting  the  exe- 
cution of  the  decree,  no  Order  concerning  his  security 
was  necesisary. 

On  the  2nd  of  Jlarcli,  ISOT,  the  whole  proceedings 
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relative  to  the  secui-itj-  of  the  present  Appellant,  Gopal        ^■'^•''9- 
Inder  Nuraiii  lioij^  were  taken  mto  consideration  by  Gopal  Inder 
the  Sudder  Court ;  when,  having  examined  the  various     '"^/.f    °^ 
petitions   and   Orders   in   the   ZUlah   and   Provincial  Jio^vRXAxn 
Coiu'ts  relative  thereto,  and  the  reason  on  which  the 
present  Appellant  grounded  his  Application  to  be  dis- 
charged from  his  liability,  namely,  the  alleged  non- 
acceptance  of  his   seciu'ity   in   the  Provincial  Coiu't ; 
tlie  Siiddcr  Dewanwi  Adcmlut  declared,  that  the  excuse 
of  the  present  Appellant  vras  neither  satisfactoi*y  uor 
proper  to  be  admitted,  and  they  directed  that,  in  case 
of  not  obtaining  from  3Iotee  Lai  himself  the  amount 
of   the   profit   determined  by   the   Provincial    Court 
against  him,   it  might  be  demanded  conformably  to 
custom,  and  according  to  the  security-bond,   from  the 
Appellant,  Gopal  Inder  Naraiii  Boy^  and  the  other  five 
sureties  of  Moicc  Led. 

The  Zill'xh  Coiu-t,  however,  suspended  the  execution 
of  the  Order  of  the  Sudder  Qourt  on  account  of  the 
Kgals  ha\-ing  executed  no  security-bond,  and  by  a 
proceeding  held  on  the  SSth  of  March,  1807,  they 
applied  to  the  Provincial  Court  for  fru'ther  instruc- 
tions. Gopal  Inder  Naruin  Boy  also  petitioned  the 
Sudder  Dcu'cmny  Adawliit  to  be  discharged  from  his 
security,  on  the  ground  that  the  Provincial  Court  had 
rejected  it. 

On  the  13th  April,  1807,  ihe  Sudder  Court,  in  reply 
to  the  last-mentioned  petition,  ordered  that  the  Peti- 
tioner should  exhibit  a  copy  of  the  proceedings  of 
the  Provincial  Court,  containing  the  Order  upon  the 
contents  of  the  proceedings  of  the  Zillah  Court  ou 
the  28tli  March,  1806,  -which  having  been  complied 
with,  the  Sudder  Court  took  the  same,  with  the  last- 
mentioued  petition  of   Gopul  Inder  Nurain  Boy,  into 
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1839.        cousideratiou,  and  declared,   "  that,  from  the  proceed- 
■GopalIndeb  ings  exhibited  this  day,  there  results  no  sort  of  reason 
J,'   "^      for   changing   the   former   Order  :  no   ne\y   Order  is 
Jagaenath  required." 

Previous  to  any  further  proceedings  taking  place, 
Jlotee  Hnra  died,  leaving  Jagarnath  Gurg^  the  present 
Eespondont,  her  Son-iu-law  and  heii-,  who  was  after- 
wards duly  admitted  to  defend  the  suit. 

On  the  2Qth  November,  1807,  the  appeal  iu  the 
original  suit  came  on  before  the  Judder  Dewanny 
Adawlut,  when  that  Court  confirmed  the  decree  of 
the  Provincial  Court  of  appeal,  whereby  the  original 
decree  of  the  Zillah  Court  had  been  reversed,  and 
directed  the  costs  of  both  parties  to  be  paid  by  Motee 
Lai.  Upon  this  decree  Gopal  Iiider  Xarain  Hog  again 
petitioned  the  SudJer  Coiu't  to  be  released  fi-om  his 
liability  ;  but  on  the  Gth  of  January,  1808,  the  Court 
declared,  "  that  since  the  imsatisfactory  excuses  of 
the  Petitioner  concerning  his  security  in  this  suit 
Avere  rejected  on  the  2nd  of  March,  1807,  as  is  de- 
tailed in  the  proceeding  of  the  above  date,  it  was, 
therefore,  ordered,  that  the  prayer  of  the  Petitioner 
be  rejected." 

Gopal  Inder  Narain  Roy  was  then  ai-rested  and  im- 
prisoned on  account  of  his  security-bond  ;  but  having 
subsequently  paid  the  sum  of  ninety-eight  thousand  ' 
nine  hundred  and  eighty  rupees,  the  amoimt  of  the 
profits  of  the  estate  for  one  year,  after  deducting  the 
expenses,  he  obtained  an  Order  from  the  Provincial 
Coiu-t  of  appeal  on  the  28th  of  March,  1808,  for  his 
discharge. 

Motee  Lai  appealed  from  the  decree  of  the  Sudder 
Coiu-t  of  the  20th  of  November,  1807,  to  liislate 
Majesty  in  Council ;  but  having  entered  into  a  com- 
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promise,  aud  agreed  to  withdraw  the  same,  aud  having        1839. 
signed  an  instrument  to  that  effect,  he  petitioned  the  GopalIndee 
Zillah  Court  of  Mysadil  to  allow  the  same,  which,  after  Nae.'unEoy 
a  personal  examination  of  the  Appellant,  was  on  the    Jagaenath 
7th  of  September^   1808,  allowed,  and  ordered  to  be 
transmitted  to  the  Sudder  Deivanm/  AdaivhU. 

Upon  Moiee  Lai  relinquishing  his  appeal,  the  pre- 
sent Appellant,  Gopal  Inder  Naraln  Rny^  again  peti- 
tioned the  Sudder  Court,  praying  that  he  might  obtain 
back  the  money  which  he  had  paid  on  account  of  his 
security  for  Motee  Lai ;  the  Court,  however,  declined 
entering  again  into  a  consideration  of  his  case,  but 
observed,  that  since  he  had  paid  the  amount  of 
security  for  execution  of  the  decree  of  the  Zillah 
Court  on  account  of  the  reversal  of  the  Zillah  decree 
by  the  decrees  of  the  Provincial  Court,  and  of  the 
Sudder  Court,  it  was  competent  to  him  to  appeal 
to  England  in  the  suit,  if  he  thought  such  appeal 
advantageous  to  himself. 

In  pursuance  of  this  Order,  the  present  Appellant 
appealed  to  His  late  Majesty  in  Council  against  the 
Orders  made  as  aforesaid,  iu  relation  to  his  security, 
praying  that  it  might  be  reversed  or  varied,  for  the 
following  reasons  : — 

I.  Because,  as  matter  of  fact,  it  was  not  upon  the 
Appellant's  security  that  Motee  Lai  was  allowed  to 
retain  possession  of  the  property  during  the  year 
1806—7. 

II.  Because  the  rejection  by  the  Court  of  the 
Appellant's  suretyship,  prevented  him  fi'om  obtaining 
from  Motee  Lai  the  counter-security  for  which  he  had 
contracted,  and  thereby  altered  his  situation  as  a 
surety. 

III.  Because  the  rejection  of  the  security  of  the 
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^^8.39^      Appellant,  by  the  Order  of  the  lOtli  of  3Iarch,  1806, 

GopalInder  rendered   the   security-bond   thenceforward   null  and 

J,'     °     void,  and  the  same  could  not  be  again  revived  against 

Ja^enath   \\^q  Appellant,  by  proceedings  to  which  he  was  not  a 

party. 

IV.  Becaiise  the  Order  of  the  Sudder  Deivanny 
Adatvlnty  dated  the  2nd  of  March,  1807,  which  pro- 
(ieeded  from  the  assumption  that  the  seciu-ity  tendered 
by  the  Appellant  was  void,  if  unaccompanied  with 
that  of  the  Kz/als,  j^et  being  accompanied  by  the 
seciu'ity  of  the  latter  it  became  binding,  is  en-oneous, 
inasmuch  as  it  is  not  the  fact  that  the  K>/cds  ever 
became  sureties  in  the  matter  in  question. 

V.  Because  3Iotee  Ilura,  through  whom  the  Ke- 
spondent  claims,  being  the  other  party  in  the  cause, 
for  whose  benefit  the  secm'ity  was  to  be  taken, 
formally  objected  to  the  acceptance  of  the  Bond 
tendered  by  the  Appellant ;  and  the  Court  having 
I'ejected  it,  upon  her  motion,  the  Respondent  was 
thereby  debarred  from  afterwards  insisting  upon  it, 
as  a  valid  security  against  the  Appellant. 

VI.  Because  the  compromise  of  the  matters  in 
dispute  between  Motee  Lai  and  the  Eespondent 
having  been  effected  without  the  consent  of  the 
Appellant,  must  (even  if  he  had  become  a  sui-ety) 
have  operated  to  discharge  him  from  liability,  and 
entitled  him  to  recover  the  amount  which  he  had 
been  compelled  to  pay. 

The  Respondent,  on  the  other  hand,  contended  that 
the  appeal  ought  to  be  dismissed ;  and  in  support 
thereof  relied  on  the  following  reasons  : — 

I.  Because,  notwithstanding  the  Order  of  the  Pro- 
vincial Court  of  appeal  of  the  19th  of  March,  1806, 
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pronouncing  the  security  of  the  Appellant  insufficient,        ^^39. 
3'et  upon  the  whole  proceedings  it  is  manifest,  that  the  GoPALlNnEn 
acceptance  of  the  Appellant's  secuiity  by  the  Zillah  "  ''^^''^^   ^^ 
Judge  was  in  substance  and  effect  undisturbed.  Jaoarxath 

II.  Because  3Iotee  Lai  was  allowed  to  remain  in 
possession  of  the  zemindar)/  in  dispute  upon  the  faith 
and  credit  of  the  security  entered  into  by  the  Appel- 
lant, and  the  whole  of  the  consideration  liaving  been 
received,  and  the  object  attained  for  which  the  Appel- 
lant's security  was  given,  it  was  not  afterwards  com- 
petent to  him  to  dispute  his  liability  xmder  it. 

III.  Because  if  the  Appellant  Avas  not  legally 
liable  upon  the  security-bond,  he  ought  to  have  re- 
sisted the  payment  thereof  upon  his  alleged  legal 
grounds  of  defence ;  whereas  being  taken  and  im- 
prisoned in  execution,  he  paid  the  money  and  was 
discharged,  and  the  rejection,  by  the  Sadder  Dewanny 
Adawlut^  of  his  summary,  and,  as  it  seems,  ex  parte 
applications  for  relief  after  such  paj^meut,  cannot  be 
the  subject  of  appeal. 

Mr.  Miller,   Q.C,  Mr.    Wigram,  Q.C,   and  Mr. 
Jackson,  for  the  Appellaut, 
Eelied  on  the  grounds  set  foi-th  in  their  reasons,  and 
cited  O'Neil  v.  Fitzjerald* 

Mr.  Serjeant  Spaiikie,   Mr.  E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Respondent. 

Lord  Brougham  :  » 

The  question  in  this  case,  which  was  argued  fully     nth  Dec. 
before  their  Lordships,  was  whether  a  security  given      ^^^^.^ 
by  Gopal  Indcr  Narain  Roy,  in  the  case  of  Rajah  Motee 
Lai  V.  Jitygernath  Gary,  must  be  held  to  be  still  sub- 

*  0  Blijh,  N.  S.  24. 
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1839.         sisting  as  it  has   beon  decided  to  be   in  the   Courts 
GopalInder  below  or  not.     The  ground  upon  -vvhich  it  is  denied 
NaeaixEoy  ^q   Y)q   a  subsisting  secuiitv  is,  that  in  the  ease  of 
JAGAP.XATH   3Iotee  Lai  v.  3Iutee  Hura,  Gopal  Inder  Narain  Roy  had 
tendered  a  security  ;  Avhich  (be  it  observed  in  passing, 
is  not  immaterial  to  the  case)  was  tendered  by  him 
originally  alone,  and  upon  the   supposition    that   he 
was  to  stand  as  the  single  security,  without  any  co- 
obligor,  but  which  had  never  been  accepted  ;  and  that 
the  whole    proceedings  taken  together    in  the    Zillah 
Court  and  the  Provincial  Coiu't,  by  way  of  appeal, 
and  subsequently  in  the  Zillah  Coui-t,  and  again  in 
the  Pro\iQcial  Court,  do  not  amount  to  an  acceptance 
of  that  seciu'ity. 

Now,  we  are  all  of  opinion,  that  if  these  proceed- 
ings be  considered,  they  are  manifestly  and  undeniably 
an  acceptance  of  the  security,  or  at  least  that  the 
security  does  subsist,  as  fully  as  if  that  difficulty, 
which  alone  is  said  to  encumber  the  case,  with  respect 
to  the  existence  of  the  seciuitj'ship  never  had  been 
interposed  by  the  Order  made  in  the  Calcutta  Pro- 
vincial Court  of  appeal  on  the  19th  of  March.,  1806. 
It  becomes  only  necessary,  in  order  to  support  this 
proposition,  vipon  which  the  judgment  below  must 
have  rested,  and  upon  which  our  affirmance  of  that 
judgment  2)roceeds,  to  state  Avhat  those  proceedings 
were. 

It  appears  that  the  Zillah  Coirrt,  upon  a  reference 
to  its  Nazi);  the  proper  Officer  (as  we  shoidd  refer  it 
here  to  the  Master),  and  upon  his  report,  accepted 
the  security  of  Gopal  Inder  Xarain  Roy  as  sufficient. 
"WTien  the  Pro^incial  Com*t  came  afterwai'ds  to  deal 
with  the  case,  on  the  19th  of  March,  1806,  they  made 
an  Order,  proceeding  upon  reasons  iato  the  soundness 
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or  validity  of  which  it  is  unnecessary  to  inquire,  but        1839. 
coming  to  the  conclusion  that  the   security   of   the  hopalIndkr 
surety  was  not  valid,  they  ordered  "  That  a  copy  of  Na^^ixEoy 
the  proceedings,  containing  a  pi-ecept,  be  sent  to  the   Saoau-xatu 
Zillah  Judge  of  Midnapore^^''  and  having  displaced,  as 
it  is  contended,  Gopal  Inder  Narain  Roi/''s  security,  the 
Court  added,    "  Should  the  Appellant,   Motee  Hara, 
presently  give  good  security,  the  said  Judge  should 
cause  her  to  enter  on  the   contested  zemindanj,  and  if 
she"  cannot,  in  conformity  Avith  the  Order  of  the  27th 
of  last  month,   the  zemindar y  should  be    delivered  in 
charge  to  Government,  and  the  return  should  be  for- 
warded on  or  before  the  15th  of  ApriV 

Is'ow,  admitting  for  the  present  that,  without  which 
the  whole  argument  of  the  Appellant  in  this  case  fails, 
admitting  that  this  is  tantamount  to  an  Order  reject- 
ing the  acceptance  of  the  security  which  had  been 
accepted  by  the  Zillah  Coiu't  below,  admitting  that, 
Avithout  which  I  say  this  appeal  cannot  stand  for  a 
moment,  then  observe  what  follows.  It  was  referred 
back,  according  to  that  Order,  to  the  Zillah  Court, 
when  the  Zillah  Coiu-t  respectfully,  but  distinctly,  sug- 
gests to  the  Provincial  Court  a  circumstance  which 
appeared  to  the  Zillah  Court  to  have  escaped  the  at- 
tention of  the  Provincial  Coiu't,  namely,  that  the  ac- 
ceptance of  the  security  of  Gopal  Inder  Narain  Roy  had 
been  already  recorded,  and,  therefore,  it  appears  unne- 
cessary (this  is  the  delicate  form  of  expression  they 
use  out  of  respect  to  the  Provincial  Court)  that  that 
security  having  been  accepted,  and  its  acceptance  re- 
corded, "  It  appears  unnecessary  to  inform  the  Pro- 
vincial Court  of  the  presentation  of  these  papers,  be- 
cause they  were  placed  in  the  Record  Office.  Now,  an 
Order  has  been  issued  by  the  said  Court  for  rejecting 
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1S39.        the  securitj*  of  the  said  Gojml  Inder  Namin  Roy,   it, 
Gopai.Inder  therefore,  seems  proper  to  send  the  statements  above 
^,  mentioned,  since  Gopal  Inder  Naraiii  Roy,  Zemindar^ 

Jagaexath  lias  been  accepted  as  sufficient  for  this  seciu-ity." 

Upon  this  the  matter  returns  to  the  Provincial 
Court  once  more,  and  then  what  is  done  by  the  Pro- 
vincial Court  ?  We  do  not  say  that  what  took  place 
on  the  loth  of  May,  1806,  amounts  to  a  distinct  re- 
vei-sal  of  the  Order  of  the  19th  of  March  of  the  same 
year,  which  is  the  substratum  of  the  Appellant's  whole 
argument ;  we  do  not  say  that  what  was  done  on  this 
13th  of  May,  1806,  amounts  to  an  Order  rescinding 
the  former  Order,  Avhicli  stated  the  invalidity,  by  which 
it  must  be  supposed  to  be  meant,  according  to  the  scope 
of  the  Appellant's  argument,  the  insufficiency  of  Gopal 
Inder  Naraln  Roy''s  suretyship  ;  Ave  do  not  say  that, 
therefore,  it  was  an  Order  retracing  the  former  alto- 
gether, and  accepting  the  security  which  at  first  they 
had  refused.  But  we  say,  at  least  it  so  far  reti-aces  the 
steps  taken  by  the  Order  of  the  19th  of  March  as  to 
show  that  the  Proviucial  Coiu't  was  not  dissatisfied 
with  the  Order  made  by  the  Zillah  Court,  either  in  the 
second  instance,  when  they  remitted  it  to  the  Zillah 
Court,  or  in  the  first  instance  when  the  Zillah  Coui't  ac- 
cepted the  seciu'ity  of  Gopal  Inder  Xarain  Roy :  for  re- 
collect what  the  Coiu't  had  done  on  the  19th  of  March. 
It  said  that  Gopal  Inder  Xarain  Roy's  security  was  in- 
sufficient, and  that,  therefore,  it  should  be  refen-ed  to 
the  Zillah  Court  with  that  Order,  and  that  Motee  Hura 
should  be  caused  to  enter  on  the  contested  semindary 
if  she  should  give  good  security.  But  observe  what 
they  do  on  the  loth  of  May,  1806.  They  say,  "  At 
this  time  it  is  not  right  that  any  Oi'der  should  be  given 
for  ousting  the  Kespondent,  who  is  in  possession,  oi* 
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for  cliaiiging  his  security,  which,  the  Zillah  Judge  has        1839. 
pronounced   sufficient,   because   the    security   of    the  GopalInder 
Appellant  is  also  thought  sufficient."      That"  is  to  say,  N^^^^^^'Kot 
Gopal  Inder  Naraiii  Rofs  secuiity  plus  the  security  of   Jagaknath 
the  five  K>/ak.     Therefore,  what  they  then  say  is.  Do 
not  change  the  possession  :  let  3fotee  Lalqlye  whatever 
security  he  pleases  or  can  give  ;  do  not  change  the 
possession  because  his  security  is  pronounced  to  be 
sufficient,  contrary  to  what  Ave  had  originally  thought 
on  the  19th  of  March.    What  is  that  security  ?     Gopal 
Inder  JSarain  R'^jj  and  the  five  Ki/ah. 

Then  comes  the  mode  in  which  the  Sudder  Dew- 
anny  Adawlut  deals  with  it,  in  which  they  say  that,  con- 
formably to  the  custom  and  according  to  the  security- 
bond,  it  maj''  be  demanded  from  Gopal  Inder  Nara'in 
Roy  and  the  other  five  seciu-ities,  treating  the  whole 
six,  therefore,  as  being  a  sufficient  security.  Now,  this 
clearly  shows  that  all  these  Courts,  not  only  the  Zillah 
Court,  not  only  the  Sudder  Dewanny  Adawlut,  but  the 
intermediate  Court,  the  Provincial  Court,  upon  whose 
supposed  rejection  and  final  i-ejection  it  must  be  con- 
tended that  the  security  of  Gopal  Inder  Narain  Roy 
never  was  accepted,  it  appears  that  that  Court,  as  well 
as  the  other  two,  considered  and  dealt  with  Gopal  Inder 
Narain  Roy''s  obligations  as  an  existing  and  valid  se- 
curity. That  appears  clear,  and  then  it  was  most  accu- 
rately stated  by  the  Zillah  Court,  and  not  denied  by  the 
Provincial  Court,  and  further  sanctioned  by  the  final 
finding  of  the  Sudder  Dewanny  Coiu't,  to  be  a  security 
standing  upon  the  record  and  never  taken  off  the  file, 
but  subsisting  upon  the  record. 

Now,  one  observation  plainly  arises  upon  this.  Has 
not  Gopal  Inder  Narain  Roy,  supposing  he  has  any  case 
at  all  for  being  let  ofi',  mistaken  his  way  altogether  ? 
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1839.  Ouglit  he  uot  to  have  proceeded  to  have  taken  oflt  the 
GopalInder  record,  in  oixlcr  to  have  the  argument  of  the  Provin- 
KaeainEoy  ^^^-^  Q^^^^.^  admitted  and  sanctioned  by  the  Sudder 
jAGAEjjAin  Betvannu  Adawlut  ?  Ouerht  he  not  to  have  taken  that 
course  instead  of  allowing  it  to  stand  on  the  record  as 
subsisting,  and  then  endeavouring  to  escape  its  obli- 
gation b}'  the  argument  to  which  I  am  next  to  refer, 
namely,  that  true  it  is  it  subsists, — that  true  it  is, 
therefore,  that  here  is  a  subsisting  and  valid  security 
given  hj  him,  and  which  may  stand  alone,  and  which 
is  not  joint  but  several,  which  is  not  conditional  upon 
other  persons,  either  five  or  one,  or  any  of  the  Kyals 
joining  in  the  security  ?  But  that  inasmuch  as  he, 
the  Appellant,  acted  upon  the  supposition  that  he 
was  to  be  joined  with  the  other  five,  and  that  the 
Courts  acted  upon  a  supposition  that  the  other  five 
were  joined  with  him,  they  did  not  accept  him  alone, 
but  accepted  him  in  conjunction  with  those  other  five. 
First,  then,  it  is  said  that  he,  Gopal  Iiider  Narain 
Roy,  himself  considered  that  he  -R-as  only  bound  in  the 
event  of  the  other  five  being  bound.  Of  what  avail 
is  it  what  a  person  considers  who  gives  an  obligation  ? 
You  are  to  look  at  what  he  does,  not  to  what  he 
thinks.  You  are  to  gather  what  he  means  from  what 
he  has  said  in  his  instrument,  not  fi-om  what  he  sug- 
gests. Now  in  order  to  escape  the  obligation  of  that 
instrument,  you  are  to  look  to  his  obligation,  which  he 
has  contracted  in  point  of  fact  and  in  point  of  law,  an 
obligation  which  is  binding  upon  him,  not  to  the  in- 
tention, and  motives,  and  expectation,  and  speculation, 
which  he  may  have  had  in  his  own  mind  at  the  time 
he  so  bound  himself.  If  he  really  had  intended  only, 
and  meant  only,  to  bind  himself  in  this  cause,  upon 
the  supposition  of  his  being  bound  together  with  the 
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five  Kr/als,  lie  ought  to  have  framed  the  security  iu  a        i^^f*- 
perfectly  diii'ereut  manner.     He  ought  to  have  made  it  GopajlLnder 
a  joint  security  with  those  five  Kyals,   which  would  ^  ^^    °^ 
have  given  liijn  his   remedy  against   them,    and   he  Jagabxath 
ought  to  have  made  it  conditional  upon  those  five 
Kyals  becoming  a  subsisting  secui'ity   together  with 
himself.     He  has  done  no  such  thing,   and  it  must 
further  be   remarked,   that  he  originally  (which  cuts 
even  that  little  ground  from  under  his  feet  as  to  what 
his  views  and  intentions  were) — that  he  originally  ten- 
dered his  security  absolutelj",  singly,  and  alone,  and 
reckoned  upon  his  being   the  only   secui'ity   in   the 
cause,  and  it  was  received  as  such.     But  then  the 
others   were   added  for  greater  security.     For  whose 
benefit  were  the  others  added  ?  Xot   for  the  benefit  of 
Gopal  Indcr  Narain  Ro;j^  who  had  originally  tendered 
himself  alone,  and,  as  so  tendered,   had  been  accepted 
— no  such  thing — ^but  for  the  better  secm-ity  of  the 
Plaintiff  in  the  cause. 

Then  next,  and  lastly,  it  is  said  that  the  Com-t 
only  accepted  him  conditionally,  because  they  ac- 
cepted him  together  with  the  other  five.  Now,  if 
the  former  "vdow  of  the  case  was  of  little  avail  to  the 
Appellant,  this  can  be  still  less,  because  the  Coui-t 
have  accepted  him  alone  in  point  of  fact.  But  we  go 
further,  and  say,  that  if  the  Coui't  had  accepted  him 
with  the  otliei-  five,  that  would  be  immaterial  for  the 
purpose  of  this  oi-gument  ;  for  if  they  accepted  him 
with  the  other  five,  and  he  bound  himself  uncon- 
ditionally, •without  the  other  five,  the  Court  accepted 
liim  according  to  his  obligation  ; — they  accept  him  as 
a  separate  securit}'.  They  accept  the  other  five  as 
separate  secinities,  and  that  acceptance  is  valid  and 
effectual,  and  finished,  and  executed  as  to  him,  without 
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1S39.       the  least  regard  to  the  other  five,  because  it  must  be 
GopalInder  an  acceptance  in  confonnity  to  and  according  to  the 
NarainEoy  tenor  of   the  whole  obligation.     It   wonld  be  just  as 
Jaoaenath  good  an  argument,  just  as  solid  a  ground  of  escape, 
for  Gopal  Inder  Naraiu  Roy  to  say  (and  this  applies  to 
both  parts  of  the  case),  I  gave  my  seciuity,  I  tendered 
myself  as  a   siirety,  ^upon   this  supposition  that  the 
other  five  Kyals   were  sufficient ;  if  the  five  Kyals 
prove  insufficient,  therefore,  cadet  qucstio  as  to  me,  for 
I  never  meant  to  bind  myself  upon  that  supposition, 
and  cadet  questio  as  to  the  Court,  for  they  never  meant 
to  accept  me  upon  that  supposition.     But  can  any- 
thing be  a  greater  absiu'dity   than   this  ?  because  tliis 
is  the  very  case  provided  for.     The  reason  why  Gopal 
Inder  Narain  Roy^s  secmity  is   taken,  as  well  as  the 
other  five,  is  in  case  they  should  prove  insufficient.    So 
that,  according  to  the  scope  of  that  argument,  the  very 
purpose  for  which  GojmI  Inder  Narain  Roy  is  added 
to  the  five  Kyals,  namely,  the  possible  iusufiiciency  of 
the  Kyals,  would  be  set  up  as  a  reason  for  letting  off 
Gopal  Inder  Narain  Roy.     The  very  ground  for  taking 
Gopal  Inder  Narain  Roy  being  the  possible  insuffi- 
ciency of  the  other  five. 

Upon  the  whole,  therefore,  their  Lordships  are 
clearly  of  opinion,  that  this  is  a  valid  and  subsisting 
security,  and  that  this  appeal  must  be  dismissed  with 
costs. 


ON  APPEAL  FROM  THE  EAST  INDIES,.  331 


Keerdt   Sing   (Dcfeudaut    in  .  three  1  ^  nollinf 
suits,  consolidated  iu  this  appeal)  -]    ^^         ' 

AND 

KoolahulSing  and  others  (PLaintiffsj^^    ^^^^^^^^^^_, 
m  the  thi-ee  suits)         -         -         - )       -' 

On  appeal  from  the  Sitcldcr  Dcwanni/  Adaivlut  of 
Bengal. 

XlIIS  was  an  appeal  from  the  decision  of  the  Sudder  uttpec., 

Dewannij  Adaidut  of  Bcnr/al^  in  tkree  several  causes,  '^^'^^• 

instituted  by  the  descendants  of  Rajah  Kanik  Chund,  According 

for  recover)^,  accordiug  to  their  respective  interests,  j°^  ^j^g  ^Y\- 

of  the  Talook  Bclkhurmh,  in  the  Peraunnahs  Urol  and  "^o^'  "^  ^°- 

'  ''       _  .  fault  ot  issue, 

Mussoora,  in  the  district  of  Benares,  vt'hich  was  in  the  is  entitled  to 
possession  of  the  Appellant,  Kcerut  Sing,  when  the  ^]^oieof  her 
suits   were   instituted,   and  who  was,   therefore,   the  deceased  Hus- 

'.  '         .  .  band  s  estate ; 

Defendant  in  each  suit.     The  property   m   question  but  her  title 
originally    belonged    to    Rajah  Kanik   Chund,   who  igoniyas^^ 
became    possessed    of    it  in   1716,   by  virtue   of  a  tenant  for  life, 

'■  '       ■^  and  she  has 

no  power  to 
*  Present :     Members     of    tlio    Judicial    Committee,  —  Lord   alienate  or  de- 
Brougham,  Mr.  Justice  Bosanquet,  Sii-  Herbert  Jeoner,  and  the  yiso  a'JY  P°^" 
Eight  Hon.  Dr.  Lushington.  tt^sband's 

Privy  Councillor, — As-iessor,  Sir  Edward  Il3'dc  East,  Bart,  estate  which 

t  EfpQrtcd  -1  Sud.  Dew.  Ad.  Reps.  9.  on  her  death 

'        ^  '■  devolves  to  ms 

legal  heirs. 
Where,  therefore,  a  party  claiiued  pof5ses,sion  of  a  Raj,  by  \-ii-tiie  of  a 
WitssPci/nt-iKiiniih  (deed  operating  as  a  Will),  from  the  Widow  of  a 
docoased  Xe.mindir,  who  died  without  issue,  leaving  collateral  heirs,  tho 
Judicial  Coratnitteo  refused  to  decide  on  tho  valiihty  of  the  instrument 
devising  tho  linj,  being  of  opinion,  that  tho  Rame  (the  Widow)  was 
incompotont  by  law  to  execute  such  an  instrument  to  tho  prejudice  of 
her  deceased  Husband's  hoii's,  and,  therefore,  affirmed  the  decree  of  tho 
Court  below  with  costs. 
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koolahul 

Sing 
and  Others. 


issn.  Jarjlilre  Sunnvd.  From  him  it  descended,  through 
keeeut  Sing  thi'ec  succcssivG  generations,  to  Rajah  Jusivunt  Sing, 
who  was  the  last  Rajah  seized,  and  who,  dying 
without  issue,  was  succeeded  by  the  Ranee,  his 
Widow,  who  continued  in  possession  till  the  period 
of  her  decease,  which  took  j)lace  on  the  2Gth  of 
October,  1818. 

The  Appellant,  Keerut  Si»f/,  was  the  3Iooktar  of 
the  Ranee,  and  upon  her  decease  took  possession  of 
the  property  in  question,  claiming  to  be  at  once  the 
heir  of  Rajah  Jusiount  Sing,  and  also  entitled,  by 
virtue  of  aWussceijut-naiJiah,  or  deed  of  gift,  executed 
in  his  favoiu"  by  the  late  Ranee.  It  appeared  that 
he  performed  the  fiuieral  ceremonies,  though  a 
petition  had  been  presented  to  the  Criminal  Coui-t, 
immediately  on  the  Ranee'' s  decease,  by  one  of  the 
Eespondents,  claiming  the  right  ta  perform  them,  as 
heu'  of  the  Ranee  ;  and  praying  the  Court  to  issue  a 
Penvannah  to  the  Durogah,  or  Police  magistrate,  to 
station  Burkimda-ecs,  to  prevent  interruption  and 
distiu'bance  from  the  late  Ranee^s  servants,  and  to 
protect  her  property  by  granting  an  attachment 
against  it.  The  Court  refused  to  order  an  attacn- 
mcnt  against  the  property,  in  the  absence  of  a 
regular  suit,  being  contrary  to  Eegulatiou  V.  of 
1799,  but  directed  a  Pcrwannah  to  issue  to  the  Darogah, 
as  prayed  for. 

In  consequence  of  these  adverse  claims,  the  Eegistrar, 
piu'suant  to  Eegulation  II.  of  181G,  sec.  7,  reported  to 
the  Collector,  that  the  zemindanj  of  the  village  of  the 
Pergiuinahs  Mussora  and  Urol,  appendant  to  the  Zillah 
Dahar,  the  property,  and  late  in  the  possession  of  the 
deceased  Rajah,  were  entered  in  the  Collector's  office 
in  the  name  of  the  deceased  Rancc ;  that  horlieirs  Avcre 
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Bahoo  Ghirdharee  Sii)rf  (one  of  the  Eespondeuts),  the       ^'^•^^• 
heir  of  Eajah  Kulal  Clmnd^  scad  Koolahul  Sing  (another  keekitsiso 
of  tlie  Eesponilents),  wlio  were  fourth  in  descent  from    kooi.ahul 
Riijah  Jimaunt  Shig.     He  also  reported,  that  the  Ap-  ai^/oQ'j^j.3 
pellaut,  Kccrut  Sing,  stated  that  he  hehl  a  Wusscegut- 
monah  fi'om  the  Ranee,  that  while  the  Ranee  Avas  alive,, 
ho,  the  Collector,  saw  not,  nor  had  over  seen  or  heard 
of,    any   docnmcut,  or    Wtissccgui,  iu   favoiu*  of  any 
person  for  the  AVy,  which  was  in  his  possession,  and 
that,  according  to  the  Sastras,  the  lluncc  had  not  the 
power   to   make   any    Wunsecgut,*  Ilibhuuaniah,'\   or 
]  Vusseeijiit-namah.X 

In  consequence  of  this  report,  tlie  Ecspondents, 
Koolahul  Sing  and  Ghirdharee  Sing,  presented  petitions 
to  the  Eoard  of  Commissioners  of  Eevenue,  to  have 
theii'  names  entered  in  the  office  Books  of  the  Col- 
lector, as  the  hereditary  propi'ietors  of  the  villages 
late  in  the  possession  of  the  Ranee.  But  pi-occedings 
having  been  taken,  by  Kccrut  Sing,  in  the  Provincial 
Court,  to  re^'oke  an  Order  for  the  attachment  of  the 
property,  made  by  the  Judge  of  the  Civil  Court,  and 
to  restore  the  possession  to  him,  the  Provincial  Court 
removed  the  attachment,  and  ordered  possession  to 
be  restored  to  Keerut  Sing,  with  liberty  for  the  Ee- 
spoudeuts  to  institute  a  regular  suit  against  him,  to 
det(a-mine  the  right  of  possession. 

Xo  Order  was  made  by  the  Board  of  Eevenue  on 
the  petition  of  the  Eespondents,  but,  on  the  20tli  of 
December,  1821,  Koolahul  Sing  filed  his  plaint  against 
the  Api)cllant,  Kcerni  Sing,  setting  forth  his  title,  by 
descent  from  the  linjah,  and  claiming  a  moiety  of  tho 
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1839.        villages  late  iu  the  possession  of  the  Ranee,  and  ira- 

keerut  Sing   peachiug  botli  the  legality  aud  validity  of  the  Wus- 

KooLAHUL    seeijut-namah  relied  upon  by  the  Appellant.     To  tliis 

fl^nthi-    ^^®  Appellant  answered,  insisting  upon  his  title  as 

heii-,    and   under   the  above   deed.      The   other  Ke- 

spondents  (excepting  Ghirdharee  Sing  and  Ncemdharee 

Siiiff,  who  instituted  suits,  on  their  own  behalf,  against 

Keerut  Shig)  intervened  by  petition  in  Koolahul  Siiiff^s 

suit,   claiming  to  be  co-sliai'ers  with  him.     Pending 

these  proceedings,  the  Provincial  Court,  having  issued 

a  public  proclamation  for  the  heirs  of  the  deceased 

Ranee,  to  come  in  and  present  their  claims,  appointed 

a  Sarbarakar,  or  Keceiver,  to  take  charge  of  the  vil- 

lao-es  left  by   the  deceased  Ranee,   and  then  in  the 

possession  of  the  Appellant,  Keerut  Sing. 

No  documentary  or  other  evidence  was  produced 
by  the  Plaintiff,  Koolahul  Sing,  but  numerous  wit- 
nesses were  examined,  and  documents  produced,  by 
Ghirdharee  Sing,  in  whose  suit  the  principal  evidcnc& 
was  taken,  and  that  cause  being  ripe  for  decision, 
answers  wore  required  fi'om  the  Pundits  of  the  Pro- 
■vincial  Com-t  to  the  following  questions : — 

"  Question.  The  whole  of  the  zemindarg,  having 
descended  to  Rajah  Jusimnt  Sing,  after  having  been. 
previously  held  by  several  generations,  and  Rajah 
Juswmt  Sing  having  died  without  children,  leaving- 
his  Wife  as  his  heiress ;  if  the  said  Wife,  by  the- 
execution  of  a  Wusseegut-namah  (a  Will  or  testament), 
transfer  the  zemindarg  to  Keerut  Sing,  will  such  a 
transfer  be  legal  according  to  the  Sastras  or  not  ?" 

"  Answer.  A  Ilindoo  woman  has  not  the  power  of 
granting  property  to  another ;  if  the  woman  referred 
to  give  the  property  rcfen-ed  to,  to  a  near  relation, 
who  may  possess  strung    claims  upon    tlie  property. 
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still  the  ti-aust'cr  -will  be  illegal  mtlioiit  the  consent        I'^s^- 
of  the  heii's."  keerit  siko 

"  Question.  On  an  inspection  of  the  papers  of  the  KooLAnnL 
suit  and  the  genealogical  table,  it  appears  that  the  i^n^i^ers 
zcmindorij  in  dispute  fu'st  belonged  to  Rajah  Kanik 
Clmnd,  who  obtained  the  title  of  Rajah ;  that  he  was 
succeeded  by  Gundheeb  Sinff,  who  was  succeeded  by 
Bhurat  Sing,  Jugha  Sing,  Bahadur  Sing,  and  Juswunt 
Sing,  one  after  the  other,  and  all  these  persons  have 
no  hcii's.  On  a  penisal  of  the  genealogical  table,  to 
whom  does  the  zcmindarg  rcfciTcd  to  belong  agi'ee- 
ably  to  the  Sastras  .^" 

"  Answer.  If  liajah  Bahadoor  Sing,  the  Father  of 
Juswunt  Sing,  were  the  adopted  Son  of  Rajah  Gund- 
heeb Sing,  the  zemindary  in  dispute  will  belong  to  the 
Son  of  the  Daughter  of  Gundheeb  Sing,  or  otherwise  it 
will  belong  to  the  relatives  who  are  descendants  fi'om 
the  same  stock,  vis.  to  the  children  of  the  brethren  of 
Juswunt  sing ;  if  there  are  none,  to  the  brethren  of 
Bahadur  Sing  and  Jugha  Sing  ;  if  there  are  none,  to 
the  descendants  of  the  brethren  of  Gundheeb  Sing ; 
and  if  there  are  none,  to  the  descendants  of  the 
bretkren  of  Doolar  Sing.^^ 

Upon  these  opinions,  and  inspection  of  the  genea- 
logical tables,  and  the  evidence  filed  in  the  siiit,  the 
Court  was  of  opinion,  that  the  Wusseegut-namah  was 
illegal,  and  that  the  Defendant,  Keerut  Sing,  had 
failed  in  proving  his  descent  from  Doolar  Sing,  through 
whom  he  claimed,  and  had,  therefore,  no  interest  or 
concern  in  the  property  in  dispute,  left  by  the  Ranee 
of  Rajah  Juswunt  Sing,  Avhether  on  the  ground  of  the 
Wussecgut-namah  or  by  hereditary  right. 

In  consequence  of  this  opinion,  the  Court  directed 
a  Penvannuh  to  be  issued  to  the  Government  Pleader, 


3Cb  CASES  IX  TirE  TRivY  corxcit 

18;5!).       directing'  liiui  to  cLiim  tlie  zemindar;/^  as  an  escheat  to 

KEERiiT  sisa  the  Government,  which  was  accordingly  issued  on  the 

KooLAiiuL   6th  of  Fehruury^   1823,  and  a  motion  made  thcrcou 

■     win'       ^^Y  the  Government  VukeeL  on   the  12th  of  the  same 

month,  was  entered,  hut  no  fui-ther  proceedings  had 

thereon. 

On  the  17th  of  Fclruar//,  1823,  the  Court  having 
prcAiously  required  the  attendance  of  the  Pundit  of 
the  City  Court,  with  a  ^iew  to  clear  up  certain  points 
connected  with  the  Sasiras,  put  the  following  further 
question : — 

"  In  case  Rajah  Kanik  Chund,  who  acquired  the 
title  of  Hajah,  and  the  zemindar y^  had  no  begotten  Son 
of  his  OAvn,  and  agreeably  to  tlie  assertions  of  some  of 
the  heirs,  in  the  first  instance,  KuM  Chund,  and  sub- 
sequently Giindhceh  Sing,  became  the  adopted  Sons  of 
Rajah  Kanik  Chund,  and  both  parties  to  the  suit  admit 
the  adoption  of  Gundheeh  Siiiff,  and  if  JTulal  Chund, 
referred  to,  adopt  Boodun  Sinr/,  but  the  proofs  of  their 
adoi^tion  agreeably  to  the  rules  of  the  Sastras  be  not 
forthcoming,  although  both  parties  declare  that  the  ze- 
mindar)/ descended  from  Rajah  Kanik  Chund  to  Gund- 
heeh Sing,  from  him  to  Bhurat  Sing  and  his  Wife,  and'^to 
Jugha  Sing,  Bahadur  Sing,  B hug wunt  Sing,  Rajah  Jus- 
tvunt  Sing  and  the  Wife  of  Juswunt  Sing,  in  regular 
succession,  who  held  seizen  of  the  whole  property, — if 
all  these  persons  die  without  issue,  in  such  case,  on  a 
perusal  of  the  genealogical  table,  to  which  particular 
heirs  will  the  zemindurg  referred  to  belong,  agreeably 
to  the  Sastras .?" 

"  Answer.  If  in  first  instance  ludal  Chund,  and 
afterwards  Gundhceb  Sing,  became  the  adopted  Sons  of 
Rajah  Kanik  Chund,  doubts  aiisc  in  respect  to  tlie 
adoption  of  the  two,  both  according  to  the  Sastras, 
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and  the  tenor  of  the  question  above  put  ;  for  if  Kulal 
Chund  became  an  adopted  Son,  and  he  adopted  Boodun 
Sing,  in  such  case,  according  to  the  words  of  the 
pothee*  of  Deepiik  Buhman,  Kanik  Clmnd  no  longer 
possessed  the  option  of  adopting  Gundheeb  Sing. 
However,  admittmg  that  he  had  the  option,  then  the 
others  would  not  have  obtained  possession  of  his 
zemindarij.  Again,  the  fact  of  Gundheeb  Sing  having 
been  adopted  according  to  the  rules  prescribed  by  the 
Sastras,  is  not  ascertainable,  and  it  were  not  possible, 
in  case  he  were  adopted,  and  if  he  adopted  Bahadur 
Sing,  for  Bhural  Sing  and  others  named  in  the  ques- 
tion above  propounded  to  have  obtained  possession, 
consequently  confidence  cannot  be  placed  in  the  asser- 
tion of  their  adoption.  It  however  appears,  from 
the  fact  of  their  having  had  possession,  that  Rajah 
Kanik  Chund  appointed  Guudlieeb  Sing  to  be  the 
managing  officer  and  superintendent  of  the  zemindar^ 
affairs ;  accordingly,  agreeably  to  the  text  Yagnya- 
walkya  Muni  on  the  subject  of  seizen  forthcoming  in 
the  fothees  of  the  Sanscrit  language,  seizen  is  pre- 
sumptive proof  of  proprietary  right ;  and  according  to 
another  text  of  the  same  Muni,  contained  in  the  same 
pothee,  in  abstract  as  follows  : — '  A  person  dying  with- 
'  out  male  issue,  his  "Wife,  or  if  he  have  no  Wife,  hiS 
'  Daughter,  or  if  he  have  no  Daughter  alive,  the  Son 
'  of  such  Daughter,  will  become  the  proprietress  or 
'  proprietor  of  all  his  property,  both  r'  'al  and  per- 
'  sonal ;  but  if  none  of  those  persons  are  forthcoming, 
'  the  mother  of  the  deceased  will  obtain  seizen ;  if 
'  there  be  no  Mother,  his  Father ;  if  the  Father  be 
*  dead,  the^terine  and  full  Brothers  of  the  deceased  ; 
'  and  if  there  be  no  Brotlun-,  the  Sous  of  such  Brother 
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'  will  succeed  as  proprietors  to  the  property ;  if  there 
'  be  no  Son  of  a  Brother,  it  will  belongjto  the  paternal 
'  Grandmother,  and  then  to  the  Grandfather  and  their 
'  Sons,  and  in  this  way  to  the  preceding  eight  genera- 
'  tions.'  The  real  and  personal  property  of  the  Wife 
of  Rajah  Juswunt  Sing  belongs  to  Ajeeb  Sing,  the  fifth 
generation  preceding  Juswunt  Sing,  and  in  right  of 
him,  his  heu'S  will  succeed  to  the  property." 

On  the  19th  of  February,  182-3,  the  Provincial  Court 
of  Patna  made  their  decree  in  this  suit,  rejecting  the 
Wusseeyut-namah  of  the  Appellant,  Keerut  Sing,  and 
also  his  claim  as  heir  of  the  deceased  Ranee,  and 
awarding  eight  anas  or  one  moiety  to  the  descendants 
of  Mya  Ram,  the  Son  of  Boodun  Sing,  in  the  propor- 
tion of  two  ana  or  sixteenth  parts  to  the  Plaintiff, 
■Ghirdharee  Sing,  Neemdharee  Sing,  Doorghiil  Sing,  and 
Dhur  Sing,  and  the  other  moiety  or  eight  ana  shares 
to  the  descendants  of  Doolut  Sing,  viz.,  four  ana 
shares  to  Duryas  Sing  and  Puhulwan  Sing,  and  four 
ana  shares  to  Koolahul  Sing,  Hurman  Sing,  and  others, 
the  heu's  of  Mungal  Dutt. 

Similar  decrees  were  pronounced,  on  the  same  day, 
in  the  other  two  suits  instituted  by  Koolahul  Sing  and 
Neemdharee  Sing. 

Keerut  Sing  being  dissatisfied  with  these  decrees, 
appealed  to  the  Sudder  Court,  but  that  Court  were  of 
opinion  that  no  grounds  existed  for  reversing  the  de- 
cisions of  the  Provincial  Court,  which  were  ordered 
to  be  maintained  and  affirmed,  and  the  several  ap- 
peals dismissed  with  costs. 

The  Appellant,  being  desu-ous  of  presenting  an 
appeal  to  Her  Majesty  in  Council  from  each  of  these 
decrees,  applied  to  the  Sudder  Court  for  theii"  admis- 
sion  and  consolidation,   which  that  Court,  adverting 
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to  the  cii-cumstance  of  the  Appellant  being  Defendant 
in  all  three  suits,  and  that  they  had  reference  to  one 
property,  permitted,  notwithstanding  that,  pui'suant 
to  the  provisions  of  Eegulation  XVI.,  1797,  s.  3, 
two  of  them  were  not  severally  appealable  to  England. 
The  Appellant  now  prayed  for  the  reversal  of  these 
decrees,  for  the  following  reasons  : — 

I.  Because  the  Ranee^  as  heu'ess  of  Rajah  Jusivunt 
Sing,  was  absolute  owner  of  the  property  in  question, 
with  power  to  alienate  the  same,  and  because  the 
Ranee,  by  the  Wusseeyut  or  instrument  under  which 
the  Appellant  claims  (the  validity  of  which  was  fully 
established),  gave  the  property  to  the  Appellant. 

II.  Because  the  Ranee  of  Jusivunt  Sing,  if  not 
entitled  to  the  property  in  question  as  his  heiress, 
held  the  same  adversely  against  all  persons  in  un- 
qualified and  absolute  ownership  for  eighteen  years, 
whereby  the  claim  of  the  heii's  of  Rajah  Juswunt  Sing 
(if  any  such  heirs  existed)  became  barred. 

III.  Because  the  Respondents  were  not  the  heirs 
of  Rajah  Jusivunt  Sing,  and  having  no  title  them- 
selves, could  not  be  admitted  to  contest  the  title  of 
the  Appellant,  or  distui-b  his  possession. 


1839. 


koolahux 

Sing 
and  Others. 


On  the  part  of  the  Eespondent  it  was  submitted, 
that  the  decrees  of  the  Sadder  Dewanny  Adawlut 
ought  to  be  affirmed  for  the  following  reasons  : — 

I.  Because  the  Wusseeyiit-iKcmah  adduced  by  the 
Appellant  was  an  instrument  fabricated  by  the 
Appellant,  or,  if  not  fabricated,  was  an  instrument 
the  Banee  was  incompetent  to  make,  and  the  alleged 
title  of  the  Appellant  by  descent  was  wholly  un- 
founded. 

II.  Because  the  title  of  the  Respondents,  as  co- 
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1839.        heii's  or  successors  to  the  deceased  Ranee  was  fully 

kehbut  Sing    established. 
II. 

KOOLAHTL 

Sing  Mr.  Miller,  Q.  C,  Mr.  Wir/ram,  Q.  C,  and  Mr. 

*"*        ^^^'  Jackson,  for  the  Appellant. 

Mr.  Serjeant  Spankie,  Mi-  E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Eespondents. 

The  Eight  Hon.  Dr.  Lushtn'gtox  : 
Jiilyioth,  This  appeal  is  prefeiTed  against  three  decrees  of. 
._,^_L-  the  Sudder  Deivanny  Adawlut,  bearing  date  the  19th 
of  January,  1825,  confirmiug  three  decrees  made  by 
the  Provincial  Court  of  Patna  ou  the  19th  of  February, 
1823.  The  property  invoh'ed  in  these  suits  appears 
to  be  very  considerable,  and,  on  the  death  of  the  last 
possessor,  the  Ranee,  the  Widow  of  Jmwunt  Sing, 
became  the  subject  of  litigation,  and  gave  rise  to 
the  three  suits  already  mentioned. 

It  is  not  necessary  to  enter  into  the  particulai's  of 
these  suits,  further  than  to  say  that  the  Eespondents 
claim,  in  various  propoi'tions,  the  whole  property,  as 
heii's  of  the  Rajah  last  in.  possession. 

The  preseiit  Appellant,  Keerut  Sing,  claims  this 
zemindary  upon  several  grounds.  Fii'st,  by  virtue  of 
a  Wusseeijut-namah,  or  deed,  fi'om  the  Ranee,  the 
"Widow  of  the  Rajah  Jmirtmt  Sing,  the  last  proprietor, 
who  died  in  possession  of  the  property.  This  deed 
bears  date  the  5th  of  July,  1813,  the  Ranee  having 
died  herself  on  the  26th  of  October,  1818.  Secondly, 
tlie  Appellant  alleges  himself  to  be  a  relation  of  the 
late  Rajah,  though  not,  as  admitted  at  the  Bar,  the 
nearest  relative.  Thii-dly,  he  claims  as  in  possession, 
denying  that  the  Eespondents,  the  Plaintiffs  in  the 
Coiu-ts  below,  have  made  out  theii-  title.     Both  Courts 
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have  pronounced  against  his  claims,  and  in  favour  of  '839. 

the  Eespondents'.  KEERUTSmo 

It    may   be   expedient,    in   the   first   instance,    to  koolahtit, 

examine  his  title  under  the  alleged  deed,   because,   if  ,^]^° 

°  '  _    '  and  Otners. 

the  deed  were  validly  executed,  by  a  person  having  a 
legal  authority  so  to  dispose  of  the  property,  all  other 
questions  Avould  be  unnecessary,  and  in  considering 
the  title  prefen-ed  under  the  deed,  the  power  of  the 
Runee  so  to  dispose  of  the  property  is  obAn'ously  the 
fii'st  consideration,  for  if  that  question  be  determined 
in  the  negative,  none  can  arise  as  to  the  execution. 

Then  as  to  the  power  of  tbe  Ranee  to  di.spose  of 
the  property,  assuming  Keerut  Sing  to  be  a  near  rela- 
tion of  her  deceased  Husband,  this  question  was  put 
by  the  Court  to  the  Pundits,  and  answered  decidedly 
in  the  negative. 

There  does  not  appear  to  be  the  least  reason  to 
doubt,  that  this  answer  is  a  true  exposition  of  the  law 
which  must  govern  the  claims  of  all  parties  to  the 
property.  It  is  in  conformity  with  the  law  as  laid 
down  and  acted  upon  in  former  cases.* 

This  doctrine  too  is  recognized  by  the  Judge  of  the 
Provincial  Court,  and  also  in  his  judgment  of  the 
19th.  of  February,  1823,  and  this  decree  is  affirmed 
by  the  Judge  of  the  Sudder  Detvanny  Adaidut,  on  the 
19th  of  January,  1825,  but  without  stating  the  law 
particidarly. 

As  we  are  all  of  opinion,  that  the  law  has  been  cor- 
rectly laid  down,  and  that  the  Ranee  had  no  power 
to  execute  a  deed  of  this  tenor,  all  title  on  behalf  of 
the  Appellant,  as  founded  on  this  deed,  necessarily 
falls  to  the  ground  ;  and  in  this  view  all    questions  as 

*  Eajunder  Naraia  Eae  v.  Bijai  Govind  Sing,  ante  191. 
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1839.  to  the  execution  of  the  deed  require  no  consideration^ 
keekdt  Sing  But  as  a  title,  on  the  footing  of  possession,  has  been 
KooLAHiTL  set  up,  we  have  not  deemed  it  right  wholly  to  pass 
and^mh        ^^  ^^^  question  of  execution. 

Keerut  Sing  had  been  the  Mooktar^  or  general  attor- 
ney, of  the  deceased  Ranee,  and  employed  confiden- 
tially by  her.  Many  witnesses  have  been  examined 
to  prove  the  due  execution  of  the  deed,  executed 
beyond  all  question,  if  executed  at  all,  under  most 
suspicious  circumstances.  We  do  not  think  we  are 
called  upon  to  pronounce  the  whde  to  be  a  forgery, 
neither,  on  the  other  hand,  are  we  satisfied,  on  look- 
ing to  the  evidence  and  the  discrepancies  therein,  that 
the  whole  proceeding  was  bond  fide,  so  that  the  whole 
defect  was  the  want  of  title  in  the  grantor.  "We  think 
that  there  is  not  sufficient  ground  for  holding  that 
the  Appellant  was  a  bond  fide  possessor  by  reason  of 
this  deed. 

The  Appellant  further  alleges,  that  his  possession 
should  not  be  distm-bed,  by  reason,  that  the  Eespon- 
dents  are  not  the  right  heii's.  Now,  first,  as  to  his 
possession,  the  facts  appear  to  be  as  follows : — Th& 
Appellant,  being  Ifooktar,  as  ah-eady  stated,  of  the 
late  Ranee,  and  resident  with  her  on  her  death,  on  the 
26th  of  October,  1818,  took  possession  of  the  pro- 
perty. The  property  was  attached  by  decree  of  the 
Judge  of  the  City  of  Patna,  on  the  26th  of  December, 
1818,  with  permission  to  any  of  the  parties  to  insti- 
tute a  suit  in  three  months.  In  the  month  of 
September,  1821,  that  decree  was  reversed  by  the 
Provincial  Court,  and  the  Appellant  restored  to  the 
possession  of  the  property.  Several  suits  were  then 
instituted,  and  on  the  14th  of  June,  1822,  the  Pro- 
viucial  Coiu-t  took  charge  of  the  property,  by  the 
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appoiutmeut   of   a   SarbaraJcar.       There    was   also   a        1839. 
claim  preferred  on  behalf  of  the  Government,  for  the    Keerut  sino 
property,  as  an  escheat,  but  it  does  not  appear  that    koolahul 
that  claim  was  prosecuted.     We  are  of  opiaiou,  that        ^P*P 
this  is  not  such  a  possession  as  can  be  regarded  with 
any  favourable  eye.     It  is  not  necessary  to  say  how 
.  it  should  be  dealt  with  if  there  was  no  title  at  all  in 
the  Respondents.     It   is   sufficient   to    observe   that, 
though   doubts   may   exist  as   to   the   proportion   in 
which  the   Claimants   should   share,   we    think    the 
decrees  appealed  from  are  right,  to  the  extent  that 
the   Eespondents,  in   some  proportion  or  other,    are 
entitled   to   the   whole   property.     As   against   them 
collectively  the  Appellant  has  no  right  at  all. 

Under  these  circumstances  we  intend  to  affirm  the 
decrees  of  the  Coiu-t  below.  There  are,  in  point  of 
fact,  it  may  be  said,  three  decrees  of  the  inferior 
Court,  and  three  decrees  of  the  superior  Coiu-t,  for  all 
the  suits  seem  to  have  been  considered  as  one  com- 
bined suit.  Their  Lordships  think  it  right  not  only 
to  affirm  those  decrees  appealed  from,  but  also  with 
costs.  They  do  not  think  it  necessary  to  enter  more 
particularly  into  the  evidence,  inasmuch  as  they  affirm 
these  decrees ;  but  they  are  of  opinion,  looking  at  all 
the  circumstances  attending  the  taking  the  possession 
of  this  property,  and  the  manner  in  which  the  deed 
is  alleged  to  have  been  obtained,  that  it  is  their  duty 
to  affirm  the  decrees  with  costs,  and  to  discourage 
such  attempts  to  take  property  from  the  right  heirs 
by  doubtful  deeds  of  gift  aud  erroneous  assertions  of 
heirship. 
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(rniRIiHAKF.K  SiXG 


Apjyellant. 


Dec 


Koor.AHUL  Sixci  aud  others       -     Bespondents* 

On  appeal  from  the  Sadder  Detvanny  Adawlut  of 
Bengal. 

Jec.  1840.  _LHE  cu'cumstanees  under  which  this  appeal t  ai'ose 
are  fully  detailed  iu  the  preceding  case.  The  Appel- 
lant, Ghirdharee  Sing,  ^vas  dissatisfied  Tvith  the  mode 

*  Present  :  Members  of  tTie  Judictal  Commttee,  —  Lord 
Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  the 
Eigkt  Honourable  Dr.  Lushington. 

Privy  Councillor, — Assessor,  Sir  Edward  Hvde  East,  Bart. 

f  Eeported  4  Sud.  Dew.  Ad.  Eeps.  9. 


A  suit  hav- 
ing been  in- 
stituted by 
some  o£the 
descendants 
of  a  deceased 
Rajah  for  pos- 
session of  his 
property,  held 
under  an  al- 
leged Wus- 

seeyid-namah.  or  deed  of  gift,  proclamation  w-as  made,  by  order  of  the 
Provincial  Cowt,  for  all  persons  pretending  to  have  any  claim  to  the 
propeiiy  in  question  to  come  in  and  prosecute  the  sanie :  in  pursuance 
of  which,  the  present,  with  another  suit,  was  instituted.  The  Provincial 
Court,  being  of  opinion,  that  the  Wusseei/nt-namah  was  not  authentic, 
passed  a  decree,  declaring  for  the  right  of  succession  and  inheritance  to 
be  among  the  several  Claimants,  and,  piu-suant  to  Begulation  III.  1793, 
s.  13,  specified  the  shares  to  which  they  wore  respectively  entitled.  An 
appeal  was  inteiijosed  to  the  Sudder  Court,  by  one  of  the  co-sharers,  on  the 
ground,  that  the  property  was  aBaj,  and  indivisible,  and  ought  to  have 
been  decreed  to  him,  as  nearest  in  descent  from  the  Eajah,  but  no  £i-esh 
evidence,  respecting  the  natui'i  of  the  property,  or  the  claim  of  the 
entirety,  as  pei-mitted  by  the  practice  of  the  Sudder  Court,  was  pro- 
duced. The  decree  of  the  Provincial  Court  was  attirmed  by  the  Sudder 
Court,  and,  on  appeal  to  Her  Majesty  in  Council,  the  Judicial  Committee 
upheld  the  decision  of  both  Courts  below,  being  of  opinion,  that  aU 
parties  knew,  and  acted  on  the  knowledge,  that  the  suits  were  not  only 
to  decide  upon  the  claim  under  the  Wusseeyiit-natnah,  but  to  determine 
also  what  parties  were  entitled  to  the  property,  the  subject  of  the  suit, 
and  dismissed  the  appeal  with  co.sts. 

In  reviewing  proceedings  of  the  Native  Courts  in  India,  where  the 
Hindoo  or  Mahomedan  law  is  the  i-ule,  and  the  form  of  p'.eading 
wholly  different  from  that  in  use  in  Coiu-ts  where  the  law  of  Engla.id 
prevails,  the  Judicial  Committee  will  look  to  the  essential  justice  of  the 
case,  without  considering  whether  matters  of  fonn  have  been  strictly 
attended  to. 
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of  distribution  adopted  by  the  Provincial  and  Sudder       1840. 

Court  decrees,  and  appealed  to  Her  Majesty  in  Coun-  Ghirdhareb 

cil,  insistiug  that  the  decree  ought  to  be  reversed  or  l,^ 

varied,  for  the  foilowino;  reasons  :—  Koolahijl 

'  °  Sing 

Because  the  property  in  dispute  constituted  a  Raj^   and  Others. 

which  by  law  descends  from  ancestor  to  heir  in  suc- 
cession, and  because  the  Appellant  was  the  eldest 
lineal  descendant  and  heir  of  Rajah  Kanik  Chund^  by 
M'hoin  the  Raj  was  first  acquired. 

The  Respondents  contended  tliat  the  decree  was 
just  and  proper,  and  ouglit  to  be  maintained  for  the 
follo'wing  ix'asons :  — 

r.  Because  the  claim  of  tlie  Appellant  to  the  whole 
of  the  Zemindary  by  Rajah  Juswunt  Sing^  on  the  ground 
of  the  same  constituting  a  Raj,  was  untenable,  and 
contrary  to  the  Bewustas  of  the  Pundits. 

II.  Because  the  Appellant,  as  one  of  the  descen- 
dants of  Mya  Ram,  the  Son  of  Boodar  Sing,  was, 
according  to  the  same  Beivusta,  only  entitled  to  a 
two  ana  or  eighth  share,  the  remainder  being  divisible 
in  manner  and  among  the  parties  mentioned  in  the 
decree  of  the  Provincial  Court. 

Mr.    Miller,    Q.C.,    Mr.    Wigram,    Q.C.,    and    Mr. 
JuckHon,  for  the  Appellant, 

I'rged  tlip  reasons  above  given,  and  insisted  that  the 
decrees  pronounced  by  the  Provincial  Court  at  Patna, 
and  the  Sudder  Adawlut,  declaring  the  Respondents  to 
be  respectively  entitled,  on  a  division  of  the  Raj,  to 
the  shares  above  declared,  could  not  be  maintained,  as 
there  had  been  no  issue  between  the  Appellant,  Ghird- 
haree  Sing,  and  the  Respondents,  the  parties  to  the 
present  appeal  ;  that  the  only  question  which  ha.. 
voL.  n.  si 
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1840.        been  actually  in  issue  was,  ■wliether  Keerut  Sing  was 

Ghibdharee  entitled  to  the  Raj,  by  virtue  of  the  Wusseeyut-iiamah, 

^j^°        and  that  their  claims  not   having  been  put  in  issue  in 

KooLA-HUL    the  suit,  the  decree  could  not    stand.     Trimleston  v. 

and  others.   Lloyd*     They  further  insisted    that    by  the   course 

taken  by  both  the  Provincial  Court  and  the  Sudder, 

the  Appellant  was  prevented  from  producing  evidence 

to  establish  his  claim  as  sole  heir  to  the  Raj.     They 

also  cited  and  referred  to  Strange's   "  Hindu  Law," 

vol.  i.  175,  and  Eegulation  XI.  of  1793. 

Mr.  Serjeant  SpanJdc,  Mr.  E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moo)-e,  for  the  Eespondents, 

Submitted  that  it  wag  notorious  that  all  parties  knew, 
and  acted  upon  the  knowledge,  that  the  suits  were 
not  only  to  decide  the  claims  of  Keerut  Sing,  but  also 
to  determine  how  and  in  Avhat  proportions  the  parties 
claiming  were  entitled,  as  heirs  of  the  deceased  Rajah, 
to  the  succession  of  the  Raj ;  that  this  was  apparent 
from  the  fact  of  the  proclamation  for  the  heirs  to 
come  in,  -^'hich  was  in  conformity  to  sect.  1 3,  Eegu- 
lation III.,  of  1793  ;  that  the  claim  now  set  up  was 
evidently  an  after-thought  of  the  Appellant's,  as  no 
mention  had  been  made  till  after  the  decree,  giving 
the  Appellant,  Gldrdharee  Sing,  a  two  ana  share  only 
in  the  succession  of  the  property,  being  a  Raj  and 
indivisible ;  that  it  was  also  remarkable  that  this  objec- 
tion had  not  been  taken  in  the  Appellant's  case.  They 
argued  also  that  the  second  objection  was  untenable, 
inasmuch  as  Ghirdharee  Sing,  when  he  appealed  from 
the  Provincial  Court,  might  have  produced  evidence 
to  establish  his  exclusive  right  to  the  Haj,  if  he  pos- 
sessed any. 

*  1  Bligh,  N.  S.  427. 
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The  Eight  Hon.  Dr.  Lu.shington  :  is-io. 

QniRnHAREE 

Eajah'Jusicimt  Si/Iff  was  the  last  male  possessor  of        Sixg 
this  property,  which  foi-ms  the  subject  of  the  present    Kool.uiul 
appeal.     He  died  in  the  year  1801.     Upon  his  death,    and'ctthers. ' 
the  Ranee,  his  Widow,  obtained  possession,  being  en- 
titled by  law  to  a  life  estate.  In  October,  1818,  she  also    ^^^^gf^^^-' 
died,   and  then   commenced  the  litigation  which  has      -^— ^ 
produced  the  appeal  now  to  be  decided. 

Their  Lordships  have  already  disposed  of  another 
appeal  relating  to  the  same  property,  to  the  particular 
circumstances  of  which  it  will  not  be  necessary 
to  advert,  though  some  of  the  facts  must  be  stated 
to  render  the  judgment  now  to  be  given  more  intel- 
ligible. 

Upon  the  Ranee's  death,  several  persons  preferred 
claims  to  the  property.  Keerut  hing  founded  his  title 
on  an  alleged  Wasseeyut-namalt,  or  deed  of  gift  from 
the  deceased  Ranee,  averring  also  tliat  he  was  a  near 
relation.  He  being  Mooktar,  and  resident  with  the 
lianee  at  the  time  of  her  death,  immediately  took  pos- 
session of  her  estate  and  property.  Some  of  the  other 
Claimants  having  disputed  Keerut  S/ng's  right,  upon 
which  disturbances  arose,  the  Judge  of  the  City  of 
Fatna,  by  decree,  dated  the  26th  of  December,  1818, 
attached  the  property,  giving  to  any  of  the  parties  per- 
mission to  bring  a  .suit  ;  but  in  Sejjfeinher,  1821,  such 
decree  wa.s  reversed,  and  Kcerui  Sing  again  put  in  pos- 
session, the  other  Claimants  being  left  to  their  remedy 
by  regular  suit. 

On  the  20  th  of  December,  1821,  Koolahul  Sing  filed 
his  plaint  in  the-  Provincial  Court  of  Patna  against 
Keerut  Sing,  and  in  this  proceeding  he  alleged  that 
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1840.        the   hereditary  right   of   succession   to  the  property 

Ghibdhareb  attached  to  the  descendants  of  Lai  Sing,  his  Grand- 

™^        father,  and  to  the  descendants  of  Kulal  Chund,   the 

KooLAiiuL    Grandfather  of  the  Grandfather  of  Ghirdharee  Sing,  in 

and  others,    proportion  of  a  moiety  to  each  branch. 

•  On  the  olst  of  December  in  the  same  year,  1821, 
Ghirdharee  Sing  filed  his  plaint  against  Keerut  Sing 
and  therein  he  claimed  the  whole  by  descent,  alleging 
also  a  Wusseeyut-namah  made  to  him  by  the  Ranee, 
transfering  the  property. 

On  the  23rd  of  3Iaij,  1822,  the  suit  of  Ghirdharee 
Sing  haviDg  been  called  before  the  Court,  the  Judge 
issued  an  Order  that  proclamation  should  be  made  for 
all  persons  pretending  to  have  any  claim  to  the  pro- 
perty of  the  deceased  Ranee,  to  appear  in  six  "weeks, 
and  prosecute  their  claims  ;  such  Order  purporting  to 
be  made  in  pursuance  of  section  13,  Eegulation  III. 
of  1793. 

On  the  24th  of  Aitgnst,  1822,  Neenidharee  Sing  filed 
his  plaint  against  Keerut  Sing,  and  therein  he  stated 
himself  to  be  the  younger  Brother  of  Ghirdharee  Sing; 
he  alleged,  that  according  to  the  custom  and  rule  of 
the  family,  the  youngest  Brother  ought  to  succeed  ta 
the  R,aj  and  JIusnud,  further  averring,  that  if  his  claim 
on  the  ground  of  custom  should  be  rejected,  the  pro- 
perty should  be  divided  equally  among  the  heirs.  In 
those  three  suits  each  of  the  Plaintiffs  produced  docu- 
mentary eA'idence ;  Ghirdharee  Sing  also  examined 
witnesses.  Keerut  Sing,  the  Defendant,  filed  several 
documents,  and  examined  some  witnesses. 

In  Fehruarg,  1823,  the  Collector  of  Bahar  filed  a 
claim  for  the  property  on  behalf  of  the  Government, 
on  the  presumption  that  none  of  the  T'laituants  could 
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establish  a  title.     On  the  questions  of  law  which  arose       ^*'- 
in  the  various  suits,  the  Court  took  the  opiiiion  of  the  Ghirpharee 
Pundits,  and  on  the  19th  of  February,  1823,  prooeeded        '^^^.^ 
to  deliver  judgment  in  all  the  thix^e  suits.     By  the    k-^olahul 
deci-ees   then    made,    the   Court   pronounced   against  and  Others. 
all   pi-etensions   of-  Keerut  Sing,    the  Defendant,  and 
divided  the  property  into  two  parts,  giving  one  part 
to  the   descendants  of  Mija  Ram,   the  other  to  the  de- 
scendants of  Doolab  Sing.     The  effect   of  this   decree 
was  to  give  an  eighth  part  of  the  whole  to    Gkirdharce 
Sing,    another   eighth   to   Ncemdharee   ^ing,    and   one 
quarter  to  Koolahul  Sing  and  others  who  -were  the  heirs 
of  3Iungul  Dutt. 

From  these  decrees  there  were  four  appeals  to  the 
Sudder  Dawanng  Adcrwlut,  three  by  Keerut  Sing 
against  each  of  the  three  original  Plaintitt".s,  and  one 
by  Glurdharee  Sing  against  Koolakul  Sing  and  others 
entitled  to  shares  by  the  decrees  of  the  19th  of  Feb- 
ruary, 1823. 

The  decrees  were  severally  affirmed  by  the  Sudder 
Dewaniiy  Aduwliil,  the  last  of  which  forms  the  subject 
of  the  present  appeal. 

The  first  objection  mised  on  behalf  of  the  Appellant 
is,  that,  in  the  Court  below,  some  of  the  questions 
which  have  been  determined  by  the  decree  were 
never  put  in  issue,  and  that  in  consequence  the  Appel- 
lant is  aggrieved,  not  by  this  omission  only,  but  by 
being  deprived  of  the  opportunity  of  producing  evi- 
dence material  to  support  his  case.  Ihit  their  l^ord- 
ships  are  of  opinion,  that  this  objection  is  in  both 
respects  void  of  any  solid  foundation.  In  reviewing 
the  proceedings  in  Indin,  wlience  th(>  appeal  is  brought, 
the  Courts  where  the  Hindoo  and  Mahoinedan   Laws 
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'840.        are  the  rule,  and  where  the  forms  of  pleading  ai'e 

Ghirbharee  Avholly  diii'ereut  from  those  in  use  in  Courts  where 

„'  the  law  of  England  prevails,  this   Court  must  look 

KooLAHUL   to  the  essential  iustice  of  the  case,  without  consider- 

and  Others,  ing   whether  matters   of    form    have    been    strictly 

attended  to. 

The  objection  is,  that  in  tbe  Court  below  the  only 
questions  really  put  in  issue  were  whether  Keerut 
Sinr/,  the  Ajjpellant  in  the  former  appeal,  was  entitled 
to  the  liai  hy  ■sirtue  of  the  deed  of  gift,  or  otherwise, 
and  that  the  claims  of  the  parties  to  the  present 
appeal  were  not  directly  put  in  issue.  But  it  is  quite 
manifest,  from  the  whole  course  of  the  proceedings, 
that  all  parties  well  knew,  and  acted  upon  the  know- 
ledge, that  the  suits  were  not  only  to  decide  upon  the 
claims  of  Keerut  Siiij,  but  to  determine  also  what 
parties  were  entitled  to  the  property  the  subject  of 
the  suit.  The  parties  legally  must  be  presumed  to 
know  the  Regulations  of  the  East  India  Company  on 
this  subject.  But  the  case  is  not  left  to  that  pre- 
.sumption ;  for  on  the  23rd  of  Mat/,  1822,  as  has 
been  akeady  stated,  the  Court,  in  the  xerj  suit 
Vv"here  the  present  Appellant  was  Plaintiff,  directed, 
in  conformity  with  section  13,  Eegulation  III.  of 
1793,  proclamation  to  be  made  for  all  persons  to 
come  in  who  had  any  claim  to  prefer  to  this  property; 
It  is  wholly  impossible,  therefore,  that  the  Appellant 
could  be  ignorant  of  the  nature  of  the  proceedings, 
nor  do  we  find  any  objection  raised  by  him  until  after 
the  decree  had  been  pronounced,  giving  him  but  a 
small  share  of  the  property  he  claimed.  Xor  does 
the  objection  that  the  Appellant  was  prevented  from 
adducing  evidence  which  might  have  supported  his 
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case,  stand  upon  any  more  solid  foimdation ;  for  even      ^  ^^'^^ 
supposing  that  he  or  his  advisers  laboui'ed  under  any  Ghtrbhareb 
mistake  wliilst  the  proceedings  v/ere  pending  in  the        '  ,; 
inferior  Court,  it  is  manifest  that  the  decree  of  the    Koolahul 
inferior  Court  at  once    brought    the  matter  to  their    and  Others. 
knowledge,  from  their  own  complaint,  that  when  the 
cause  got  into  the  superior  Court,  the  Sadder  Deiv- 
anny  Aclaivlut,  they  were  well  aware  of  all  possible 
difficulties    arising    from    any    omission;    and    yet, 
though  the  Court  is  in  the  habit  of  receiving  fresh 
evidence,  and  actually  did  receive  it  in  this  case,  the 
Appellant,  though  in  the  petition  of  appeal  he  has 
stated  this  as  a  ground  of  complaint,  never  petitioned 
the  Couil:  to  admit  any  additional  evidence,  nor  has 
at  any  time  attempted  to  specify  what  evidence  could 
be  bi'ouglit  forward. 

The  objections  then  being  of  no  weight,  the  points 
in  the  case  are  few  and  simple.  It  has  been  con- 
tended that  this  Baj  is  an  indivisible  Raj,  and  that 
the  Appellant  is,  as  heir,  entitled  to  succeed  to  the 
whole.  Now,  both  the  Courts  below  were  of  opinion, 
that  the  evidence  produced  wholly  failed  to  establish 
the  position  that  this  liaj  was  indivisible,  the  onus  of 
proof  under  the  circumstances  clearly  lying  upon  the 
Appellant.  The  course  of  possession  and  enjoyment 
is  most  distinctly  opposed  to  such  a  claim.  The  pro- 
perty had  been  held  jointly,  or,  as  it  is  termed  u\  the 
judgment  of  tlie  C'ourt  below,  in  coparoeuary,  and 
My  a  Ram,  through  whom  the  Appellant  makes  his 
claim,  had  himself,  upon  a  former  occasion,  set  up  a 
title  to  the  property,  entirely  inconsistent  with  tho 
judgment  of  the  Court.  Kay,  even  the  Appellant 
himself,  at  the  commencement  of  these  proceedings, 
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1840.       gled  a  document,  in  conjunction   Avith    the  Eespon* 

■Ghirdharee  dent,  setting  forth  a  joint  claim.     Any  claim, -on  ths 

^^'^       gi-ound  of   adoption,  falls  to   the  ground,  for  nearly 

KooLAiicL  the  same  reasons,  as  well  as  for  the  defeat  of  proof. 

and  OHiVrs.       Under  these  circumstances,  their  Lordships  are  of 

opinion,    that   the   appeal    must   be    dismissed,    with 

-costs. 
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Richard  IIowE  Cockerell,  Dwarka-^ 
XANTH    Tagore,    and    AssnooTosny  Appellant, 


Day 


Theodore    Dickexs  -         -         -         -      Respondent* 

On  apjicalfrom  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal. 

XhIS  was  an  appeal  from  a  judgment  on  the  equity    lith&  24th 
side  of   the    Supreme   Court    of    Judicature   at   Fort      -_-I_^_^ " 

The  prin- 
*  Present : — Mein'bers  of  the  Judicial  Committee, — Mr.  Baron  pP^?.  ^^^^  ?^^P, 
Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  the  Eight  j,q(;  ^ake  a 
Hououi-ablc  Dr.  Lushington.  part  of  the 

Privy  Councillor, — Assessor, — Sir  Edward  Hyde  East,  Bart.       otherwise 

would  have 
been  available  for  the  payment  of  all  the  Creditors,  and  at  the  samo 
time  bo  allowed  to  come  in  pnrijinssn  vnth  the  other  Creditors  for  Satis- 
faction out  of  the  remainder  of  that  fund,  does  not  apply,  where  that 
Creditor  obtains  by  his  diligence  something  which  did  not,  and  could 
not,  form  a  part  of  that  fund. 

The  Orjihan  Chamber  of  Batuvia,  being  the  Executors  of  a  foreign 
Creditor  in  the  Island  of  J'lva,  by  theii-  Agent  in  Calcutta,  proved  lie 
amount  of  their  whole  debt  against  the  estate  of  .^1.  /?.,  who  hod  been 
declared  insolvent  under  the  Indian  Insolvent  Act,  9th  Geo.  IT.,  c.  73, 
and  after  making  such  proof,  and  receiving  the  dividends  upon  the 
whole  debt,  instituted  a  suit  in  the  Island  oiJava,  to  recover  a  planta- 
tion or  estate  there,  held  bj-  one  of  the  Insolvents  as  Trustee  for  the 
finn  of  vl.  B.  and  C  I).,  in  equal  shares  ;  to  which  suit,  the  Assignees 
of  the  Insolvent  ajipuarod  as  Defendants,  but  judgment  was  given  in 
favoui-  of  the  Creditor,  and  for  the  sale  of  the  estate  for  his  benefit ;  the 
proceeds  of  which  amounted  to  throe-fifths  of  his  whole  debt.  The 
Assignees  oiA.  B.  filed  a  Bill  on  the  equity  side  of  the  Supreme  Court 
at  Cahuttii,  against  the  Agent  of  the  foreign  Creditor,  resident  within 
the  jurisdiction,  praying  that  the  dividends  might  be  refimded,  and  that 
the  Defendants  might  bo  restrained  by  injunction  from  receiving  any 
fiuther  ihvideuds,  luitil  all  the  other  Creditors  wore  put  on  an  equal 
footing  witli  the  Cre(htor  at  Java,  the  Defendant  domuiTed,  and  obtained 
judgment  against  the  Assignees.  Hold,  on  appeal,  by  the  Judicial 
Committee,  that  the  estate  m  Java,  not  passing  to  the  Assignees  under 
the  assignment,  did  not  form  any  part  of  the  firnd  that  was  avadablo 
for  thi'  benefit  of  the  general  Creditors,  and  that  the  CrecHtor  was, 
therefore,  not  bound  to  refund  the  dividends,  nor  ought  to  be  prevented 
from  receiving  any  future  dividends,  provided  he  did  not  receive  more 
than  20s.  in  the  pound  upon  his  wliole  debt. 
Jjut  the  Bill  having  stated  that  thu  Creditor  had  also  instituted  pro- 
VOL.  II.  T    1 


354 


CASES   IN   THE   PRI\'Y   C-QUXCIl 


1840.  Will/ am  ill  Boir/al,  in  a  suit  iu  -tt-liieh  the  Appellants 
CocKERELL  wei'e  Pbiutiffs,  and  the  Eespondeut  the  Defendant. 
Dickens  The  Appellants  were  the  surviving  Assignees  of  the 
joint  estate  and  effects  of  John  Palmer,  George  Alex- 
ander Prinsep,  WilliutJi  Prinsep,  and  Charles  Barber 
Palmer,  formerly  of  Calcutta,  Merchants  and  Agents, 
trading  under  the  firm  of  Palmer  &  Co.,  who  iu  the 
year  1S30  were  declared  Insolvent,  under  the  Indian 
Insolvent  Act,  9th  Geo.  lY.,  c.  73. 

The  Bill,  which  was  filed  on  the  11th  Januaivj,  1837, 
stated,  that  the  Insolvents,  on  the  4th  January,  1830, 
duly  filed  their  petition  of  insolvency  in  the  Court 
astablished  at  Calcutta  for  relief  of  Insolvents,  and 
assigned  and  conveyed  the  whole  of  their  estate  and 
effects  to  the  Common  Assignee  of  that  Coui't,  who 
by  Order  of  the  Court  afterwards  duly  assigned  over 
the  same  to  certain  persons  as  special  Assignees,  of 
whom  some  had  since  died,  and  othere  had  been  re- 
moved by  Order  of  the  Court,  leaving  the  Appellants, 
DwarJcananth  Tagore,  and  Anshootosh  Dag,  the  only 
surviving  and  contimiing  Assignees,  and  that  the 
Appellant,  Richard  Iloxve  Cockerell,  had  been  subse- 
quently appointed  an  Assignee  by  Order  of  the  Court ; 
whereby  the  whole  of  the  estate  and  effects  of  the 
insolvent  firm  had  become  vested  in  the  Appellants : 
that  on  the  22nd  Januarg,  1836,  John  Palmer  died; 
and  that  the  surA'iving  Insolvents  were  aftcnvards, 
by  two  several  Ordt^rs  of  the  Coui-t,  duly  discharged 


ceedings  against  certain  Debtors  of  the  Insolvents  at  Bencoolen  ;  held, 
that  the  Assignees  were  entitled,  imdei'  the  prayer  for  genei-al  relief,  to 
an  injunction  to  stay  the  receipt  of  fiu'ther  dividends  until  the  pro- 
ceedings at  Sencoohii  were  abandoned. 

Under  the  praj-er  for  general  relief,  specific  relief  may  be  gi'anted  of 
a  different  description  fi-oni  the  specific  relief  prayed  for  by  the  Bill ; 
provided  the  Bill  contains  charges,  putting  material  facts  in  Lssue, 
which  will  sustain  such  relief. 
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from  their  debts.  That  the  Insolvents  in  due  course  '^^o. 
filed  the  schedule  of  thcii*  debts  and  assets,  and  that  Cockeeelb 
amongst  other  claims  set  forth  was  a  debt  or  sum  of  dickens. 
S.E.  252,460,  being  the  Ivalance  due  from  the  insol- 
vent iirm  to  the  estate  of  one  Qavorke  Manitk  (formerly 
an  Armenian  Merchant,  an  inhabitant  of  Batavia, 
within  the  territories  of  the  King  of  the  Netherlands), 
who  flied  at  Batavia,  in  the  lusland  of  Java,  on  the 
2ud  of  October,  1827,  having  made  his  Will  according 
to  the  laws  of  that  Island,  and  constituted  a  certain 
public  body  or  institution  there  (tmt  of,  and  not 
subject  to,  the  jurisdiction  of  the  Coiu-t,)  called  the 
Orphan  Chamber  of  Batavia,  Executors  and  Trustees 
of  his  Will.  That  the  Testator  becfucathed  the  residue 
of  his  real  and  pei'sonal  estate  to  his  Brother,  Malcum 
Manulc,  formerly  of  Calcutta,  and  since  deceased,  and 
in  case  of  his  death  in  the  lifetime  of  the  Testator, 
to  the  heirs  of  the  next  of  kin  of  Malcum  Manuk. 

The  Bill  tlien  proceeded  to  state,  that  Gavorhe 
Manuk  died  possessed  of  very  large  property,  suffi- 
cient to  paj'^  all  his  debts  and  legacies :  that  shortly 
after  his  death,  and  before  the  arrival  of  any  authority 
or  power  from  his  Executors,  the  Orphan  Chamber, 
James  Wier  Hogc/,  the  then  Registrar  of  the  Supreme 
Court,  on  the  29th  of  January,  1828,  obtained  admi- 
nistration, with  the  Will  annexed,  to  the  goods  of 
Govorke  3Ianuk,  and  got  in  effects  of  the  Testator 
witliin  the  jurisdiction  of  the  Court  to  the  amount  of 
Ivs.  484,000  :  that  the  Oi-phan  Chamber  being  dis- 
satisfied thereat,  transmitted  powers  of  attorney  to 
the  firm  of  Palmer  &  Co.,  empowering  them  jointly  or 
severally  to  apply  for  administration  of  the  goods  of 
tlie  Testator.  That  William  Prlnscp,  on  the  28th  of 
April,  1829,  obtained  accordingly  such  admiuistration, 
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1840.  -^yith  ilic  Will  annexed,  anil  received  from  Ilogy,  the 
CocKERELL  registrar,  Es.  "185,147  14a.  lOp.,  part  of  the  Tcsta- 
DicKENs  ^'^^'^  estate,  leaving  in  the  hands  of  the  registrar, 
Ks.  298,202,  being  the  amount  of  several  legacies 
directed  in  the  Will  to  be  paid  into  the  hands  of  the 
Ecclesiastical  Eegistrar  for  the  time  being.  That 
William  Prinsep  entered  into  the  administration  of 
the  estate,  got  in  assets,  and  paid  them  into  the 
hands  of  the  fii'm  of  Palmer  &  Co.  That  at  the  date 
of  filing  the  petition  of  insolvency,  there  was  due  to 
the  estate  of  GavorJce  Manuk  fi'om  the  firm  of  Palmer 
&  Co.,  as  such  constitiited  Agents,  the  said  sura  of 
S.  E.  252,466. 

That  Malcum  Manuk,.  the  sole  residuary  legatee, 
died  on  the  20tli  of  February,  1826,  in  the  lifetime  of 
the  Testator,  leaving  four  Sons  and  three  Daughters, 
infants  under  the  age  of  twenty-one,  who  were 
Defendants  in  the  suit. 

The  Bill  then  stated,  that  after  the  insolvency  of 
Palmer  &  Co.,  the  Letters  of  administration  to  Mr. 
Prinsej}  were  cancelled ;  and  that  on  the  23rd  of 
August,  1831,  fresh  Letters  of  administration  were 
granted  to  J.  W.  Hogg,  with  the  Will  annexed  ;  and 
that  afterwards  the  Defendant,  Dickens,  became,  and 
then  was,  the  sole  personal  representative  of  GavorJce 
Manuk,  deceased,  within  the  jurisdiction  of  the 
Supreme  Court,  and  was  in  possession  of  assets 
amounting  to  Es.  75,000. 

That  Hogg,  on  the  29th  of  August,  1831,  received 
from  the  Plaintiffs,  and  thcii-  then  co-assignees,  a 
dividend  of  .five  per  cent,  on  S.E.  .252,466,  appear- 
ing in  the  schedule  to  be  due  from  Palmer  &  Co.  to 
Gavorkc  ;l/rt«?(/',  amounting  to  Es.  12,023;  and  that 
Smouli   and   Dickens,    his   succcssoi"s   in    office,    had 
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received   other    dividends,    which,    inclusive    of   the        i'^^*^- 
dividend  paid  to  Ilocjcj^  amoimted  to  Es.  71,793.  Cockereu. 

That  the  insolvent  firm,  at  the  time  of  its  insol-  dickes-s. 
vency,  was  possessed,  jointly  with  the  firm  of  Sir 
Charles  Cockcrell  &  Co.,  of  London^  of  tlie  beneficial 
interest  in  a  largo  plantation  iu  the  Island  of  Java, 
purchased  and  carried  on  for  account,  and  with  the 
joint  funds  of  the  two  firms  of  Palmer  &  Co.  and 
Coclcerell  &  Co.,  but  in  the  sole  name  of,  John 
Palmer,  for  the  joint  benefit  of  the  two  firms  in  equal 
shares. 

That  the  Plaintiffs  directed  their  Agents  at  Batavia 
(after  the  iusol vency  of  Palmer  k,  Co.)  to  take  posses- 
sion of  the  plantation,  and  dispose  of  it  for  the  benefit 
of  the  Creditors  of  the  insolvent  firm,  and  remit  the 
proceeds  to  the  Assignees  for  distribution.  That 
although  the  Administrator  at  Calcutta  had  received 
dividends  on  a  debt  diie  from  the  Insolvent  there,  the 
Orphan  Chamber  of  Batavia,  though  appHsed  of  the 
receipt  of  such  dividends,  did  on  the  20th  of  March, 
1833,  cause  a  suit  to  be  commenced  in  one  of  the 
Courts  in  the  Island  of  Java,  against  John  Palmer, 
and  caused  the  whole  of  the  plantation  and  estate  in 
Java  to  be  sequestered  for  the  debt  of  Rs.  252,466. 
That  although  the  Assignees  appeared  and  defended 
the  suit  so  instituted,  the  Court  at  Batavia,  on  the 
25th  of  June,  1835,  condemned  John  Palmer  to  pay  the 
said  debt  of  Rs.  252,406  with  interest,  and  declared 
the  plantation  so  sequestered  to  be  liable  to  execution. 
That  on  appeal  to  the  Supreme  Court  at  Batavia,  the 
decree  was  affirmed,  and  on  the  10th  of  March,  1836, 
the  plantation  was  publicly  sold,  and  the  proceeds 
of  sale,  after  expenses  paid,  amountim;-  to  about 
Es.  150,131,  were  paid  over  to  the  Orphan  Cluimber. 
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'-^^o-  as  Executoi-s  of  Gavorke  3Ianuk.  Tliat  this  snm  gi'eatly 
CocKEBELL  exccccled  the  rateable  di\-idend  ou  the  Es.  252,466 
Dickens.     ^^^  ^^  ^  dividcuds  which  were  likely  to  be   declared. 

That  process  had  been  served  also  by  the  Eesident 
of  Bcncoolen^  in  the  Island  of  Sumatra,  ujjon  cer- 
tain Debtors  to  the  estate  of  Palmer  &  Co.,  endea- 
vouring thereby  to  enforce  execution  of  the  decree  of 
the  Coiu't  of  Baktvia  upon  such  Debtors ;  whereby 
the  Plaintiifs  Avere  unable  to  realize  large  sums  due 
fi'om  such  Debtors. 

That  in  consequence  of  the  sale  of  the  plantation 
in  Java,  towards  satisfjang  the  claim  of  the  Orphan 
Chamber  upon  the  insolvent  firm,  notwithstanding 
Cockerell  &  Co.  were  entitled  to  an  equal  share  and 
interest  in  the  plantation,  the  firm  of-  Cockerell  &  Co. 
had  since  claimed  to  prove  against  the  insolvent  estate 
Es.  76,500,  being  the  moiety  of  the  value  of  the 
plantation. 

That  thfe  Plaintiffs  gave  notice  to  Dickens  of  all 
these  proceedings  in  Batavia,  and  requested  him  to 
refund  the  amount  of  such  dividends  paid  in  Calcutta, 
being  dividends  on  the  debt  for  which  the  plantation 
had  been  sold  and  the  produce  of  which  sale  gi'catly 
exceeded  the  amount  of  such  dividends.  That  Dickens 
and  the  reprcscntatives  of  Malcum  Manuk  were  subject 
to  the  jmisdiction  of  the  Court ;  but  that  the  Oi-phan 
Chamber  was  not. 

The  Bill  prayed  that  the  Administrator  might  refund 
to  the  Assignees  the  sums  received  by  his  predecessor 
and  himself,  and  that  the  sura  so  refimded  might  be 
decreed  applicable  for  the  rateable  benefit  of  the 
other  Creditors  of  the  Insolvents ;  that  he  might  be 
restrained  fi'om  receiving  futm-e  dividends,  TUitil  the 
other  Creditors  of  the  firm  had  received  dividends,  ou 
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their  respective  debts  proportionate  to,   and  iu  like       Jf^ 
rate  to  the  sum  realized  on  the  debt  of  Es.  252,460    Cockeheu. 
by  the  sale  in  Java  ;  and  for  such  further  and  other     dicken-s. 
relief  as  the  nature  of  the  case  shoidd  rcqiiire. 

To  this  Bill  the  Defendant,  Dickenx^  demurred, 
first  stating  generally  that  the  complainants  had  not 
made  a  case  entitling  them  either  to  disc(nery  or 
relief,  then  setting  out  special  grounds  of  dt;murrer, 
as  follows : — 

1st.  That  it  appeared  by  the  Bill  that  the  public 
body  called  the  "  Orphan  Chamber  of  Bufaviu^''  were 
the  Executors  of  Gavorke  3Iaiiuk,  and,  therefore,  as  far 
as  assets  belonging  to  his  estate  within  the  jurisdiction 
of  the  Supreme  Court  wei'e  concerned,  the  Orphan 
Chamber  were  bound  by  the  laws  applicable  to  the 
case  within  such  jiu-isdiction,  and  also  by  the  laws 
relating  to  Insolvent  Debtors,  which  were  in  force  in 
the  City  of  Calcutta^  as  also  by  the  acts  of  the  late 
insolvent  firm  of  Palmer  &  Co, ;  and  who  Avere  shown 
by  the  Bill  to  have  been  the  duly-constituted  Agents 
of  the  Orphan  Chamber,  and  by  which  laws,  and  also 
by  the  acts  of  the  late  firm  of  Pahucr  &  Co.,  as  ap- 
pearing by  the  Bill,  the  Plaintiffs  were  not  entitled 
to  the  relief  prayed. 

2nd.  That  it  appeared  by  the  Bill,  that  the  Court  of 
Justice  at  Batavia  was  a  foreign  Coui't  of  Law,  beyond 
the  jiu-isdiction  of  the  Supreme  Court,  and  not  re- 
cognizing nor  boui)d  by  tlie  law  which  such  Court  ad- 
ministers ;  yet  that  the  Bill  sought  relief  by  reason 
of  the  decision  of  the  Court  of  Batavia,  over  which 
decision  the  Supreme  Court  had  no  control. 

3rd.  That  the  Plaintiffs,  by  their  ]iill,  sought  to 
make  the  estate  of  Gavorlic  Manuk,  then  in  the  hand^ 
of  the  Defendant,  liable  (o  p:iy  a  del)(   or  claim  of  the 
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1S40.        fipji^  of  Sij.  Charles  CockercU  k  Co.  against  the  Plain- 
tLfi's ;  •which,  by  the  Plaintiffs'  o-wn  showing,  appeared  - 
to  be  a  claim  disputed  bj'  themselves. 

4th.  That  it  appeared  by  the  Bill,  that  the  Orphan 
Chamber,  through  their  attorneys,  obtained  from  the 
Court  at  Calcutta.,  administration  of  the  goods  of 
Gavorke  Manuk,  deceased,  and  thereby  submitted  to 
the  laws  and  jm'isdietiou  of  such  Court  in  regard  to 
such  goods ;  yet  that  the  Plaintiffs,  as  the  Assignees 
of  Palmer  &  Co.,  sought  by  their  Bill  to  call  in 
question  such  submission  on  the  part  of  the  Orjihan 
Chamber. 

-5th.  That  it  appeared  by  the  Bill,  that  the  Oi"phan 
Chamber  refused  to  recognize  the  validity  of  the  law 
and  practice  of  the  Com-t  at  Calcutta.,  applicable  to 
the  administration  of  the  effects  of  Gavorke  3£anuk, 
which  Avere  within  the  jurisdiction  of  such  Court,  and 
thereby  prevented  any  equitable  adjustment  of  ac- 
counts with  the  Orphan  Chamber. 

The  demuiTer  Avas  argued  on  the  loth  of  November, 
18.37,  and  the  Supreme  Court,  having  taken  time  to 
deliberate,  pronounced  judgment  on  the  2nd  of  March, 
1838,  alloAving  the  demurrer,  and  dismissing  the 
Bill. 

From  this  judgment  the  Plaintiffs  appealed  to  Her 
Majesty  in  Council,  submitting  that  the  judgment 
ought  to  be  rcA'erscd,  and  the  demuiTcr  oveiTuled,  for 
the  folloA^•ing  reasons  : — 

I.  Becaiise  it  is  contrary  to  the  rules  and  principles 
which  regulate  the  distribution  of  the  property  of 
Banki-upts  and  Insolvent  Debtors  amongst  their  Cre- 
ditors, to  permit  any  such  Creditor,  having  no  special 
security  or  lien  for  his  debt,  to  enforce  payment 
thereof  out  of  property  from  which  the  other  Cre. 
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tiitors  are  excluded,  and  also  in  respect  of  the  same       1840. 
debt  to  participate   in  competition  with   such   other    Cockereli, 
Creditors  in  the  general  assets,  and,  therefore,  inasmuch     dic^ns,  . 
as  the  Orphan  Chamber,  as  the  personal  representative 
of  the  Testator,  Gavorkc  Jfamik,  had  received  in  Java, 
by  virtue  of  their  judgment  in  the  Court  there,  a 
greater  sum,  towards  satisfaction  of  the  debt  due  to 
the  Testator's  estate,  than  they  could  have  obtained 
by  dividends  imder  the  insolvency,  the  Kespondent, 
Theodore  Dickens^  as  the  like  personal  representative 
of  the  Testator,  ought  not  to  have  received  in  respect 
of  the  same  debt  the  dividends  which  have  errone- 
ously been  paid  to  him,  and  ought  to  refund  the  same. 

II.  Because,  even  if  the  personal  representatives  of 
Gavorke  3fanuk  were  entitled  to  I'eceive  any  dividends 
out  of  the  insolvent  estate,  in  respect  of  the  debt  due 
to  the  estate  of  Gavorke  Manuk^  such  dividends  ought 
to  have  been  computed  and  paid  upon  the  balance  of 
such  debt  only,  after  deducting  what  was  recovered  by 
vii'tue  of  the  judgment  in  the  Court  of  Batavia  ;  and 
inasmuch  as  such  dividends  have  been  paid  upon  the 
whole  debt,  the  Eespondent,  Theodore  Dickens^  ought, 
in  any  event,  to  refimd  the  difference  or  excess  be- 
yond what  he  ought  to  have  received,  and  ought  to  be 
restrained  by  injunction  from  receiving  any  further 
dividends  until  the  other  Creditors  shall  have  received 
dividends  in  proportion  to  those  which  have  been 
received  by  or  on  account  of  the  Testator's  estate. 

The  Eespondent,  on  the  eontrarj'-,  contended  that 
the  judgment  oiight  to  be  afiirmed,  and  the  appeal 
dismissed,  for  the  following  reasons  : — 

I.  Because  the  Appellants  have  not,  in  and  by  thoir 
Bill,  stated  or  made  such  a  case  as  entitles  them  in 
equity  to  any  discovery  or  relief,  as  is  thereby  sought 
and  prayed  from  or  against  the  Respondent. 
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II.  Because,  in  particular,  it  appears  by  the  Bill, 
that  the  dividends,  which  have  been  paid  on  the  debt 
due  from  the  Insolvents  to  the  estate  of  Gavorke 
Manulc,  and  which  di\idends  the  BUI  seeks  to  have 
refunded,  were  at  the  time  rightly  due  and  properly 
paid  to  the  Eespondent,  and  the  claim  now  set  up  by 
the  Appellants  to  have  those  dividends  refunded,  ap- 
pears by  the  Bill  to  be  founded  on  the  fact,  that  the 
Orphan  Chamber  of  Batavia,  being  a  foreign  Creditor 
of  the  Insolvent  subsequently  to  the  payment  and  re- 
ceii:)t  of  those  dividends,  recovered  cei'tain  immoveable 
or  I'eal  property  belonging  to  the  Insolvent  in  a  foreign 
Countiy,  that  is  to  say,  in  the  Island  of  Java^  within 
the  territories  of  the  Kingdom  of  the  Netherlands^ 
"which  property,  according  to  the  decisions  of  Courts 
of  competent  jurisdiction  in  that  foreign  Countiy,  did 
not  pass  to  the  Appellants  by  the  assignment  made  on 
the  insolvency  of  Palmer  &  Co.,  and  to  which  property 
the  Appellants,  after  a  contest  in  those  Com'ts,  were 
unable  to  establish  any  claim. 

III.  Because,  it  is  not  alleged,  nor  does  it  appear  in 
or  by  the  Bill,  that  any  fiuther  dividends  will  be  paid 
on  the  Insolvent's  estate  under  the  insolvency,  nor 
have  the  Appellants,  in  and  by  tlieii-  Bill,  stated  or 
made  such  a  case  as  entitles  them  to  restrain  the 
Eespondent  fi-om  participating  in  further  dividends 
on  the  estate,  if  any  such  shall  be  declared ;  and 
because,  at  all  events,  the  case  made  by  the  Appellants 
did  not  entitle  them  to  any  relief  by  Bill  on  the  equity 
side  of  the  Supreme  Court. 

Mr.  Wigram,  Q.C.,  Mr.  Deacon,  and  Mr.  Coekerell 
for  the  Appellants. 

The  first  question  for  the  consideration  of  the  Court 
is,  whether  the  plantation  in  Java,  which  we  shall 
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treat  as  real  estate,  did  not  pass  to  the  Assignees  of       i^-^O- 
Palmer   &    Co.,  under  the  pro\'isions  of    the  Indian.  Cockerell 
Insolvent  Act.  Dickers,. 

2ndly.  Whether,  supposing  such  real  estate  did 
not  pass  to  them,  the  Orphan  Chamber  were  justified 
in  taking  it  in  execution,  after  theu'  Agents  in  Cal- 
cutta had  proved  against  the  estate  of  Palmer  &  Co. 
for  the  whole  amoimt  of  the  debt  due  from  that  firm, 
and  had  received  dividends  on  the  amoimt  so  proved. 

3rdly.  Whether  the  Eespondent,  Dickens^  as  the 
Administrator  of  Gavorke  Maiiitk,  and  the  Agent  of  the 
Orphan  Chamber,  is  not  bound  to  refund  such  divi- 
dends, and  whether  a  Bill  in  equity  is  not  the  proper 
proceeding  for  that  purjiose. 

4tlily.  Whether  the  Ajjpellants  ai-c  not  entitled 
to  an  injimction,  restraining  the  Eespondent  from 
recei\-ing  any  future  dividends  from  the  estate  of 
Palmer  &,  Co.  until  all  the  other  Creditors  of  that  firm 
are  put  upon  an  equal  footing  with  the  Orphan 
Chamber,  in  respect  ot  the  proceeds  received  by  them 
from  the  sale  of  the  estate  at  Java,  or  by  their  pro- 
feedings  at  Bencoolcn. 

First,  we  submit,  that  the  estate  at  Java  passed  to 
the  Assignees  under  the  insolvency  of  Palmer  &  Co. 
The  Assignees,  under  the  Indian  Insolvent  Act,  9  th 
Geo.  IV.,  c.  73,*  take  all  the  property  of  the  Insolvent, 
both  real  and  personal,  to  the  same  extent  as  the 
Assignees  imder  an  English  fiat  in  Bankruptcy.  For 
by  the  26th  section  of  that  Act,  it  is  declared,  that 
every  such  assignment  shall  have  the  effect  of  convey- 
ing or  transfemng  to,  and  of  vesting  in  the  Assignee 

*  This  Act  was  continued  by  2nd  &  3rd  Wm.  IV.,  c.  43,  to 
March,  1836,  and  after  being  amended  by  5th  Wm.  IV.,  c.  79,  was 
further  continued  by  6th  &  7th  Wm.  JV.,  c.  47,  to  let  Marrh, 
1839,  andfi-om  thence  to  the  end  of  the  next  Session  of  Parliament. 
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or  Assignees,  who  shall  have  been  appointed  by  the 
Coiu't,  and  named  in  the  assignment,  the  whole  estate 
and  effects,  real  and  personal,  and  all  rights,  duties, 
claims,  choses  in  action,  interests  and  property  what- 
soever, which,  at  the  time  of  executing  the  assignment, 
shall  belong  to  the  Insolvent  or  Insolvents,  either 
solely  or  jointly,  with  any  other  person  or  persons,  or 
which  shall  come  to  or  be  required  by  him,  her  or  them, 
or  to  which  he  shall  be  or  become  entitled  in  reversion, 
remainder,  or  expectancy,  before  the  Court  shall  have 
made  an  Order  for  the  discharge  of  such  Insolvent  or 
Insolvents,  &c.  By  section  23,  also,  the  Insolvent  is 
requii-ed  forthwith  to  put  the  Assignees  in  possession 
of  his  estate  and  effects.  There  is  no  question,  therefore, 
but  that  the  property  in  Bencoolen,  consisting  of  out- 
standing debts  due  to  the  estate  of  Fainter  &  Co., 
would  pass  to  the  Assignees,  not  only  imder  the  Statute 
law  of  England,  but  also  according  to  the  principles 
of  universal  jimsprudence,  and  the  comity  of  nations. 
This  doctrine  is  clearly  laid  down  by  Story  in  his 
Conflict  of  Laws,*  where  all  the  authorities  ai-e  col- 
lected. And,  we  submit,  it  is  equally  clear,  that  the 
estate  in  Java  might  have  been  reached  by  the  As- 
signees, if  the  Orphan  Chamber  at  Batavia  had  not 
interposed  and  seized  it  in  execution  for  theii-  own  debt. 
[Sir  Edward  Hyde  East:^  The  right  to  the  estate 
might  pass,  but  not  the  possession,  to  the  Assignees.] 
It  is  laid  down  by  Burge,  in  the  thii-d  volume  of  his 
Commentaries  on  Colonial  and  Foreign  Laws,t  that 
under  the  Bankrupt  Law  of  England,  the  Debtor  is 
not  only  deprived  of  the  possession,  administi-ation  and 
disposition  of  his  effects,  but  the  absolute  property  in 
them   is  ti-ansfeiTcd  to  the  Assignees.     Lord  Eldon, 

*  §§  336-354.  t  3  Biirge's  Com  on  For.  &  Col  Law,  904. 
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also  in  the  case  of  Benfield\.  Solomons*  says  tliat  the        1840. 
Bankrupt  Laws  \q?X,  in  the  Assignees  all  the  property    Cockerell. 
of  the  Bankrupt,  Avithout  exception.     And  in  the  impor-   r  DicxEjfs. 
tantcase  of    The  Royal  Bank  of  Scotland  y.  Cuthbert,^ 
it  "was    decided  by  the  Court  of  Session  in  Scotland, 
that  a  Commission  of  Bankrupt  vests  in  the  Assiguees 
under  it,  all  the  'property  of  the  Bankrupt,  wherever 
situate,  precluding   Creditors   in   a   foreign    Country 
from  attaching,   by  sequesti-ation,  their  Debtor's  pro- 
perty remaining  or  situate  in  that  Country  ;  and  that 
althoiigh  the  Commission  may   not  in   itself   operate 
upon  the  heritable  property  of  the  Bankrupt  in  such 
foreign  Country,  yet  it  imposes  on  him  a  legal  obliga- 
tion to  execute  the  proper  conveyances,  and  do    all 
necessary  acts  for  transferring  it  to  the  Assignees. 

The  second  point  we  have  to  contend  for  is,  that, 
notwithstanding  the  real  estate  in  Java  might  not 
pass  to  the  Assignees  by  the  assignment,  yet  that 
the  Orphan  Chamber  were  not  justified  in  taking  it 
in  execution  after  their  Agents  at  Calcutta  had 
proved  against  the  estate  of  Palmer  &  Co.  for  the 
whole  amount  of  their  debt,  and  had  received 
dividends  on  the  amount  so  proved. 

The  aim  of  the  Legislature  in  all  the  Statutes, 
relating  to  bankruptcy  and  insolvency  is,  that  the 
Creditors  should  have  an  equal  proportion  of  the 
effects  of  the  Bankrupt  or  Insolvent,  and  that  Credi- 
tors of  every  degree  should  come  in  upon  equal 
terms.  If  a  Creditor  having  a  security,  seeks  to 
prove  the  whole  amount  of  his .  debt  under  a  fiat  of 
bankruptcy,  he  must  deliver  up  the  security  for  the 
benefit  of  the  general  Creditors;  if  he  insists  upon 
retaining  the  security,  he  can  only  prove  for  the 
balance  after   deducting   the   value  of   his   security. 

*  9  Ves.  83.  t  I  Eose,  162. 
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^^^       lu  tlie  present  case,  the    Orphan  Chamber  at  Batam'ce 
CocKERELL    — havlug  a  scciu-ity  (that  is,   a  lien  or  right  of  pro- 
DicKENs.      ^^^^)  against  the  estate  of  Palmer  in  the  Island  of 
Java,  according  to  the  laAvs  of  that  Country ;  come 
in,  under  the  Indian  Insolvent  Act,  and  prove  for  the 
whole  amount  of  theii-  debt,  mthout  deducting  the 
amoiint  of  ^thcir  security — ^namely,  the  value  of  that 
estate,    which   they    intended    to   sequester,    and   to 
appropriate    the  proceeds    for    theii-    own    exclusive 
benefit.     Xow,  we  contend,   that  the  Orjihan  Cham- 
ber, when  they  proved   their   debt,    ought   to   have 
deducted  the  value  of  the  estate,   on  which  they  had 
a  lien  by  the  laws  of  Java.     It  was  conti-aiy  to  all 
principles  of  justice  in  the  administi-ation  of  assets, 
whether  in  equity  or  in  bankruptcy,  that  they  should 
be  allo^^-ed,  first  to  prove  and  receive  dividends  on  their 
own  debt,   and  then  proceed  on  their  security.     The 
obligation  of  the  Creditor  to  deduct  the  value  of  his 
security  is  clearly  laid  do^vn  in  the  case  of  Greenwood 
V.  Taylor*  where  a  Mortgagee  petitioned  for  the  sale 
of  his  security,  and  to  be .  admitted  to  prove  the  full 
amount  of  his  debt  in  a  siut  for  the  administration 
of   assets  ;   biit  the  Master   of  the   EoUs   (Sir  John 
Leach)  held,    that   this   could  not  be   done,    saying, 
"  The  rule  in  banla-uptcy  must  be  applied  here.     The 
Mortgagee  cannot  be  permitted  to  prove  for  the  full 
amount  of  his  debt,  but  only  so  much  as  his  mort- 
gaged estate  will  not  extend  to  pay.     This  ride  is  not 
founded  upon  the  peculiar  jm-isdiction  in  bankniptcy, 
but  rests  upon  the  general  principle  of  a  Court  of 
Equity  in  the  administration  of  assets."     It  has  been 
thought  by  some  tliat  this  decision   of  Sii-  John  Leach 
has  been   impugned   by    the   present    Chancellor   in 
Mason  v.  B/of/f/,f  which  was  a  motion  to  discharge  an 
*  1  Kuss.  "&-.  M.  185.  t  2  Myl.  &  C.  443. 
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Order  of  the  Viee-Clianeellor ;  but  liis  Lordsliip's  1840. 
judgment,  wliicli  was  against  the  motion,  proceeded  Cockerell 
on  the  ground,  that  the  Order  merely  asserted  that  djcJoiks 
about  which  there  coukl  be  no  doubt,  namely,  that 
the  Vendor  had  a  lien,  and  that  he  was  a  specialty 
Creditor,  leaving  the  question  quite  open  as  to  how 
his  rights  were  to  be  dealt  witli.  And  his  Lordship 
expressly  said,  that  he  thought  the  matter  was .  not 
in  such  a  state  as  to  call  for  an  opinion  upon  the 
question  which  arose  in  Greenwood  v.  Taylor.  But 
whether  the  principle  was  or  was  not  correctly  laid 
down  by  Sii'  John  Leach^  in  regard  to  the  right  of 
proof  in  a  Creditor's  suit  for  the  administration  of 
assets,  is  perfectly  immaterial,  for  in  banlu'uptcy  there 
can  be  no  doubt  that  it  is  an  invariable  rule  that  a 
Creditor,  having  a  security  upon  any  portion  of  the 
Bankrupt's  property  for  his  debt,  must  give  up  the 
security,  if  he  prove  for  his  whole  debt, — or  can  only 
prove  for  the  balance  if  he  chooses  to  retain  his 
secm-ity.  There  is  a  great  distinction  between  a  case 
of  this  kind,  and  where  another  person  is  security  for 
the  debt.  There  it  is  admitted  that  the  Creditor  may 
prove  and  recover  what  he  can  from  the  Surety  ;  but 
if  he  has  any  secm-ity  or  lien  on  the  Bankrupt's  pro- 
perty, he  must  deduct  the  amount  from  his  procif. 

There  is  another  mode  of  considering  this  question 
— namely,  that  the  Creditor  liaAdng  proved  for  the 
amount  of  his  debt  against  the  estate  of  Palmer  &  Co., 
made  his  election  to  come  m  pari  passu  with  the  other 
Creditors,  and  to  abandon  any  right  of  action  he 
might  have  against  Palmer  &  Co.,  or  their  estate ; 
upon  the  same  principle  as  where  a  Creditor  proves 
his  debt  under  a  fiat  in  bankruptcy,  he  is  deemed  by 
law  to  have  made  his  election,  to  take  the  benefit  of 


jCS  CASl;s   IN   THE    iPRl'V^'    COtJNCit, 

sucli  fiat,  with  respect  to  the  debt  so  proved.*  And 
even  where  a  Creditor  has  two  distinct  demands 
against  a  Bankrupt,  and  proves  only  for  one  of  them, 
it  has  been  held,  that  he  thereby  relinquishes  a  pend- 
ing action  against  the  Bauknipt  for  the  other.  Ex 
parte  Bicksoii.-f  But  in  the  preseut  case,  the  Creditor, 
after  proving  the  whole  amount  of  his  debt,  and 
receiving  dividends  on  tlic  whole,  brings  an  action 
against  the  Insolvent  in  Java,  and  recovers  there  no 
less  than  three-fifths  of  the  amount  of  his  debt. 

The  principle  we  are  now  contending  for  has  been 
recognized  and  acted  upon  in  several  cases  by  Lord 
Eldon.  In  the  case  of  Drewry  v.  Thacher^^hi^  Lord- 
ship says,  "  It  is  fully  settled,  that  if  this  Court  once 
takes  on  itself  the  administration  of  the  assets  of  a 
Testator  or  Intestate,  a  Creditor  seeking,  and  not 
having  yet  obtained,  satisfaction  at  law,  shall  not  be 
suffered  to  proceed  there  ;  it  being  impossible,  while 
the  decree  is  considered  as  a  proceeding  for  the  benefit 
of  all  the  Creditors,  to  permit  some  of  them  to  proceed 
elsewhere."  So  in  the  case  oi  Perry  v.  Barker,^  where 
a  Mortgagee  had  foreclosed  and  sold  the  mortgaged 
estate,  Lord  Eldon  granted  an  injunction  to  resti-ain 
him  from  recovering  the  difference  at  law,  which  deci-" 
sion  was  afterwards  confii-med  on  re-hearing  before 
Lord  Erskine.W  According  to  these  decisions,  it  is 
clear,  therefore,  that  a  Creditor,  after  taking  the  benefit 
of  a  decree  for  a  foreclosiu-e,  or  for  the  administration 
of   assets,  is  not  permitted  to  sue  his  Debtor  at  law. 

If  the  property  in  Java  had  been  personal  property, 
and  the  Orphan  Chamber   had  been  within   the  juris- 

*  See  6th  Geo.  IV.,  c.  16,  s.  59. 
t  1  Eose,  98.  +  3  Swanst.  544. 

§  8  Yes.  527  II  13  Yes.  198. 
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diction  of  tho  Supreme  Cowvi,  it  is  clear,  fi'om  the  doc-  ^^ 
trine  laid  do^^^l  in  *S';7^  v.  Woj-sewick*  Hunter  v.  Potts,'\  Cockerell 
and  Fhilips  v.  Hvnter.X  that  they  could  have  been  djckexs. 
compelled  to  i-efimd  the  proceeds  arising  from  the  sale 
of  that  property.  In  the  present  case,  however,  it  is 
admitted  that  the  property  being  real  property,  must 
be  governed  by  the  lex  loci  rei  i^ihv ;  and  that  it  the 
Creditor  has  duly  obtained  possession  of  that  property 
in  an  adverse  suit,  according  to  the  law  of  the  foreigii 
Country,  he  cannot  bo  called  upon  to  refund  the  pro- 
ceeds, -w-hicli  he  has  by  his  diligence  acquii-ed.  Biit 
what  we  contend  for  is,  that  he  shall  not  be  permitted, 
after  thus  helping  himself  to  the  greatest  portion  of 
his  debt,  to  take  the  benefit  of  his  proof  against  the 
estate  of  Palmer  &  Co.,  and  receive  dividends  upon 
his  whole  debt.  The  learned  Chief  Justice  of  the 
Supreme  Court  appears  in  his  judgment  to  have  been 
sti'ongly  influenced  by  a  d/'cium  of  Lord  Lovghhoroufjh 
in  Sill  V.  Worsewick^^  where  his  Lordship  said,  "  It  by 
no  means  foUoAvs,  that  a  Commission  of  Bankniptcy- 
has  an  operation  in  another  Country  against  the  laws 
of  that  Coimtry,  I  do  not  wish  it  to  be  understood, 
that  it  follows,  as  a  courcquonce  from  the  opi;\'on  I  am 
ncv"  giving  (I  rc,iher  think  the  cor.tra:y  woidd  be  the 
consequence  of  the  reasoning  I  ara  now  using),  that  a 
Creditor  in  that  Country,  not  subject  to  the  Bankrupt 
Laws,  nor  affected  by  them,  obtaining  payment  of  his 
debt,  and  afterward.s  coming  over  to  this  Country, 
would  1)0  liable  to  refund  that  debt.  If  ho  had  re- 
covered it  in  an  ;idversc  suit  "nHth  the  Assignees,  he 
would  clcarlj-  not  be  liable."  In  tlie  present  case, 
howcvei',  the  Bill  was  filed  by  the  Appellant,  not  to 

*  1  TI.  Bla.  GGo.  f  4  T.  R.  182. 

;  2  H.  Bla.  402.  §  1  H.  Lla.  693. 
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^■lo^  compel  the  Creditor  to  refund  any  portion  of  bis  deTjt, 
focKEKELL  but  tliG  dividonds  upon  that  debt,  which,  after  re- 
DicKE>-s.  ceiving  the  gi-eatest  pc«-tion  of  his  debt,  he  ought  not 
in  conscience  au<l  eq,uity  to  be-  permitted  to  retain. 
There  is  a  much  stronger  dictum  of  Lord  Chief  Justice 
Eijre,  in  Philips  v.  Hunter*  that  ntakes  in  favour  of 
the  claim  of  the  Appellants ;  and  it  is  of  tlie  greater 
■weight,  because  that  eminent  Judge  diffei-ed  with  the 
other  Judges  npon  the  main  question  in  that  case. 
His  Lordship  there  said,  "■  If  a  man  use  legal  diligence^ 
in  a  foreign  Coimtry,.  and  obtains  a  preference,  it  can- 
not be  helped,  but  if  he  afterwards  comes  here  for  a 
dividend,  he  shall  fii-st  refund  what  he  has  so  acquired 
by  his  lawful  diligence,  and.  come  in  ec^ually  with  the- 
rest  of  the  Crcditoi's,  or  not  come  in  at  all.  This  i* 
the  only  fair  and  practicable  coercion  that  ean  be 
used  towards  Creditors  abi-oad."  The  consequence 
of  this  reasoning  is  plain,  as  ap2>lied  to  the  present 
case,  if  the  Orphan  Chamber  choose  to  come  in  under 
the  insolvency  of  Palmer  &  Co.,  and  insist  upon 
retaining  the  dividends  they  have  receivetl,  they  ought 
to  refund  wliat  they  have  acquired  by  their  legal  dili- 
gence in  Java  :  if  they  refuse  ta  do  this,  they  ought  to 
be  compelled  ta  refimd  the  dividends,  because  they 
ought  not  to  have  been  pennitted  to  cotne  in  at  all 
under  Palmer  &  Co.'s  insolvency.  The  ju<lgment  of 
Lord  EldoH,  also,,  in  tlie  case  of  Sel1:rig  v.  Daris,f  i» 
in  entire  accordance  with  the  principle  thus  laid  down 
by  Lord  Chief  Justice  E//re.  His  Lordship  says,  "  It 
has  been  decided,  that  a  person  cannot  come  _in  under 
an  English  Commission,  -nithout  biiuging  into  the 
eonunou  fund  what  he  has  received  abroad.  The 
season  of  that  cannot  be  merely  that  all  the  Creditors- 

*  2  H.Bla.  4J3  f  2  Eose,  318.  S.  C.  2.  Dow.  231. 
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under  tlie  Commissiou  ;ivo  to  be  put  ou  au  equal  foot-        '^''■lO. 
iug.     If  lie  has  got  pvopcrty  (which  did  not  pass  under    Cockeuell 
the  Commission)  before  he  came  in,  whatever  Chan-     dkkjjxs, 
•cellors   may   haA'e  said  on  the  subject,  they  had  no 
more  right  to  call  into  the  common  fund  that  which 
he  had  got  by  law,  and  wdiicli  was  kept  out  of  the 
common  fund,  than  any  other  2^art  of  his  property.     It 
^oiild  only  be,  therefore,  because  the  law  did  not  pass 
tlie  property  of  the  individual  coming   within   your 
jurisdiction,  that  yoa  say  to  him  if  you  claim  anything 
luider  this  Commission  you  shall  not  hold  in  your  hands 
the  property  which  you  have  got  by  force  of  the  law 
of  another  Country.     If  a  man  choose  to  say,  I  will 
not  bring  into  the  common  fund  that  sum  which  I 
have  rccei-\-cd,  then  let  him  retire."     If  the  Orphan 
Chamber,  therefore,  had  got  the  i}roperty  at  Java  be- 
fore they  came  in  under  Palmer  &  Co.'s  insolvency, 
tlicy  could  not  of  course  be  compelled  to  refund  what 
tliey  liad  so  got  by  law ;  but  as  they  got  it  after  they      • 
liad  so  come  in,  it  would  seem  to  follow,   from  this 
reasoning  of  Lord  Ekhn^   that  if  they  claim  anything 
under  Palmer  k  Co.'s  insolvency,   they  ought  not  to 
hold  in  their  liands  the  property  which  they  have  got 
by  force  of  the  law  of  another  Coimlry. 

But  the  Rill,  in  the  present  case,  does  not  pray  that 
the  Eespondents  may  refund  tlie  jiroceeds  of  the  pro- 
perty at  Java,  but  merely  the  dividends  wliicli  they 
have  received  on  proof  of  their  owti  debt ;  and  this 
brings  us  to  the  thii'd  proposition,  naraelj',  that  the 
Eespondent  is  bound,  as  tlie  Executor  of  Gavorlce 
Mamtk,  and  tlie  Agent  of  the  Orj)han  Chamber,  to 
refund  the;  dividends  which  lie  had  so  received,  and 
that  a  Bill  in  equity  is  the  proper  proceeding  for  that 
pui-pobc.     It  is  quite  clear  from  the  authorities  already 
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1840.  cited,  that  if  the  Orphan  Chamber  insist  on  the  reten- 
CocKERELL  tioii  of  the  property  which  they  have  acquired  by  their 
Dickers  l^gal  diligence  in  Jawt,  they  are  bound  to  retire  from 
any  claim  to  a  distributive  share  under  Palmer  &  Co.'s 
insolvency  ;  and  if  they  are  bound  to  retire  fi-om  any 
such  distributive  share,  it  follows,  that  they  ought  to 
refund  any  dividends  which  they  have  received  on 
account  of  such  distributive  share.  That  they  arc 
not  entitle.d  to  these  dividends  is  plain,  fi-om  what 
Lord  Ilardwicke  said  in  a  case  in  Wilson''s  Bauk- 
ruptcy,*  where  an  application  Avas  made  to  atay  pro- 
.  ceedings  against  the  Bankrupt's  property  in  Scotland^ 
which,  although  Lord  Ilardwicke  said  could  not  be 
done,  yet  he  added,  that. if  the  effects  there  were  not 
sufficient  to  satisfy  the  party's  debt,  and  he  applied 
for  a  dividend  under  a  Commission  here,  in  that  ease 
he  would  postpone  him  till  the  rest  of  the  Creditoi"s 
were  jiaid  in  the  same  proportions  as  he  had  received. 
,  If  it  is  contrary  to  equitj',  that  the  Orphan  Chamber 
should  retain  tl{e  dividends  upon  their  whole  debt, 
after  paying  themselves  the  greatest  portion  of  that 
debt,  by  their  seiziu'e  of  the  Insolvents  property  in 
Java^  it  seem'j  to  -be  a  necessary  consequence  of  that 
proposition,  that  a  Court  of  Equity  will  compel  them 
to  refund  such  dividends,  upon  the  same  principle  as  it 
compels  one  of  several  Legatees,  who  has  been  paid 
his  legacy  in  full,  and  the  assets  prove  afterwards 
deficient,  to  refund  what  he  has  so  received,  and  to 
come  in  jiari  j^assii  with  the  other  Legatces.f  So  if 
there  be  a  deficiency  to  pay  the  debts  of  a  Testator,  a 
Legatee,  who  has  received  his  legacy,  is,  in  all  cases, 

*  Soe  Waring  v.  Knight,  1  Oooko's  Bank.  Law.  oOO. 
\  Anon.l  P.  Wins.  495.    Edwiu-ds  v.  Freeniuu,  2  P.  Wms.  1(7.' 
Orri'.  Kain?,  2  Yes.  104. 
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liaLle  to  refund  to  Creditors.*  lu  Liiukruptcy,  also,  i^-io. 
the  same  princi[ile  apjilies ;  for  whore  a  Creditor,  Coci{ekei,l 
proving  his  debt  under  a  Commission,  had  been  p;!id  a  piei^xs 
dividend  upon  the  amount  of  his  proof  under  an 
Order  of  the  Lord  Chancellor,  obtained  by  him  for 
that  purpose,  and  it  turned  cut  afterwards  that  he 
was  not  entitled  to  retain  the  dividends  upon  the 
whole  amount  of  his  proof,  Lord  Elduii  said,  upon 
a  petition  of  the  Assignees,  praying  that  the  Creditors 
might  be  ordered  to  refund  ;  that  there  could  be  no 
doubt  of  the  authority  of  the  Court  to  recall  the  divi- 
dends, and  that  the  practice  had  been  long  established. 
Ek  parte  Burn.\  So,  where  a  jn-oof  was  ordered  to  be 
expunged,  but,  before  the  Order  was  made,  the  Cre- 
ditor had  received  dividends  upon  the  proof,  an  ( )rder 
Avas  made  by  Lord  Eldon^  that  he  shoidd  refund  the 
dividends  to  the  Assignees,  upon  a  petition  presented 
b)'^  them  for  that  piu-posc.     Ex  parte  Dewdnej/.X 

The  fourth  proposition  we  contend  for  is,  that  tlie 
Appellants  were  entitled  to  an  injunction,  restraining 
the  Kespondent  fi-om  recciAiug  any  futxire  dividends 
from  the  estate  of  Palmer  &  Co.,  until  all  the  other 
Creditors  of  that  Firm  wei'^  put  upon  an  equal  footing 
Avith  the  Orphan  Chamber,  in  respect  of  the  proc(^wls 
received  by  them  Irom  the  sale  of  the  estate  at  Java, 
or  by  their  proceedings  at  Bencoolen.  The  learned 
Chief  Justice  of  the  Supreme  Court  at  Calcutta,  in 
deciding  against  the  species  of  relief  prayed  by  the 
Bill,  obsei-ved,  that  no  mention  was  made  in  thi'  l?iU 
for  any  further  dividends  being  likely  to  arise,  but 

*  Noel  r.  Robin.son,  1  Tern.  94,460  ;  Ilodgos  v.  Waddiup^ton, 
2  Ventr.  .300  ;  Davis  v.  Davis,  Dick.  32 ;  Ilnrdwicko  v.  Mjnid, 
Anstr.  113  ;  Ne\nnan  r.  Burton,  2  Veru.  205. 

t  2  Eose,  55.  I  2  Hose,  59,  Note. 
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i^">-  tiiat  the  relief,  wliieli  the  Coiu2)laiiiants  a^kcd  by  iu- 
Cockei;ell  juuction,  wus  fouuded  entirely  on  the  assumption,  that 
Diciio-.s.  ^'^^  dividends  were  imjjroperly  paid,  and  ought  to  be 
refunded.  But,  we  submit,  that  the  very  statement  in 
the  Bill,  that  there  were  outstanding  debts  owing  to  the 
estate  of  Palmer  k  Co.  at  Bcncvolcii,  sufficiently  shows 
that  there  is  a  fund  out  of  Avhich  further  dividends 
might  be  likely  to  arise.  At  any  rate,  the  Appellants 
were  entitled  to  an  injunction  to  restrain  the  proceed- 
ings against  the  Bcncoulcii  Debtors,  or  to  restrain  the 
Eespundents  from  receiving  any  further  dividends 
until  those  proceedings  were  abandoned,  and  this, 
under  the  ju-ayer  of  the  Bill  for  general  relief.  It  has 
been  already  sho-\Yn,  that.Avhen  a  Creditor  has  come  in 
under  a  Commission  of  Banla'upt,  he  caimot  afterwards 
sue  the  Bankrupt  at  law ;  for  ha\"ing  dcliberateh-  made 
his  election  to  take  the  benefit  of  the  Commission,  he 
Avill  be  restrained  from  prosecuting  an  action  against 
the  Bankrupt  for  recovery  of  the  same  debt.  Upon 
the  same  principle,  it  has  been  determined  that  after 
a  Plaintiff  has  obtained  a  decree  for  an  account  against 
a  party  in  a  Coiu't  of  Equity,  he  will  be  restrained 
from  proceeding  at  law  against  the  Defendant,  pending 
the  suit  in  Equity.  3Ioclicr\.  Tiecd ;*  Wilsoux.  Wether- 
hcad.'l  So  in  the  case  of  Booth  v.  Le//ccsier,X  where 
a  Plaintiff  had  instituted  a  suit  in  the  Court  of  C-han- 
ccry  in  Bui/land,  in  which  that  Coiu-t  had  pronounced 
a  decree  refusing  the  relief  sought  by  the  Plaintiff, 
and  he  afterwards  commenced  a  suit  in  the  Coiu't  of 
Chaucer  J"  in  Ireland,  in  which  the  subject  matter  was 
the  same,  the  English  Court  of  Chancery  granted  ;in 
iiijuncliun  to  restrain  the  Plaintiff  fi-om  proceeding 
*  i  Ball  &  B.  .us.  t  -2  Moriv.  106. 
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further  in  the   Irish  Court.     It  appears  from   those        ^ ■"'-*''''• 
cases,   therefore,  that  a  party  will  be  restrained  from    Cockekell 
proceeding  against  another  in  a  foreign  Country,  for     dickens. 
the  same  cause  of  suit,  for  ■which  it  has  instituted 
proceedings   against   him   in  this    Country ;   and  the 
same  principle  applies  to  a  party  who  has  proved  his 
debt,  and  has  taken  the  beneiit  of  the  English  Bank- 
rupt or  Insohent  Law. 

The  Eespoi>dent  alleges,  that  the  Apjx;llant3-  have  not 
shown,  by  the  statements  in  their  Bill,  that  they  are 
entitled  to  any  equitable  relief.  Iscfw,  what  the  Bill 
shows  is  this,  that  tli^  Oi-phan  Chamber,  after  pi'oving 
their  debt  against  Palmer  &  Co.'s  estate,  and  receiving 
dividends  on  the  ■whole  amount  rateably  with  the 
other  Creditors  of  the  Insolvents,  got  possession  of 
the  estate  in  Jat^a,  by  which  alone  they  realize  tkree- 
fifths  of  their  whole  debt,  and  obtain  more  than  three 
times  as  much  as  any  of  the  other  Creditor.  Whether 
such  proceediirgs  are  accordant  with  principles  of 
equity,  is  now  for  the  Court  to  determine.  Lord  Coke, 
in  his  definition  of  equity,  saj's,  "  yEquilas  est  quasi 
JEqualitas  ;"  but  the  Eespondents,  in  this  case,  would 
contend  that  the  gi'catest  equity  is  the  gi'osscst  iu 
equality.  The  learned  Chief  Justice  of  the  Supreme 
Court,  in  the  course  of  his  judgment  on  the  hearing 
of  the  demurrer,  acknowledges  more  than  once,  "  that 
the  case  was  attended  with  gi-eat  doubt  and  difficulty," 
and,  wc  submit,  that  when  a  Court  of  Ecpiity  entertains 
any  doubt  in  regard  to  the  law  applicable  to  a  case,  it 
should  lean  to  that  decision  which  is  most  consonant 
to  principles  of  justice  and  equity.  There  can  be  no 
doubt,  as  the  Chief  Justice  himself  admits,  that  the 
great  principle  of  the  Bankrupt  Laws,  which  is  justice 
founded  on  equality,  -would  be  grossly  violated  in  this 
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1810.  particular  instance,  if  a  Creditor,  after  coming  in  pari 
cViCKKiiiaL  2KISSH  with  tlie  other  Creditors  of  the  Insolvents,  were 
lucKExs.  pevmittod  to  retain  the  dividends  on  his  whole  debt, 
besides  recovering  three-fifths  of  the  debt  by  pro- 
ceeding against  the  property  of  the  Insolvents  in  a 
foreign  Coimtry.  The  dictum  of  Lord  Loughhorough 
in  Sill  v.  ^Yorsv.\nck*  which  weighed  so  much  on 
the  mind  of  the  Chief  Justice  in  deciding  this  ques- 
tion, merely  applies  to  the  liability  of  a  foreign  Creditor 
to  refund  what  he  lias  acquired  by  his  legal  diligence 
in  the  foreign  Country,  and  is  in  no  way  applicable  to 
the  present  case.  The  Plaintiifs  here  do  not  require 
the  Creditor  to  refund  the  fruits  of  his  judgment  in 
the  Island  of  Java  ;  but  they  say,  that  it  is  contrary 
lu  equity,  and  inconsistent  with  eveiy  notion  of  justice, 
that  he  should  be  permitted  to  retain  the  dividends 
leceived  by  him  on  the  whole  amount  of  his  debt, 
A\hich  he  A^'as  only  allowed  to  prove,  on  the  faith  of  an 
implied  agreeincmt  to  come  in  equally  with  the  other 
( 'rcditurs  of  the  Insolvents,  It  is  true  that  this  point 
does  not  altogether  escape  the  attention  of  the  learned 
Chief  Justice,  for  he  says,  "  Can  the  recovery  of  this 
judsjment  by  the  foreign  Creditor  give  to  the  Assignees 
equitable  grounds  for  applying  to  a  Court  of  Equity 
to  oblige  the  Creditor  to  refund  dividends,  to  which, 
at  the  time  he  received  them,  he  M^as  clearly  entitled?" 
Xow,  supposing  that  the  foreign  Creditor  had,  instead 
of  throe-fifths,  received  the  whole  of  his  debt  by  liis 
proceedings  in  the  Courts  at  Java^  can  it  be  doubted 
for  a  moment  that  he  would  in  that  case  be  compelled 
to  refund  the  dividends  which  he  had  previously  re- 
ceived, notwithstanding,  at  the  time  he  received  them, 

*  1  II.  Bla.  G93. 


ON  APPEAL   FROM   THE   EAST   INDIES.  O  /  / 

lie  might  have  been  fairly  entitled  to  them  ?  In  the 
case  already  cited,  of  Ex  parte  Burn,'*  the  Creditor, 
at  tlie  time  he  receiA'ed  the  dividends,  was  fairly  en- 
titled to  them,  nnder  an  Order  of  the  Lord  Chancellor, 
but  it  was  no  reason,  because  he  was  at  the  time  en- 
titled to  receive  them,  that  he  was  afterwards  entitled 
to  retain  them,  when  subsequent  events,  in  which  the 
Creditor  was  an  acting  party,  rendered  the  retention 
of  them  inequitable  and  imjust. 

On  the  various  grounds  we  haA'e  mentioned,  there- 
fore, and  more  especially  on  the  ground  of  proof  being 
considered  an  election  to  come  in  eqiiallj'  with  the 
other  Creditors  under  a  Commission,  and  an  abandon- 
ment of  all  right  to  sue  the  Bankrupt  at  law  for  the 
same  debt,  we  submit  that  tlie  Appellants,  the  Plain- 
tiffs in  the  Court  below,  were  clearly  entitled  to  an 
Order  on  the  liespondent  to  refund  the  dividends  which 
he  had  received  as  the  representative  of  the  Orphan 
Chamber,  and  to  restrain  him  fi'om  receiving  any 
further  dividends  imtil  all  the  Creditors  of  Palmer 
&  Co.  should  have  received  dividends  sufficient  to 
put  tliem  on  an  equal  footing  with  the  Orphan  Cham- 
ber. 

Mr.  Pemhcrton,  Q.C.,  Mr.  G.  Richards,  Q.C.,  and 
Mr.  Coleridge,  for  the  Ecspondent. 

The  Appellants  are  not  entitled  to  any  relief  by 
Bill  on  tlic  equity  side  of  the  Supreme  Court,  but 
ought  to  have  proceeded,  by  petitiun,  in  the  matter  of 
Palmer  &  Co.'s  insolvenc)'.  There  is  no  case  to  be 
found  in  the  Books  where  dividends  have  ever  been 
ordered  to  be  refunded  to  Assignees  in  a  proceeding  by 

*  -2  Kose,  55. 
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1840.  Bill.  It  has  been  coutended  on  tlie  otlier  side,  ihat 
CocKERELL  tliG  Appelknts  were  entitled  to  an  Order  of  the  Su- 
preme Court  to  restrain  the  Respondent,  or  the 
Orphan  Chamber,  from  proceeding  against  the  Debtor* 
to  the  estate  of  Palmer  &  Co,  at  Bencoolen,  and  that 
this  Order  could  have  been  made  under  the  prayer  for 
general  relief.  But  as  no  part  of  the  prayer  of  the 
Bill  is  to  restrain  proceedings  against  the  Debtors  at 
Bencoolen^  no  specific  relief  of  this  description  could 
be  obtained  under  the  prayer  for  general  relief,  unless 
the  particular  relief  sought  was  a}>pLicable  to  the 
allegations  in  the  Bill.  Is  ow,  there  is  no  allegation  in 
the  Bill  "which  would  justify  an  Order  for  an  injunction 
to  restrain  the  Orphan  Chamber  fi'om  proceeding 
against  the  Debtors  in  Bencoolen,  and,  moreover,  such 
an  Order  could  nut  be  made,  because  the  Oq^han 
Chamber  was  not  a  party  to  the  suit,  nor  subject  to 
the  jimsdiction  of  the  Supreme  Coui-t. 

But  as  to  the  main  question,  whether  the  Orphan 
Chamber  were  justified  in  proceeding  against  the  estate 
of  Palmer  in  the  Island  of  Java,  to  recover  a  portion 
of  their  debt,  it  is  clear,  that  the  estate  there  did  not 
pass  by  the  assignment  to  the  Assignees  of  Palmer 
&  Co.,  for  on  that  question  a  Coiu't  of  competent 
jurisdiction  has  decided  in  the  negative.  K'either  the- 
Bankrupt  Law  of  England,  nor  the  Insolvent  Law  as 
administered  at  Calcutta,  can  control  the  law  of  an  in- 
dependent Foreign  State.  In  Sill  v.  Worsewick,*  Lord 
Loiujhhorowjh  expressly  says,  "  It  by  no  means  follows- 
that  a  Commission  of  Banki-upt  has  an  operation  in 
another  Country  against  the  law  of  that  Country,"  or 
*'  that  a  Creditor  in  that  Country,  not  subject  to  the 

*  1  H.  Bla.  693. 
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Bankrupt  Luw.s,  nor  affected  by  thorn,  obtaining  pay-        I'^^o. 
ment  of  liis  debt,  and  afterwards  coming  over  to   this   C'ockerell 
Country,  woukl  be  liable  to  refund  that  debt.     If  he     djckexs. 
had  recovered  it  iu  an  adverse  suit  with  the  Assignees, 
he  would  clearly  not  be  liable."     jSTow,  in  the  present 
case,  the  property  was  recovered  iu  an  adverse  suit 
with  the  Assignees,  for  they  contested  the  right  of  the 
Orphan    Cliamber  in  the  Coiu'ts   at  Java,  and  were 
unable  to  defeat  their  claim.     But  in  no  case  where  a 
party  has  recovered  a  d(;bt  iu  a  Court  of  competent 
jurisdiction  by  due  process  of  law,  can  he  be  compelled 
to  refund  the  money  so   recovered,   because  another 
])arty  might  have  successfully  resisted  his  claim.     Fur 
suppose  a  man,  after  becoming  Bankrupt  and  obtaining 
his  certiticatc,  is  sued  by  a  Creditor  for  the  amount  of 
his  debt,  and  neglects  to  plead  his  certificate,  could  the 
Creditor  be  compelled  to  refund  the  money  he  had 
thus  recovered  in  the   action  ?     The  observations  of 
Lord  Eklon  iu  Sclkrig  v.  Davis*  which  lias  been   so 
strongly  relied  on  by  the  other  side,  make  much  more 
in   favour   of   our   case   than  theirs.     His   Lordship 
there  says,  "  If  the  Creditor  of  a  Bankrupt  has  got 
property  (which  did  not  pass  under  the  commission) 
before  he  came  in,  whatever  Chancellors  might  have 
said  on  the  subject,  they  had  no  more  right  to  call  into 
the  common  fund  that  Avhich  is  got  by  law,  and  which 
was  kept  out  of  the  common  fund,  than  any  other 
part  of  his  property."     [Mr.  Justice  Bosanquet:     In 
the  case  put  by  Lord  Eldon,  the  Creditor  had  received 
the   proceeds  of  the  estate  iu  the  foreigu  Country, 
before  he  came  in   imdcr  the  Commission.]     In  the 
present  case  it  is  clear,  that  by  the  law  of  Java,  the 
real  estate  of  the  Insolvents  did  not  pass  to  the  Assi"-- 
*■  2Eose,  318. 
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1840.  nees,  and  in  Sclkrig  v.  Davis*  Lord  ElJon  expressly 
CocKEKELL  says  "  that,  according  to  tlie  English  law,  there  is  no 
DicKExs  authority  to  compel  a  Bankrupt  to  convey  tlic  real 
estate"  belonging  to  him  in  a  foreign  Country,  and 
that  the  only  mode  of  getting  at  the  real  property  of 
a  Banki'upt  in  Scotland  "  was,  for  the  CitKlitors  to 
assign  their  debts  to  some  indi^adnals  who  proceeded 
against  the  heritable  property,  according  to  the  Scotch 
law,  or  to  withhold  the  certificate  till  the  Bankrupt 
consented  to  convey."  ISTow,  here  we  haA^e  obtained, 
by  our  legal  diligence,  what  the  Assignees  coiild  never 
have  obtained  by  the  law  of  Java,  which  it  must  be 
taken  for  granted,  prevented  the  Bankrupt's  property 
in  that  Island  from  passing  to  them  by  the  assignment. 
[Mr.  Baron  Parke :  The  Appellants  ought  certainly  to 
have  stated  in  their  Bill,  that  by  the  law  of  Java  they 
could  not  have  recovered  the  property  belonging  to  the  . 
Insolvents  in  that  Country,  if  the  Orphan  Chamber 
had  not  adopted  proceedings  for  that  pmi^ose.]  In 
Hunter  v.  Potts,\  it  is  admitted  by  Lord  Kenyon,  in 
delivering  his  judgment  in  that  case,  that  the  property 
of  a  Bankrupt,  in  a  foreign  Country,  does  not  pass  to 
his  Assignees,  if  there  is  some  positive  law  of  that 
Country  to  prevent  it ;  and  he  also  adds,  that  if  there 
be  a  law  of  that  Country  directing  a  particidar  mode 
of  conveyance,  that  mode  must  be  adopted.  It  is  well 
known,  that  the  American  Coui-ts  permit  a  Creditor 
to  take  the  property  of  his  Debtor  in  that  Country, 
notwithstanding  our  Bauki'upt  law.  And  even  if  the 
property  is  situate  in  our  own  Colonies,  it  was  decided 
in  Buektvood  v.  Miller,X  that  where  a  Creditor  of  two 
persons  in  the  West  Indies  had  attached  joint  property 
there,  the  Assignees  of  one  partner  resident  and  be- 
~-  2  Eose,  08.        f  4  T.  E.  102.  J  3  Mcriv.  279. 
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come  Bankrupt  iu  England,  were  entitled  only  to  the        ^'^^o. 
surplus  in  his   hands,  after  satisfaction  of  his  joint    Cockerels 
debts. 

It  has  been  urged,  on  the  part  of  the  Appclhuits, 
that  the  Eespondent  is  bound,  in  equity  and  con^ 
scienee,  to  refund  the  dividends  he  has  received,  after 
the  Orphan  Chamber  has  recoveitxl  a  portion  of  their 
debt  by  their  proceedings  in  Java.  But  is  there  any- 
thing inequitable  and  contrary  to  conscience,  that  a 
Creditor  should,  by  legal  process,  be  able  to  recover  the 
■whole  of  his  debt  ?  If  the  Assignees  have  any  equity 
in  this  case  against  the  Eespondent,  it  must  have 
existed  at  the  time  the  proof  Avas  tendered  by  him 
nnder  the  insolvency  of  Palmer  &  Co.  The  equity 
ought  to  be  contemporaneous  with  the  proof,  or  the 
receipt  of  the  dividends.  Kow,  what  equity  had  the 
.Assignees  in  tliis  case  on  either  of  those  periods? 
The  Orphan  Chamber  had  not,  either  at  the  time  of 
the  proof  or  the  receipt  of  the  dividends,  received  one 
farthing  from  any  other  soui'ce,  in  reduction  of  their 
debt,  and  it  was  quite  uncertain  whether  they  ever 
would.  But  even  gi-anting  that  their  right  of  any 
future  proceeding  against  the  estate  in  Java  was  to 
be  considered  in  the  nature  of  a  present  security  then 
held  by  them,  we  say,  that  the  security  would  only 
amount  to  a  separate  security  of  one  partner  for  a 
joint  debt,  for  the  estate  in  Java  did  not  belong  to 
the  firm  of  Palmer  &  Co.,  but  to  John  Palmer  alone. 
Cannot  a  joint  Creditor,  therefore,  holding  the  separate 
seciu-ity  of  an  individual  partner  of  a  Fii-m,  prove  the 
whole  amount  of  his  joint  debt,  and  proceed  afterwards 
against  the  separate  partner?  The  decision  iu  Ex 
parte  Peacock  *  clearly  shows  that  the  Creditor  is 
*  2  G.  &  J.  27. 
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entitled  to  do  so.  It  is  quite  clear  in  this  case,  that 
tlie  property  iu  Java  did  not  form  part  of  the  general 
property  belonging  to  Palmer  &  Co.;  for  the  allega- 
tion in  the  Bill  is,  that  the  property  "was  held  by  John 
Palmer  in  his  sole  name,  for  the  joiat  benefit  of  the 
two  Firms  of  Palmer  &  Co.  and  CockercU  &  Co.,  in 
equal  shares.  Then  with  respect  to  that  portion  of 
the  proceeds  arising  fi-om  the  sale  of  this  property, 
which  Avould  have  belonged  to  Cocker  ell  &  Co.,  how 
could  that  have  formed  part  of  the  estate  of  Palmer 
&  Co.  ?  Taking  it  cither  way,  whether  as  the  joint 
j)roperty  of  Palmer  &  Co.  and  CockercU  &  Co.,  or  as 
the  sejiarate  property  of  John  Palmer,  it  would  in 
neither  case  be  the  property  of  the  Assignees.  And 
if  the  allegation  in  the  Bill  is  correct,  that  this 
plantation  or  estate  was  purchased  and  carried  on  for 
ueeonnt,  and  with  the  joint  funds,  of  the  two  several 
Firms  of  Palmer  &  Co.  and  CockercU  &  Co.,  the 
Assignees  could  not  claim  any  portion  of  this  property 
until  an  account  was  taken  of  the  dealings  of  these 
two  Firms,  audit  Avas  ascertained  what  balance  was 
due  from  one  to  the  other.  For  these  reasons,  we 
{submit,  that  the  judgment  of  the  Supreme  Coiut  was 
right,  and  ought  to  be  affirmed. 

Mr.  W/'^ram,  iu  repl}-. 

With  respect  to  the  objection  that  has  been  noAV, 
for  the  first  time,  raised  by  the  Eespoudent,  that  the 
Ai^pellants  ouglit  to  have  proceeded  by  petition,  and 
not  by  Bill,  the  answer  is,  that  the  proceeding  in 
Java  was  not  a  proceeding  in  the  Insolvent  Court,  and, 
therefore,  the  proper  remedy  was  by  Bill,  and  not  by 
petition.  But  tliis  objection  was  not  included  in  one 
of  the  caiiscs  of  dcnuuier  to  the  riaiutiff"s  Bill,  nor 
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was  the  poiut  ever  raised  in  arginuent  in  the  Court  '•'^'O- 
LoloAV.  As  it  was  not  taken  then,  it  is  clear,  therefore,  C'ockekeu, 
that  is  was  not  the  practice  of  the  Court  to  proceed  dickess. 
by  petition.  In  regard  to  the  obsen'ation  of  one  of 
their  Lordships, that  the  Bill  is  defective  in  not  stating 
that  the  Assignees  could  have  recovered  the  property 
in  Java^  if  the  Orphan  Chamber  had  not  interposed, 
it  is  expressly  alleged  in  the  Bill,  that  the  Assignees, 
after  the  insolvency  of  Palmer  &  Co.,  duly  instructed 
the  Firm  of  3Iaclaire  &  Co.,  as  their  Agents  at  Batavia, 
to  take  possession  of  the  plantation  and  estate  in  Java 
and  of  the  interest  of  Palmer  &  Co.  therein,  and  to 
dispose  of  and  realize  the  same  for  the  beneiit  of  the 
Crcditoi-s  of  the  insolvent  Firm,  and  to  remit  the  pro- 
ceeds thereof  to  the  Assignees,  for  distribiition  amongst 
the  Creditors  at  large  in  due  course,  and  that  they 
were  prevented  fi-om  doing  this  by  the  proceedings  of 
the  Oiiihan  Chamber.  This,  it  is  submitted,  amounts 
to  an  allegation  that  the  property  could  liavc  been  re- 
covered by  the  Assignees  for  the  benefit  of  the  general 
Creditors,  if  the  Oi-phau  Chamber  had  not  interfered. 
If  this  property,  therefore,  might  have  been  recovered 
by  the  Assignees,  but  for  the  proceetlings  of  the 
Orphan  Chamber,  who  had,  by  their  previous  proof 
against  Palmer  &  Co.'s  estate,  for  their  whole  debt, 
agreed  to  come  in  jjari  passu  with  the  other  C'reditors, 
the  Assignees  are  entitled  to  have  the  dividends  re- 
turned to  them,  which  A\'ere  only  paid  to  the  Orphan 
Chamber  on  the  faith  oi  that  agreement.  As  to  the 
objection  to  the  stay  of  any  fm-thcr  dividends,  that  no 
mention  is  made  in  the  Bill  of  any  f m-ther  dividends 
being  likely  to  arise,  it  is  perfectly  clear,  that  there 
are  assets  in  Bencoolen  to  which  the  Assignees  are 
entitled,  and  which,  therefore,  remain  to  be  divided 


381  CASKS  IS  TirK  WAXY  corxciL 

i^W-  nmougst  the  Creditors.  And  there  is  as  little  doubt, 
CocKEiiELL  that  the  Assignees  might  impound  any  further  divi- 
DicKExs  dends,  payable  to  the  Orphan  Chamber  on  their  proof, 
until  they  abandoned  their  proceedings  against  the 
JJeiicookn  Debtors.  But  it  is  submitted,  that  the 
Assignees  are,  iinder  all  the  circumstances,  fully  en- 
titled to  an  Order  on  the  Respondent,  to  refund  the 
former  dividends,  as  well  as  an  injunction  to  restrain 
him  fi'om  receiving  any  further  dividends,  and  that  the 
judgment  of  the  Stiprome  Court  must  be  reversed. 

Mr.  Baron  Parke  : — 
1840.   '        This  is  an  appeal  from  an  Order  of  the  Supreme 
""'"^^       Court  at  Calcutta,  on  the  Equity  side  of  that  Court, 
alloAving  a  demiu'rer  and  dismissing  a  Bill. 

The  facts  stated  in  the  Bill,  and  admitted  by  the 
demurrer,  are  shoi-tly  these  : — 

The  Appellants,  the  Plaintiffs  belo-w,  are  the  As- 
signees, under  the  Indian  Insolvent  Act,  of  Palmer 
&  Co.,  who  were  indebted,  at  the  time  of  their  insol- 
vency, to  the  estate  of  a  deceased  Armenian  merchant, 
Gavorke  3Ianiik,  domiciled  at  Bafavia,  in  the  sum 
of  Es.  252,406.  The  Eespondeut  was,  at  the  time 
of  the  filing  of  the  Bill,  the  representative  of  the 
deceased  in  Bengal :  other  representatives  had  been 
appointed  before,  and  been  removed.  In  Batavia  his 
representatives  were  the  Orphan  Chamber,  who,  after 
the  insolvency,  proceeded  in  the  Coiu-t  at  Batavia  to 
recover  satisfaction  from  a  real  estate  in  Java,  the 
joint  property  of  Palmer  &  Co.  and  CocJcercll  &  Co., 
but  held  in  the  individual  name  of  Palmer.  The 
Assignees  of  Palmer  &  Co.  in  vain  intei-posed :  their 
claim  was  disalloAved  by  the  Colonial  Court  and  the 
Coiu't  of. appeal  in  Barojjc,  and  the  Or^ihan  Cham- 
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ber  ultimately  recovered  Es.  150,134,  a  sum  greatly  ^^''O- 
exceeding  tlie  amount  of  all  tlie  divideuds  declared  Cociceeell 
at  the  time  the  Bill  was  filed  on  the  debt  of  dickers 
Es.  252,466,  or  likely  to  be  declared  thereon.  In  the 
meantime,  and  before  the  process  against  the  real  estate 
in  Java^  the  Bengal  representatives  of  the  deceased 
received  at  different  times  from  the  Assignees  of  the 
insolvent  estate,  dividends  amounting  to  Es.  71,793 
on  the  whole  debt.  The  Orphan  Chamber  had  also 
caused  process  to  be  served  on  Debtors  of  the  Firm 
domiciled  at  Bencoolen  in  the  Island  of  Sumatra,  and 
were  endeavouring  to  enforce  the  sentence  which 
they  had  obtained  at  the  Court  at  Batavia  against 
those  Debtors.  And  the  prayer  of  the  Bill  was,  that  the 
Defendant,  the  now  Eespondent,  might  be  decreed  to 
refund  to  the  Plaiiitifis  all  the  dividends  received  by 
him,  or  the  preceding  representatives  of  the  deceased 
Creditor  in  Bengal,  with  interest,  and  that  the  Defen- 
dant might  be  resti-aiued  by  injunction  from  suing  for, 
demanding,  or  recovering  any  future  dividends,  fi'om 
the  estate  of  Palme)-  &  Co.,  in  respect  of  the  debt 
due  to  the  deceased's  estate,  until  all  the  other  Cre- 
ditors of  the  insolvent  firm  should  have  received 
dividends  on  their  respective  debts,  proportionate  to, 
and  in  the  like  ratio,  as  the  sum  realized  by  the  process 
in  the  Island  of  'Java,  or  which  had  or  might  be 
realized  by  the  proceedings  at  Bencoolen,  or  else- 
where, w'ithin  the  Kingdom  of  the  Netherlands  ;  and 
for  such  further  and  other  relief  as  the  natiu'e  of  the 
case  should  require. 

The  learned  Chief  Justice  of  the  Supreme  Court, 
Sir  Edvmrd  Ryan,  with  the  notes  of  whose  judgment 
W'e  have  been  furnished,  had  his  attention  directed 
solely  to  the    question,  whether  the   Defendant  was 
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^1840^  bound  to  refund  the  past  diddends,  and  ought  to  be 
CocKEKELL  I'estraiued  from  recei^dng  any  in  f  utm-e,  in  consequence 
Dickens.  ^^  ^^  satisfaction  received  by  the  Orphan  Chamber, 
(representing  the  same  deceased  Creditor  as  the  De- 
fendant,) out  of  the  real  estates  of  the  Insolvent  in 
Java,  Upon  a  review  of  the  authorities  upon  this 
subject,  and  acting  on  the  distinction  between  per- 
sonal and  real  estate,  the  former  of  which  is,  gene- 
rally speaking,  governed  by  the  law  of  the  domicile 
of  the  Owner,  and  transferred  by  an  assigment  ac- 
cording to  that  law,  the  latter  by  the  lex  loci  rei 
sitce^  and  not  so  transferred — the  Chief  Justice  gave 
his  opinion,  though  with  some  little  doubt,  that  the 
Assignees  had  no  right  to  the  real  astate  in  Java,  and 
consequently  allowed  the  demui-rer  and  dismissed  the 
Bill. 

If  this  had  been  the  sole  question  in  this  case, 
then-  Lordships  have  no  difficulty  in  saying,  that  they 
should  have  concurred  entirely  in  opinion  with  Sir 
Edivard  Ryan.  If  the  real  estate  in  Java  did  not  pass  by 
the  assignment  under  the  9th  Geo.  IV.  c.  73,  s.  9,  nor 
could  in  any  way  be  got  hold  of,  and  made  available  by 
the  Assignees,  for  the  payment  of  the  general  Cre- 
ditors, any  individual  Creditor  who  could  obtain  it  by 
due  com-se  of  law,  would  have  a  right  to  hold  it,  and 
if  he  duly  proved  the  debt  due  to  him,  before  he  had 
been  paid  any  part  of  the  debt  so  proved,  by  means  of 
that  estate,  he  would  be  entitled  to  receive  the  dividends 
under  the  insolvent  estate,  xmtU  he  had  been  paid  alto- 
gether twenty  shillings  in  the  poimd,  exactly  in  the 
same  way  as  if  the  Creditor  had  had  a  secmity  on  the 
real  estate  or  personal  credit  of  a  thii'd  person.  In 
this  case  he  could  neither  be  compelled  to  refund  the 
money  obtained  by  means  of  the  real  estate,   or  the 
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dividends  received  on  the  debt,  nor  be  restrained  from 
receiving  those  hereafter  to  become  due. 

The  principle  is,  that  one  Creditor  shall  not  take  a 
part  of  the  fund  which  other-wise  would  have  been 
available  for  the  payment  of  all  the  Creditors,  and  at 
the  same  time  be  allowed  to  come  in  pari  passu  with 
the  other  Creditors  for  satisfaction  out  of  the  remainder 
of  that  fund  :  and  this  principle  does  not  apply  where 
that  Creditor  obtains  by  his  diligence  something  which 
did  not  and  could  not  form  a  part  of  that  fund. 

Was  the  real  estate  in  Java^  therefore,  a  part,  or  ca- 
pable of  being  made  part,  of  the  general  fund  distribu- 
table under  the  Benrjal  Insolvent  Act  ?  Upon  the 
statements  contained  in  the  Bill,  it  does  not  appear 
that  it  was.  Under  the  general  assignment  made  by 
Palmer  &  Co.  of  all  their  property,  which  would  ope- 
rate wherever,  but  not  elsewhere,  the  Imperial  Parlia- 
ment coidd  give  the  law,  it  certainly  would  not  pass, 
imless  the  law  of  Java  made  such  conveyance,  being 
in  the  English  form,  operative.  There  is  no  statement 
that  it  did  ;  and  on  the  contrary,  as  the  intervention  of 
the  Assignees  was  held  to  be  ineffectual  by  the  Court  at 
Batavia  and  by  the  Court  of  appeal  in  the  Nether- 
lands., it  must  be  assmned  that  by  the  lex  loci  rei  sitae 
the  Assignees  were  not  at  the  time  of  the  suit  by  the 
Creditors  entitled  to  the  property. 

But  it  is  said,  that  they  might  by  some  mode  of  pro- 
ceeding have  obtained  this  property,  and  brought  it 
into  the  common  fund,  if  the  Creditors  had  not  inter- 
fered. "VVe  arc  not  however  able  to  see  in  what 
way  that  could  have  been  accomplished  by  the  law  of 
England  in  force  aiCalcutta :  there  is  no  statement  that 
it  could  have  been  done  by  the  law  in  force  at  Java  ; 
as  to  the  laiy  of  England^  assuming  that  it  did  not 
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pass,  we  have  the  authority  of  Lord  Eldon  in  Sdkrig 
V.  Davis  (2  Dow.  245),  in  the  analogous  case  of  an 
English  Commission  of  Bankruptcy,  that  a  Bankrupt 
could  not  be  compelled  dii-ectly  to  assign  liis  foreign 
real  estate  to  his  Assignees,  and  though  there  are 
indirect  methods,  as  withholding  their  certificate, 
or  by  Creditors  assigning  their  debts  to  others  in 
order  to  obtain  execution  against  the  real  estate,  nei- 
ther of  these  is  in  the  power  of  the  Assignees,  as 
such,  nor  would  the  first  of  them  seem  to  be  in  any 
case  properly  applied  ;  at  all  events,  no  such  steps,  as 
far  as  appears  by  the  Bill,  were  taken  by  any  persons 
at  the  time  the  right  of  the  Orphan  Chamber  acci-ued. 
They  were  then,  by  law,,  fully  entitled  to  have  satisfac- 
tion out  of  the  real  property,  and  that  property  was  at 
that  time  no  part  of  the  fimd  available  for  the  benefit 
of  the  general  Creditors.  And,  we  are  of  opinion,  on 
these  grounds,  that  the  pei-sonal  representatives  of  the 
deceased  were  entitled  to  all  the  benefit  they  had  then 
obtained  by  their  diligence,  as  much  as  if  it  had  been 
the  estate  of  a  Stranger. 

But  it  is  insisted  on  the  behalf  of  the  Appellants^ 
that  the  Bill  states  that  there  was  personal  estate  at 
Bencoolen,  viz.,  the  debts  due  from  persons  domiciled 
there,  and  which  did  pass  under  the  assignment,  and 
that  they  were  entitled  to  some  species  of  relief,  under 
the  general  prayer  of  relief,  in  respect  of  that  part  of 
their  claim.  Such  relief,  it  was  contended,  ought  to  be 
given  either  by  injunction  to  restrain  proceedings 
against  the  Bencoolen  Debtoi-s,  or  to  restrain  the  De- 
fendant fi'om  receiving  further  dividends  unless  those 
proceedings  were  declared  to  be  abandoned.  It  was 
not  disputed  that  the  debts  at  Bencoolen  did  pass  by 
the  general  law  of  Nations  under  the  assignment ;  but 
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it  was  coutended,  that  in  this  case  the  Plaintifft?  could 
not  have  an)'  part  of  that  relief  wliich  they  now  ask. 

First;  that  no  injunction  could  be  granted  to  restrain 
the  proceedings  against  the  Bencooleii  Debtors,  because 
the  Orphan  Chamber  was  not  a  party  to  the  suit,  nor 
subject  to  the  jmisdiction  of  the  Coui't.  j\jid  this  we 
think  is  a  satisfactory  answer  to  the  argument  that 
this  species  of  relief  could  be  granted. 

Secondly  ;  that  an  injimction  to  stay  the  receipt  of 
dividends  was  not  the  proper  remedy,  but  that  the 
jurisdiction  was  in  the  Insolvent  Court  on  petition. 
We  do  not  find  that  any  jiu-isdiction  is  given  to  the 
Insolvent  Court  by  the  9th  Geo.  IV.  c.  73,  to  determine 
such  matters  on  petition,  and  we  cannot  assume  that 
they  have  any  such  power  ;  still  less  that  they  have 
such  power  exclusively.  This  objection,  therefore, 
cannot  i)revail. 

Lastly ;  it  was  said  that  the  Plaintiffs  were  not 
entitled  to  such  relief,  under  the  general  prayer. 
There  is  no  dispute  aboiit  the  rule  on  this  subject, 
which  is  laid  down  by  Lord  Ellon^  in  Hiern  v.  Milt 
(13  Ves.  119),  in  veiy  distinct  terms  :— "  The  rule  is, 
that  if  the  Bill  contains  charges,  putting  facts  in  issue, 
that  are  material,  the  Plaintiff  is  entitled  to  the  relief, 
which  those  facts  will  sustain  under  the  general  prayer  ; 
but  he  cannot  desert  specific  relief  prayed ;  and 
under  the  general  prayer  ask  specific  relief  of  another 
description  ;  unless  the  facts  and  cii-ciunstances,  charged 
by  the  Bill  will,  consistently  with  the  rules  of  the 
Court,  maintain  that  relief."  If  we  apply  this  rule  to 
the  present  case,  we  find  that  the  specific  relief  which 
is  now  contended  may  be  asked  for  at  the  bar  under 
the  general  prayer , — namely,  an  injunction  to  restrain 
the  receipt  of   dividends,    until    tlie  proceedings   at 
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1840.  Bencoolen   should   be    abandoued,    is    supported   and 

CocKEKELL  Warranted  by  the  general  case  made  by  the  Bill  as  to 
DicKExs  ^^^  personalty,  and  is,  in  truth,  a  relief  of  the  same 
deso.ription  as  that  specifically  prayed  for,  namely,  an 
injunction  to  stay  the  receipt  of  dividends  xintU  all 
the  Creditors  were  on  an  equal  footing.  It  is  only  a 
different  qualification  or  modification  of  the  specific 
relief  prayed. 

"We  are  of  opinion,  therefore,  that  as  the  Plaintiffs 
had  an  equity  to  obtain  some  relief  xrnder  the  Bill, 
the  demui-rer  ought  not  to  have  been  allowed,  and 
the  Order  of  the  Court  below  must  be  reversed. 


Jewu>"  Doss  Sahoo 


Appellant^ 


Shah  Kubei^r-ood-deen 


Respondent* 


On  appeal  from  the  Sadder  Dewanni/  Adaivlut  in 
Bengal. 

JjYa  i^/;v«rt«,  or  royal  grant,  of  the  14th  of  March, 
1717,  in  the  fifth  year  of  Mahomed  Feroksir,    one  lac 

*  Present :  Members  of  tlic  Judicinl  Committee, — Lord 
'mam  "'^'^' '"  Brougham,  Sir.  Justice  Bosamiuet,  Mi\  Justice  Erskine,  and  the 
royal  grant.       Eight  Honoiu-altle  Dr.  Lushington. 

does  not,  of  p^.j      Councillor,— ^ssfsso/-,— Sir  Edward  Hyde  East,  Bart 

itself,  convey 

an  absolute 

proprietary  right  to  the  Grantee  ;  where,  from  the  general  tenor  of  the 

grant,  it  is"  to  be  interred,  that  u  Witkf,  or  euilo-wment  to  rehgious  and 

charitable  uses,  was  intended,  and  property  so  endowed   cannot  be 

alienated  by  the  Grantee  or  his  representatives. 

According  to  the  Mahomedan  Law,  it  is  not  necesssiry,  in  order  to 
constitute  a  Wulf,  or  endowment  to  religious  and  charitable  uses,  that 
the  term  "  M'u\-f'  be  used  in  the  grant ;  if,  from  the  general  nature  of 
the  grant,  such  tenuie  can  be  infeiTed. 

An  endoTTment  for  charitable  and  public  purposes  being  a  perpetnal 
endowment,  it  is,  by  Bm.  Eeg  XTX.  of  1810,  the  dxity  of  the  Government 
to  preserve  its  application ;  andbeiugexct-ptedby  .<ee.  2.  of  Regulation  ET. 
of  1805  from  the  general  op.  ration  of  the  Kegul.ation  of  Limitations,  no 
suit  for  its  reiovei-y  is  barred,  until  at  kabt  the  offii.er  entitled  to  admin- 
ieter  it  has  been  in  possession  of  hisotfice  for  twelve  years. 


ON   APPEAL   FROM  THE   I5AST   IXBIES.  391 

of  (lams  from  Percjunnahllavilbi  Snhseram^  iu  the  Soola        I'^-^O- 
Bahar,  being  equal  to  about  Rs.  1,197,  was  granted  Jewitn- Doss 
in  Altamgha^  or  royal  fi'ee  gift,  in  perpetuity,  for  the  ^, 

piu-pose  of  defi-aying  the  expenses  of  the  Khankah,  a  j^^f^^^op. 
religious  establishment  of  Sheikh  JCubeer,  Dervish,  to       been. 
descend  to  his  heirs  in  succession. 

In  pursuance  of  this  grant,  Sheikh  Kuheer  received 
the  revenue  during  his  life,  applying  it  for  the  pur- 
pose of  meeting  the  charges  of  Travellers  frequenting 
the  Khankah,  of  which  he  was  the  Sijjada-nashin,  or 
Superior.  Upon  his  death  he  was  succeeded  in  his 
office  by  his  Son,  Sheikh  Khulleel-oolla. 

By  a  Simnud  ivom.  Ncmab  Fukher-ood-deen  Bahadoor, 
on  the  16th  Sheban,  and  tlie  foiu'teenth  year  of  the 
reign  of  3Iahomed  Shah  Badshah  (21st  January,  1733), 
certain  3Iouzahs  or  villages  in  the  Perguiinah  Suhseram, 
in  the  Sircar  or  diidsion  Roivtas,  Sooba  Bahar,  with 
some  Tutera  and  Khankah  lands,  were  appropriated  for 
the  purpose  of  meeting  the  expenses  of  Travellers,  and 
of  Sheikh  Khulleel-oolla,  and  fi-eed  from  the  Govern- 
ment charges  and  revenues.  Upon  the  death  of 
Sheikh  Khulleel-oolla,  he  was  succeeded,  as  Sijjada- 
nashin,  by  Gholam  Shurf-ood-deen,  his  Son,  who,  on 
the  6th  of  July,  1744,  obtained  a  royal  Sunnud,  and 
on  the  4th  of  December  in  the  same  year  a  royal 
Perwannah,  confirming  him  in  the  dams  originally 
gi'anted  to  his  paternal  Gi'andfather,  Sheikh  Kuheer. 

Shah  Kuim-ood-dcen  succeeded  his  Father,  Ghocam 
Shurf-ood-deen  as  Sijjada-nashin,  and  obtained  a  like 
Periuannah  to  those  granted  to  his  Father  and  Grand- 
father, and  by  a  Firman  of  Shah  Alum,  dated  the  13th 
of  October,^'! Q1,  a  further  grant  of  2,81,000  dams  from 
the  Pergtmnah  Suhseram  was  made  to  him  iu  Altamc/ha- 
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i'*^'^-        enam,  for  the  purpose  of  clefrayiug  the  expenses  of 

Jewun  Doss  the  frequenters  to  and  from  him,   and  all  ranks  were 

,,  enjoined  "  always  to  maintain  and  uphold  the  angust 

F!nAH        order,  and  to  relinqxiish  the  aforesaid  dams  to  them 

JillBEER-OOD-  '  ,  .  . 

BEEN.  to  descend  to  the  offspring  in  succession,  to  be  enjoyed 
by  them,"  free  from  all  Government  and  revenue 
charges. 

On  the  10th  of  Janun-nj^  17 G4,  Mahomed  Jafir  Khan 
augmented  the  revenues  of  the  Khankah  by  the  grant 
of  certain  Aijecma*  Behauis,  consisting  of  foiu'teeu 
Mouzdhs  in  the  same  Pergunnah ;  and  he  executed  a 
Siinimd  for  that  purpose. 

Shah  Kiam-ovd-deen  was  svicceeded  as  Sijjada-nashin 
of  the  Khankah  by  his  Son,  Shah  Shumsh-ood-deen, 
who,  on  the  27th  of  January,  1807,  some  time  after 
he  had  been  in  possession,  entered  into  a  contract 
Avith  the  Appellant,  Jcwun  Doss  Sahoo,  for  the  loan 
of  Es.  23,501,  and,  as  security  for  the  reiiayment 
thereof,  transferred  sixteen  MouzaJis,  comprised  in  and 
constituting  part  of  the  above-mentioned  gi-ants.  As 
the  Eevenue  authorities  did  not  register  inortgages  or 
conditional  convej'ances.  Shah  Shumsh-ood-deen  at  the 
same  time  executed  an  absolute  Bill  of  sale,  conveying 
the  Mouzahs  to  the  Appellant,  and  the  Appellant,  as 
is  usual  in  such  transactions,  executed  a  Meadl  Ikrar- 
namah,  or  defeazance ;  which  provided,  that  if  Shah 
Shiimsh-ood-decn  ve'paid  the  sum  advanced  on  or  before 
a  particular  day,  the  sale  should  be  void,  but  if  he  did 
not  repay  that  sum  within  the  stipulated  period,  then 
the  Mouzahs  should  become  the  absolute  property  of 
the  Appellant.     Shortlj'^   after  the  execution  of  these 

*  Charitable  grants  made  by  the  Sovereign  to  religious  Maho- 
medans. 
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instruments,  tlie  Appellant  entered  into  possession 
of  the  Mouzahs. 

The  loan  was  not  repaid  within  the  stipulated  period  ; 
but  in  consequence  of  the  Appellant  not  having  taken 
the  course  pro%'ided  for  by  Ben.  Eeg.  XYII.  of  1806, 
tlie  Mousahs  still  remained  in  the  possession  of  the 
Appellant,  according  to  the  terras  of  the  conA'eyanco 
ubove  referred  to,  subject  to  the  right  of  redemption 
by  Shah  Shiunsh-ood-deen,  the  ^lortgagor. 

On  the  loth  of  Maffh,  1217,  Fus).i/  (2nd  Felrmmj, 
1810,  A.D.),  Shah  Shiimsh-ood-dccu,  in  consideration 
of  a  fui'ther  sum  of  Es.  5,000,  executed  another 
Ikraniamah,  couv(>ying  the  Jloii'.ahs  to  the  Appellant 
absolutely. 

On  the  3rd  of  Fehruarjj,  1810,  the  day  after  the 
execution  of  the  above  Ib-ariiamah,  Shah  Shumsh- 
ooJ-deen  died, leaving  3£ussumat Kadiru,\\i^  Widow, and 
Shah  Kuheer-ood-deeii,  the  present  Respondent,  liis 
tson,  an  infant  of  the  age  of  twelve  years,  hereditary 
successor  to  the  Sijjada-nashin. 

Shah  Shiimsh-ood-dccn  attained  the  age  of  eighteen 
in  the  year  1810,  when  he  preferred  a  petition  to  Mr. 
John  Dexme,  the  Commissioner  of  Bahar  and  Benares, 
asserting  his  right  and  title  to  the  whole  of  the  land^ 
above  stated.  IMr.  Dean,  directed  inquiries  to  be 
made  by  the  local  Agents,  who,  on  the  lOtli  of  Decem- 
ber, 181 S,  reported  in  his  faAour,  and  thereupon  orders 
were  issued  by  the  Governor-General  in  Council,  on 
the  29th  of  Pebruarij,  1819,  and  the  8th  of  September, 
1822,  that  the  Respondent,  Shah  Skiimsh-ood-deen, 
should  recover  possession  of  the  property  by  assistance 
of  the  Officers  of  the  Government. 

In  consequence  of  these  proceedings,  the  Respondent 
commenced  two  suits  in  the  Provincial  Court  of  PuOui 
VOL.  u.  Y  1 
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ifi-io.        for  the  recovery  of  the  villages  which   had  been  alien- 

Jewux  Doss  ated  from  the  Khankah.     Some  of  these  villages  being 

^^^'^       in  the  possession  of  one  Mussu?nat  Kadira,  or  Beebjj 

Shah       Ismut,  a  suit  was  institutftl  against   her :  and  for  the 

KUBEEB-OOD-  '  . 

DEE.y.  recovery  of  the  Mousahs  taken  possession  of  by  Jewun 
Doss  Sahoo,  tinder  the  circumstances  above  stated, 
a  suit  was  brought  against  him  on  the  1 7th  of  April, 
1822.  In  the  plaint  filed  in  this  latter  suit,  the 
Plaintiii  set  forth  his  title  as  already  detailed,  and 
insisted  that  the  Mouzahs  in  question  were  Wiikf* 
property,  of  which,  neither  a  conditional  nor  bona  fide 
sale  could  be  made :  he  insisted  also  that  the  sale 
was  in  itself  illegal,  not  being  pei-fected  according 
to  Ben.  Eegulation  XVII.  of  1806 ;  and  he  prayed 
to  be  put  in  possession  of  the  annual  produce, 
being  Rs.  3, GTS.  10.,  the  cighteen-fold  of  which 
was  Es.  66,179.  4a. 

On  the  28th  of  June,  1822,  and  before  any  answer 
had  been  put  in  by  the  Defendant  in  this  suit,  the 
Provincial  Court  of  Patna  made  a  decree  in  the  other 
suit  against  Mussumat  Kadira,  or  Beeby  Ismuf,  whereby 
they  declaretl,  that  it  appeared  from  the  documents, 
among  which  were  the  two  royal  Finnans  above  stated 
and  the  evidence  and  opinions  of  the  Law-officers  of 
the  Sadder  Dewanny  Adawlut  in  a  caiise  thei-ein  refeiTcd 
to,  that  lauds,  which  were  Wulrf,  could  not  be  alienated 
to  any  other  person  by  sale  or  gift,  nor  could  they  be 
inherited  as  heritable  projierty,  or  mortgaged  or  sold 
conditionally.  The  Court  went  on  to  declare,  that  it 
was  not  in  the  power  of  any  of  the  former  Sijjada- 
nasliins  to  alienate  the  AUamf/ha  and  other  dams, 
or  the  Dehauts,  in  favour  of  any  one,  or  to  sell 
or  otherwise  dispose  of   the  property:   a  decree  was 

*  hx  Miiliouieilau  law,  u  bequest  far  pioiis  iises- 
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therefore,  passed  in  that  suit  in  favoiu-  of  the  Plaintiff,        ''^-lO- 
the  i^rescnt  Rcspoudeut,  from  which  decree  Mussumat  Jewun  Doss 
Kadira  afterwiu'ds  appealed  to  the  Sudder  Dcwanny        ■'^°°° 
Adutvlut ;  but  the  decree  -was,  on  the  24th  of  Auausf,       ^hah 

'  f  /     KOBEBR-OOD- 

1824,  affirmed  by  the  Sudder  Dewanny  AdawluL  deex. 

On  the  9th  of  Marc\  1824,  the  present  Appellant 
put  in  his  answer,  insisting  upon  the  legality  of  the 
sale  to  him,  that  it  was  a  bond  fide  sale,  and  not 
within  Ben.  Regulation  XVII.,  1806,  and  that,  had 
not  the  DeJiauts  been  alienable,  the  Collector  would 
not  have  entered  the  name  of  the  Defendant  in  the 
public  Books,  and  he  also  set  up  the  lapse  of  time  as  a 
bar  to  the  Plaintiff's  claim.  He  contended  moreover, 
that  the  conditional  sale  had  become  absolute,  and 
that  a  further  advance  of  Es.  5,000,  having  been 
made,  a  new  conveyance  was  executed  to  the  Appellant, 
and  the  power  of  redemption  extinguished,  and  insisted 
that  the  property  in  question  was  legally  saleable. 

lu  his  replication  the  Eespondent  relied  upon  his 
minoritj',  to  prevent  the  lapse  of  time  from  barring 
the  claim. 

The  suit  between  the  parties  to  the  present  appeal 
being  at  issue,  evidence  was  produced  by  the  Respon- 
dent consisting  of  the  several  documents  already 
stated,  forming  and  establishing  his  title,  and  proving 
the  nature  of  the  Dehauts  or  villages  in  question,  and 
the  objects  for  which  they  were  granted  ;  the  dift'crent 
Perwannahs  and  Sunnuds  confirming  the  Respondent's 
ancestors  in  the  possession  ;  two  opinions  of  the  Law- 
officers  upon  the  tenm-e  of  the  lands,  showing,  that  by 
the  Mahomedan  law  the  sale  or  mortgage  of  Wukf 
lands  was  illegal,  and  that  the  lands  in  question  were 
of  that  description.  The  Defendant  also  produced 
documentai-y  evidence,  consisting  of  the  instruments 
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1840.        ty  -wliicli  the  couditionul  sale  in  1809  was  effected,  and 
Jewun  Doss  the  document  which  he  pui-portecl   to  be  the  absolute 
'^™°       conveyauce  and  sale  relied  upon. 
Shah  Qu  the  29th  of  Decemher,  1825.  the  cause  came  on 

KUBEER-OOD-  .  ,  ' 

BEEx.  for  hearing  before  Mr.  Fleming,  the  Third  Judge  of  the 
Provincial  Court  of  Patna,  when  the  following  judg- 
ment was  given  :— "That  the  Defendant  (present  Ap- 
pellant) admits,  that  the  disputed  Dehauts  were  sold  to 
him  conditionally,  and  yet  he  did  not  fulfil  the  condi- 
tions of  Ben.  Eegulation  XVII.,  1800,  to  render  the 
transactions  a  honu  fide  sale  :  and  as  to  the  second  Ikrnr- 
namah,  executed  by  Shah  SJuumh-ood-deen,  the  date  of 
the  execution  of  which  is  one  day  .only  before  the  death 
of  the  said  Shah,  which  fact  the  Defendant  does  n  ot 
deny,  is  invalid ;  in  addition  to  which,  according  to 
the  decision  pronounced  by  the  Siuhkr  Bewanni/  Adaw- 
luf,  a  conveyance  like  this  is  not  legid.  Upon  a 
consideration,  therefore,  of  all  the  cii-cumstances  at- 
tendant on  this  transaction,  the  conditional  sale  stands 
in  the  character  of  a  mortgage ;  it,  therefore,  becomes 
necessary  to  take  up  an  account  of  the  produce  of  the 
said  Deltaitts,  and  tlic  principal  and  interest  that  is 
receivable  bj-  the  Defendant ;"  for  which  reason  it 
was  ordered,  that  the  Defendant  should,  within  fifteen 
days,  file  the  Wasilat*  papers  from  the  Fusly  yeai-s 
1814  to  1832,  agreeably  to  the  intent  and  meaning  of 
Eegulation  XV.  of  1793. 

The  Appellant,  Jewiin  Doss  Sahoo,  dii^satisfied  with 
this  decision,  presented  a  petition  to  the  Provincial 
Court,  praying  that  witnesses  might  be  examined 
touching  the  execution  of  the  second  Ikrarnmnah, 
which  the  Court  had  in  its  decree  held  to  be  illegal ; 
but  this  application  was  refused,  as  the  ground  on 
*  Ai.oounte  showing  the  mesne  profits. 
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■wliicli   the    Ikranuanah  had    been    deeme<I    iuvalitl         isio. 
had  beeu  recorded  iu  the  previous  proceedings  of  the  jewux  Doss 
Court.  ^-'™'' 

Tlie  Ai:»pelLmts  took  no  steps  to  bring  these  decrees 
under  appeal ;  but  the  subsequent  proceedings  in  the 
Provincial  Coiu-t,  u.\>  to  the  decree  of  Mr.  Stccr^  of  the 
25th  oi  June,  1827,  related  to  the  inquiries  into  the 
annual  value  of  the  property.  The  Appellant  filed 
certain  revenue  papers  called  Jumma-bandi  and  Jumnia- 
khurch,  to  show  the  collections  received  by  him  whilst 
he  was  in  possession ;  and  these  papers  were  referred 
to  the  Provincial  Court  of  Boiares  (where  the  Defen- 
dant resido<:l),  in  order  that  they  might  take  the  Defen- 
dant's acknowledgment  of  their  genuineness  and 
accurac)^  In  pui-suance  of  this  reference,  the  Pi-ovin- 
cial  Court  of  Benares  summoned  the  Appellant,  who, 
after  procuring  a  delay  of  fifteen  days,  put  in  a  petition, 
wherein  he  again  insisted  on  the  genuineness  and 
legalitj'  of  the  Ikrarnamah,  but  did  not  produce  any 
evidence  in  support  of  the  Jumma-hundi  and  Jumma- 
khurch  papers,  though  ho  swore  to  the  entries  therein 
being  just  and  true. 

On  the  19th  of  Seplemher,  182G,  the  cause  came  ou 
again  before  the  Provincial  Court  of  Fatna,  when  an 
Order  was  made  to  suspend  the  proceedings  for  one 
week,  to  allow  the  Plaintiff  to  produce  evidence  to 
falsify  the  Jumma-bundi. 

During  the  prosecution  of  this  cause  in  the  Provin- 
cial Court,  the  Respondent  had  also  been  prosecuting 
against  Sultana  and  Ruheeni-ood-deen  and  others, 
a  cause  (No.  803)  in  the  same  Court,  relating  to 
the  Talook  Akunporc,  which  contained  some  of  the 
Mouzahs  originally  granted  for  the  expenses  of  the 
Khankah,  and  which  were  claimed  by  the  Defendants 
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in  that  suit,  under  an  alleged  sale  by  the  Plaintiffs 
father. 

That  cause  (Xo.  803)  came  on  to  be  heard  before 
William  Steer,  Esq.,  the  fourth  Judge  of  the  Provin- 
cial Coui't,  on  the  25th  oi  June,  1827,  when,  deeming 
the  case  to  be  of  the  same  nature  as  the  present  ap- 
peal, he  proceeded  to  take  both  suits  into  consideration, 
and  after  stating  the  various  documents  already  set 
forth,  pronounced  the  following  judgment : — ''  That  if 
the  conilitional  sale  Amtiug  had  stood,  in  that  case  a 
bond  fide  sale  cuuld  not  have  been  effected  without 
acting  up  to  the  provisions  of  Eegulation  XVII., 
1806  ;  but  as  the  conilitional  sale  did  not  stand,  but 
Shah  Shiimsh-ood-deen  hiiving  taken  a  fiuther  sum  of 
Es.  5,000,  retiu'ued  to  the  Defendant  the  Ikrar- 
namah  which  this  individual  had  executed,  purporting 
to  be  a  conditional  sale,  and  even  executed  in  the 
Defendant's  favoui",  another  statement  upon  the  subject 
thereof,  which  transiiction  made  the  affair  tei-minate  in 
a  bond  fide  sale,  and  that  circumstance  took  place  more 
than  fifteen  years,  reckoning  to  the  period  the  suit  was 
brought, — justice  now  demands,  that  after  the  lapse  of 
so  long  a  time,  the  Defendant  shall  not  be  deprived  of 
the  full  and  hond  fide  sale,  and  be  dispossessed.  As  to 
the  Plea  of  the  Plaintiff  adduced  at  this  time,  after  the 
period  of  limitation  has  gone  by,  that  the  Ikrarnamah 
dated  the  1 3th  of  .l/"«^/i,  1217,' F.S.  (2nd  of  February, 
1810),  was  written  only  one  day  before  the  demise  of 
Shah  Shumsh-ood-deen,  because  of  the  return  of  the 
Ikrarnamah  executed  by  the  Defendant  under  date  the 
3rd  of  the  montli  of  Magh,  1214,  F.S.  (27th  of  January, 
1807),  that  cannot  be  admitted  by  the  Court.  Had 
the  assertion  been  foiraded  on  fact,  it  is  certain  that 
the  objection  would  have  been  made  al  about  the  tcr- 
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mination  of  the  period  of  limitatiou,  or  before  that  time.        JS-ao. 
There  can  be  no  doubt,  besides,  that  in  the  manner  the  Jewun  Doss 
Delumts  and  lands  that  were  litigated  in  cause  803  have       ■  a«"o 
been  sold,  the  Dehauts  litigated  in  the  present  siiit  have        Sii.ur 
becn  sold,  m  the  character  oi  a  bnna  Jiae  sale  after  the       dkk.v. 
period  of  the  conditional  sale  expired,  and  the  grounds 
on  \A'hich  those  lands  were  deemed  not  to  be  a  Wakf 
endowment  have  been    recorded  in  the   proceedings 
holden  in  that  cause.     For  the  above  reason  it   is 
ordered,  that   the  Plaintiff's  claim  is  dismissed,  and  he 
is  rendered  liable  to  pay  the  whole   of  the  costs  of 
suit." 

The  Eespondcnt  appealed  from  this  decision  to  the 
S udder  Deivanny  Adairluf,  and  filed  his  petition  on  the 
23rd  of  September,  1829. 

The  Appellant,  Jewun  Doss  Sahoo,  after  objecting 
to  the  seciirity  of  the  Respondent,  which  Avas  ovei-- 
ruled,  put  in  his  answer  to  the  appeal  on  the  oOth  of 
December,  1S29. 

On  the  18th  of  Februaru,  1830,  the  cause,  after  some 
preliminary  proceedings,  came  on  for  judgment  before 
the  Sudder  Dewanny  Adawlut,  when  the  Court  ordered 
and  declared  that  the  claim  and  appeal  of  the  Appellant 
(the  present  Respondent)  shoiild  be  decreed  to  him, 
and  the  decision  of  the  Paina  Provincial  Court  re- 
versed ;  that  the  Appellant  (the  present  liespoudent), 
without  being  subject  to  the  payment  of  the  purchase- 
money,  should  bo  put  in  possession  of  the  Mahal  in 
dispute,  and  that  the  costs  of  both  parties  should  be 
defrayed  respectively  by  each. 

From  this  decree  the  present  Appellant  appealed  to 
Ilia  late  Majesty  in  Council. 

Mr.   Mdkr,   Q.C.,   Mr.    Wir/rnm,   Q.C.,  and    Mr. 
Jiu'ksoii,  fnr  the  Apiu;Uauts. 


400 


CASES   ly   TTIE    PBIYY    COCXCIL 


Jewtn  Doss 
S.uioo 

Shah 

Kl'BEKr«-O0D- 
OjEEX. 


This  is  a  question  of  ponsideraWe  Importance,  in- 
A^olving  one  of  the  most  ditHcult  points  of  Mahomedan 
law  :  it  is  the  first  of  tliis  uatui-e  that  has  been  ai)pealed 
to  Enrjland.  It  resolves  itself  into  tliree  lieads  ;  first, 
whether  the  property  which  was  purchased  by  the 
Appellant  from  tlio  licspondent's  Father  was  of  that  de- 
scription called  "  JF  wZy,"  which  is  altogether  inalienable, 
inasmuch  as  it  is  given  to  an  institution  of  a  religious 
nature  for  charitable  proposes ;  secondly,  assuming 
it  to  have  been  of  that  nature,  whether  the  Respon- 
dent was  competent  to  institute  a  suit  for  the  recovery 
of  the  lands  so  alienated  ;  and,  lastl}-,  whether  the  Re- 
spondent was  not  precluded  and  ban-ed  by  the  Appel- 
lant having  held  possession  nnder  a  fair  title,  he  being  a 
purchaser  for  a  valuable  consideration  without  notice, 
for  twelve  years  before  the  commencement  of  the  suit. 

I.  It  is  necessary,  in  order  to  arrive  at  a  true  con- 
clusion of  the  tenure  of  this  property,  to  look  at  the 
language  of  the  Finnans  and  )Simnuds,  by  virtue  of 
which  the  lands  are  held.  The  words  of  the  first 
grant  b}'^  JIahomed  Feroksir,  dated  the  lith  of  March, 
1717,  are,  "  that  one  lac  of  dams  from  Pcrgunnah  Ila- 
villy  Suliseram  in  Hooha  Bahar  are  endowed  and 
bestowed  for  the  purpose  of  defraying  the  expenses 
of  the  Khankah  of  ^heikli  Kuheer,  Dervish,'^  as  an 
AUaiiigha  grant,  for  "  him  to  manage  and  control,  and 
to  descend  to  liis  heirs  in  succession  from  remove  to 
remove."  Now,  it  is  clear  that  the  expression  con- 
tained in  this  grant,  "  for  the  purpose  of  defraying  tlie 
expenses  of  the  Khankah,''''  &c.,  is  altogether  destroyed 
by  the  limitation  to  the  heii's :  the  grant  is  to  Sheikh 
Kuheer,  in  the  ."^ame  way  of  limitation  from  remove  to 
remove.  It  seems  strange  that  lands  limited  to  heirs 
should  have   been   treated  by   the  Courts   below  as 
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lands  necessarily  given  for  charitable  purposes.     The        i^-to. 
second  grant  of  the  third  year  of  Shah  Alum  is  in  Jew^  Doss 
terras  nearly  similar,  being  granted  as  an  "  Altamcjha-        '*"^°° 
enam  to  Sheikh  Kiam-ood-deen^^  "  to   descend  to  the       Shah 

'_  _  KUKKER-OOD- 

off spring  in  succession  to  be  enjoyed  by  them."  It  is  DEE>r. 
apparent,  therefore,  that  none  of  these  grants  estab- 
lish the  fact  that  the  property  in  dispute  is  Wukf : 
on  the  contrary,  the  very  instruments  themselves 
show  that  they  -were  granted  to  different  persons  "  as 
an  Altamgha-enam^''  which  is  a  royal  grant,  perpetual 
and  hereditary,  "  to  descend  to  his  (the  Grantee's) 
heii's  in  succession," — -terms  which  clearly  convey  a 
proprietary  right.  The  term  "  Wulcf''  does  not  once 
occur  in  the  grants ;  which,  moreover,  contain  no 
declaration  of  trust  whatever.  The  Court  below  has 
treated  this  in  a  way  quite  inconsistent  with  the 
notion  of  its  being  a  trust :  the  doctrine  of  a  Court 
of  Equity  is  this — that  if  you  want  to  fix  a  trust  upon 
a  property,  you  must  show  that  the  object  is  certain, 
and  that  it  is  given  in  such  a  way  that  the  person  to 
whom  it  is  given  upon  trust  shall  not  have  power  to 
dispose  of  it  for  his  own  benefit.  In  the  grant  of  the 
thii'd  year  of  Shah  Alum,  it  is  said  to  be  for  the  pur- 
pose of  defraying  the  expenses  of  the  frequenters  to 
and  ft.'om  him,  the  Grantee.  Xow,  this  expression  is 
perfectly  appropriate  in  a  grant  to  a  Dervish  for  his 
personal  benefit,  -^vithout  implying  a  perpetual  foun- 
dation for  eleemo.synary  uses :  indeed,  the  words  are 
mere  commonplace  tcnns,  and,  in  the  absence  of  any 
other  expression,  not  sufficient  to  render  the  donation 
a  Wukf  endowment.  No  proof  whatever  has  been 
adduced,  that  the  property  in  question  was  Wukf 
property. 

II.  Now,  admitting   this   to  have    been    Wukf,   or 
VOL.  II.  z   1 
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1810.       endowed  property,  and  to  have  been  inalienable,  still 

Jevxin  Doss  thei'e  is  a  fatal  objection  to  the  Respondent's  claim  ;  it 

'  ^^"°      never  can  be  said,  that  if  property  is  improperly  alien- 

Shah       atcd,  the  party  to  iindo  the  transaction  is  the  person 

KUBEER-OOD-  .  .        .  . 

LiEE.v.  -who  conveyed  it,  or  even  those  claiming  under  him, 
still  more  so  when  the  Appellant  insists,  that  he  is  a 
purchaser  for  a  valuable  coasidcration  without  notice. 
The  Eespondent  had  no  right  to  sue  at  all,  for  if  this 
property  v/as  granted  for  charitable  purposes,  and  really 
is  of  the  nature  of  Wide/,  the  Government,  whose  duty 
is  to  provide  that  the  endowments  for  pious  and  cha- 
ritable purposes  be  applied  according  to  theii*  real  in- 
tentions, alone  can  sue  for  the  recovery  of  the  Mouzahs. 
111.  The  claim  of  the  Eespondent  is  ban-ed  by 
section  xiv.  Regulation  III.  of  1793,  and  clauses  first 
and  third,  section  iii.  of  Regulation  II.  of  1805  ; 
inasmuch  as  the  property  in  dispute  has  been  held 
under  a  fair  title  within  the  meaning  of  those  Regu- 
lations for  upwards  of  twelve  years  before  the  insti- 
tution of  the  suit.  These  Regulations  are  analogous 
to  our  Statute  of  Limitations,  and  by  section  ii.  of 
Regulation  II.  of  1805,  it  is  perfectly  clear  that 
twelve  years  is  an  absolute  bai*  to  everybody  except 
the  Government,  who  may  claim  for  sixty  years.  As 
there  was  no  authority  from  the  Government  for  the 
Respondent  to  sue  for  recovery  of  the  Mouzahs,  and  the 
])roperty  was  held,  and  possession  had,  by  the  Appel- 
lant for  upwards  of  twelve  years  before  the  commence- 
ment of  the  suit,  his  claim  is  barred  and  concluded 
by  the  Regulations  of  Limitation. 

Mr.    Sergeant   Spanlcie,  Mr.     E.  J.    Lloyd,     and 
Mr.  Edmunrl  F.  Moore,  fur  the  Respondent. 

Tlie  first  question  raised  by  the  Appellants  is,  whe- 
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tlier  this  property  is  WuJcf:  that  must  be  go\'orned  by        ^^'*'*- 
the  principles  applying  to  grants  of  this  nature  pro-  Jewux  Doss 
videcl  for  by  the  Mahomcdau  la^v.  ^■^'^'^'' 

I.  In  readinor  the  grant  by  Maliomed  Fcrolcsir  of  the        Su.ui 
14th  of  3/«rc^,  1717,  no  one  for  a  moment  can  doubt       deex. 
but  that  the  land  Avas  given  for  religious  purposes :  the 
■words  are,  ''A  digniticd  and  imperative -F/?t;2y/«  has  been 
issued,  that  one  lac  of  dams  from  Pergnnnah  Iluvilly 
^uhscram  iu  Sooha  Bahar^  which  yields  the  sura  of 
about  Es.  1,179  to  the  Koyal  Treasury,  ai'e  endowed 
and  bestowed  for   the  pui'pose  of  defi-ayiug  the  ex- 
penses   of    the   KhanJcak    of    Sheikh    Kiibcer^  as    an 
Altamgha  grant."'     The    expressions     in    the    second 
grant  are  much  stronger,   and  show  that  the   royal 
Donor  and  Founder,  who  was  a  Mahomedau,  intended 
it  for  religious  purposes :  it  states  that  a  certain  sum 
is  to  "  be  fixed  as  an  AUamgha-enam  to  the  sanctified 
Sheikh  Kiam-ood-deen  for   the   piu'pose   of   defi'aying 
the   expenses   of   the   frenucuters   to   and  from  him, 
exempting  the  lands   from  the  present  assessment.'" 
The  Avords,  "  to  descend  to  the  offspring  in  succession, 
to  be  enjoyed  by  them,"  does  not  convey  a  proprietary 
]-ight,  for  it  clearly  is  a  mere  trust,  "  for  the  purpose  of 
defraying  the  expenses  of  the  Khankah,''''  which  speci- 
fies the  object  and  purposes  for  which  it  was  granted 
to  the  offspring  in  succession  as  the  mode  iu  which  it 
was  to  be  held,  as  the  establishment  could  not  take 
care  of  itself.     It  is  a  grant  for  the  Khanhah^  and  tlic 
frequenters  of  it ;  a  distinct  appropriation  to  religious 
and  charitable  pui-poses,  very  common  in  Indiu^  to  the 
memory  of  somr^  eminently  religious  or  holy  person. 
Here  an  actual  trust  is  created  :  the  grant  is  to  Sheik 
Kiam-ood-dee)i  as  SijJ'idd-ntishin,  the   Superior  of.tlin 
endowed  c.>tablishmeut,  a  corporation  solcj  iu  the  nature 
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of  a  Tnistee ;  lie  has  no  right  to  apply  a  portion  to 
liis  own  use ;  he  is  a  corporation  sole  to  carry  on  the 
establisliment ;  he  is  not  the  person  to  be  benefited,  he 
is  only  to  give  to  it  the  effect  ■which  the  Founder  in- 
tended, he  is  only  entitled  to  iiarticii)ate  in  its  benefit 
as  Sijjada-nasJdn. 

The  objection  next  raised  by  the  Appellants,  namely, 
that  the  specification  Wukf  is  not  to  be  found  in  the 
grants,  is  of  an  extremely  strict  and  refined  nature.  In 
Macnayhtmi^  s  Principles  of  Mahomedan  Law,  Wukfi'^ 
defined  to  be  endowment,  that  is,  appropriation  of 
certain  property  to  religious  or  useful,  or  what  we 
should  call,  generally,  charitable  purposes  :*  if  land, 
as  in  this  case,  is  the  subject-matter,  the  profits  are 
dedicated  to  religious  objects.  The  Heddya,^  a  Book 
of  authority  on  the  Mahomedan  law,  treats  largely 
upon  Wukf,  or  appropriation,  as  it  is  there  termed, 
which  is  declared,  "  in  the  language  of  the  law,  to 
signify  the  appropriation  of  a  particular  article  in 
,such  a  manner  as  subjects  it  to  the  rules  of  divine 
property,  whence  the  Appropriator's  right  in  it  is  ex- 
tinguished, and  it  becomes  a  property  of  God  by  the 
advantage  of  it  resulting  to  his  creatures."  But  it  is 
imncccssary  to  pursue  this  argument  further,  as  the 
case  of  Mussiuiiat  Kadira,  alias  Mussummaat  Usmut, 
V.  Shah  Kubeer-ood-deen,X  has  abeady  decided  that 
this  very  property  now  under  dispute  was  VFm^/,  or 
property  appi-opriated  to  religious  purposes ;  that  by 
the  use  of  the  word  "  Enam  "  in  a  royal  grant,  it  did 
not  necessarily  follow  that  the  property  specified  was 

*  MaciKighten,  Mull.  Law,  pp.  69,  329,  338. 

I  Hcddi/a.  vol.  ii.,  pp.  334  aiul  344.  translated  by  TIamilton. 
See  also  Col.  Galloway  on  tliu  Law  and  CoEStitution  of  ludia, 
p.  V>. 

X  3  Ben.  ;iu(.l.  Dc-p-.  Ad.  licp.  107, 
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conveyed  in  absolute  proprietary  right,  if  from   the        ^^i". 
general  tenor  of  the  instrument  it  could  be  inferred,   jewi-n  Doss 
that  a  Wukf,  or  religious   endowment,   Avas  intended.       ^^^^ 
Kidb  AU  Hoosein  v.  Siif  All*  was  to  the  same  effect.        Sh.vh 
These  cases  dispose  of  the  whole  question ;  they  are       dees. 
most  distinct  authorities  that  the  word  Wulcf^  in  a  grant, 
is  not  necessary  in  order  to  constitute  a  religious  ap- 
propriation for  charitable  purposes,  provided  the  na- 
ture of  the  tenm-e  is  to  be  inferred  from  the  nature  of 
the  grant.     The  same  principles  prevail  in  the  Hindoo 
law,   Bhowanee  Purshad  Cliowdree  v.  Ranee  Jiigduno- 
bha.f     This,    then,  being   the  law   applicable  to  this 
species  of  tenure,  it  follows  that  the    Ikrarnamah,  or 
deed  of  conveyance,  whether   conditional  by   way  of 
mortgage,  or  absolute  by   sale,    by  Shah  Shumsh-ood- 
deen  was  illegal,  and  consequently  void. 

II.  The  point  raised,  that  the  Appellant's  Father 
was  a  pui'chaser  for  valuable  consideration  without 
notice  of  the  trust,  is  untenable,  and  cannot  be 
insisted  upon  here,  inasmuch  as  it  was  never  raised 
in  the  pleadings  in  the  Courts  below.  The  Ap- 
pellant's Father  had  every  opportunity  of  inves- 
tigating the  title  of  the  lands,  and  seeing  the  nature 
of  the  grants  creating  the  tiiists  ;  if  we  can  succeed 
in  sho-ning  that  this  property  is  Wukf^  or  property 
devoted  to  charitable  nse,  and  impi-essed  with  a 
charitable  trast ;  if  the  Appellant  purchased  without 
notice  of  the  trusts,  even  supposing  he  gave  a  valu- 
able consideration  for  the  subject  ©f  the  purchase,  he 
could  only  take  it  subject  to  the  trusts,  and  would 
himself  become  a  Trustee. 

III.  The  remaining  question  is  the  limitation,  which 
*  2  Ben.  Sud.  Dow.  Ad.  Eep.  110. 

t  4  Ben.  .Slid.  Dow.  Ad.  Rep.  343 ;  and  see  2  W.II.  Macnaghten's 
Hiadoo  Law,  30o.     1  ."rjtraiige's  Hindoo  Lhw,  Ijl  [2nd  Ed.]. 
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i^'O-       is  also  untenable;  for  it  is  obvious  that  this  propertf^' 
Jewi-n  Doss  being  Wukf,  comes  within  the  exceptions  contained  in 
..AHOJ       Eegulatiou  II.  of  1805.     It  is  important  to  consider 
Shati       the  character  of  the  Ilespondeut,  which  makes,  as  to 
I'Eiix.       him,  the  question  of  time  immaterial.  The  Ecspondent 
was  not  proprietor  of  the  MouzaJis,  his  appointment  of 
Mutwali/  or  Trustee  of  the  Ehankah  by  Government 
was  not  till  the  year  1819,  when  he  alone  became 
competent   to  sue  for  the  recovery  of  these  lands ; 
therefore,    the   ordinary   limitation   of  twelve    years 
does  not  apply,  as  there  Avas  no  one  before  that  time 
competent   to   fulfil   the   trusts.     It   is    cleaily    laid 
do\vn,  witli  reference  to  English  suits,  that  if  there 
is   no   pai'ty   competent  to  entertain  a  suit,  no  time 
will    run.     Murnt;!  v.    The    East   India    Compami* 
Xothiug  appears  in  tlic  proceedings  to  negative  tlie 
presumption  that  the  Eespondent,  the  Plaintiff  below, 
was  didy  authorized  to  institute  the  suit  on  his  ap- 
pointmclit  as  Mutwali/  ;  and  being  so  authorized,   he 
was   competent   to  institute   the   proceedings   in   his 
own  name  as   Mutwali/,  or  procurator  of  the  Donor. 
Ben.  Eegulatiou  XIX.  of  1810,  sec.  15. 
Mr.  Justice  Bosaxquet  : — 
15th  Feb.,        The  Eespondent  in  this  case,  on  the  ITtli  of  .S.-y./- 
^^'^^-        tembcr,  1822,  commenced  a  suit  against  the  Appellant 
by  plaint  in  the  Provincial   Court  of  Pat/ta,  to  recover 
certain  A  illagcs,   alleged  to  have  been  inalienably  ap- 
propriated by  royal  gi'ant  to  the  support  of  a  Khankah 
or  religious  House,   of  which  the  PlaintiiJ  was  the 
Superior  or  Sijjada-nashin. 

These  villages,  on  the  27th  oi  January,  1807,  were 
transferred  to  the  Defendant  by  Shah  Shumsh-ood- 
dccn,  the  Plaintiff's  Father,  then    the  Si/jada-naskin, 

*  -3  B.  &  Aid.  201. 
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as    a    security    for    the.    repayment    of    a    loan    of        i?40. 
Es.  23,501,  -n-hicli  transfer  was  absolute  in  form,  but  of  ji;^vi-^-  Doss 
wliicb.  a  defcazance  (lleadi-ikrarnamah)  'was  executed       ^^1100 
on  the  same  day  by  the   Defendant,    and  provided,       Shah 
that  if  the   sum  advanced    .shoidd  be   repaid   on   or    ^  ueex. 
before  Mat/,  1809,  the  sale  should  be  void  ;  if  not,  that 
tlie  \'illage3  should  become  the  absolute  property  of 
the  Defendant.     On  the  2nd  of  Febnumj,  1810,  Shah 
Shumsh-ood-decn,  in  consideration  of  a  further  sum  of 
Es.   5,000,  executed    another    instrument,   called  an 
Ikrarmimah,   purporting  to  convey  the  villages  to  tlio 
Defendant  absolutely,   and   on  the    5th  of  the  same 
month  Shah  Shiimsh-ood-t/een  died. 

On  the  part  of  the  Plaintiff  it  was  contended,  that 
the  property  in  question  being  granted  for  the  main- 
tenance of  a  religious  establishment,  M'as  to  be  con- 
sidered as  Wukf  or  appropriated,  and,  therefore,  in- 
alienable ;  that  if  not  inalienable,  the  transfer  of 
1807  was  conditional  in  the  natiu'e  of  a  mortgage, 
which,  by  the  Bcnr/al  Eegulatiou  XYII.  of  the  year 
1806,  could  not  be  foreclosed  or  made  absolute  with- 
out taking  certain  proceedings,  which  were  admitted 
not  to  ha^'e  been  taken  in  this  case  ;  that  the  transfer 
of  1810,  which  purported  to  be  absolute,  in  conside- 
ration of  the  payment  of  Rs  5,000,  was  fraudulent 
and  void,  having  been  made  by  Shah  Shiimsh-ood-deen 
in  his  last  illness,  and  shortly  before  his  death,  and 
con.sequently  that  the  transfer  of  1807,  which  was 
originally  conditional,  had  never  become  absolute. 

On  the  part  of  the  Defendant,  it  was  contended, 
that  the  property  in  question  was  not  Wukf,  but  a 
proprictar)^  interest  given  by  royal  autliority  to  the 
(iranteos  and  their  heirs  as  hereditary  property,  wliicli 
they  were  at  liberty  to  dispose  of ;  that  tlie  transfer  of 
1807.  admitted  to  be  conditional,  had,  by  the  sale  of 
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1840.       1810,  become  al>solute,  notwithstanding  tlie  omission 
Jewktn-  Doss  to   take   tlie   proceedings    prescribed   by   Regulation 

Sauoo      xVTI.  of  1806,  sucb  sale  of  1810  being  bond  fide ; 

Shah       amj  further,  that  having  been  made  by  Shah  shumsh- 

DEEN.  ood-deen,  heir  of  the  persons  named  in  the  royal 
grant  as  Grantees,  the  right  of  the  Plaintiff  to  sue 
for  the  recoveiy  of  the  villages  was  barred  by  lapse 
of  time,  more  than  twelve  years  ha^ing  elapsed  from 
the  time  of  the  sale  in  February,  1810,  to  the  com- 
mencemeut  of  the  suit  in  1822,  for  which  Ben. 
Eegulations,  III.  of  1793,  and  II.  of  1805,  were 
relied  on. 

The  Plaintiff  appears  to  have  been  under  age  at  the 
death  of  his  Father  in  1810,  but  in  1819  he  was 
appointed  by  the  Government  to  be  Mutwaly  or 
Manager  of  the  establishment,  and  Sijjada-nashin  or 
Superior  thereof,  at  which  time  it  is  to  be  presumed 
that  he  had  attained  his  majority. 

The  villages  in  question  werfe  granted  by  two  royal 
Firmans,  the  first  by  Mahomed  Ferohsir,  14th  of  March, 
1717,  the  second  by  Shah  Alum,  loth  of  October,  1762. 
The  fij-st  of  these  instruments  states,  that  a  Firman 
has  been  issued,  that  one  lac  of  dams  fi-om  Perrjunnah 
Ilavilhj  Suhseram,  in  Sooha  Bahar,  which  yields  the 
sum  of  about  Es.  1,179  to  the  Eoyal  Treasury,  ai-e 
endowed  and  bestowed  for  the  purpose  of  defraying 
the  expenses  of  the  KhanJcah  of  Sheikh  Kuheer,  Der- 
vish, as  an  Altnmriha  grant,  and  that  it  shall  be 
established  according  to  the  specification  made  therein. 
The  children  of  the  Sovereign,  the  Ameers,  and  those 
who  ti-ausact  the  affairs  of  State,  and  the  Jaghiredars 
and  theii'  successors,  are  enjoined  to  relinquish  the 
said  dams  to  the  aforenamed  individual  for  him  to 
manage  and  control,  and  to  descend  to  his  heirs  in 
succession  from  remove    to    remove,   and  they  are 
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required  to  consider  the  grant  in  every  respect  eseinpt  i840. 
from  all  contingencies,  and  not  to  demand  from  the  jewus  Doss 
said  person  a  fresh  Sunuud  anniially.  Upon  this  Sahoo 
instrument  a  memorandum  is  endorsed,  that  one  kc  Shah 
of  dams  have  been  granted  by  His  Majesty  as  an  deex> 
Altamgha,  for  the  use  and  expenses  of  the  Khankah 
of  Sheikh  Kuleer,  Dervish. 

In  1744,  on  the  petition  of  Sheikh  Gholam  Shurf' 
ood-deen,  the  Grandson  of  Sheikh  Kuleer,  who  had 
succeeded  him  as  the  Sijjada-nashin,  a  Perwannah  Tvas 
granted  by  Mahomed  Shah,  enjoining  the  Chowdarries, 
cultivators,  &c.,  to  consider  the  said  one  lac  of  daras  as 
an  Altamgha-enam,  by  virtue  of  the  Perwannah  of  His 
Majesty,  for  the  purpose  of  being  appropriated  to  the 
charges  of  the  Travellers  to  and  from  the  Khankah  of 
the  said  Sheikh  Kiobcer,  as  it  stood  before,  to  descend  to 
,the  offspring  in  succession,  and  to  refrain  from  taking 
from  the  said  Gholam  Shurf-ood-deen,  as  was  the  rule 
before,  the  frue  and  fail'  revenue  payable  to  the  State, 
and  the  Dewanny  taxes,  and  enjoining  them  not  to 
de^date  from  what  may  be  for  the  benefit  of  the  person 
in  question. 

The  tenn  expressing  the  grant  to  have  been  made 
for  the  purpose  of  meeting  the  charges  of  the  Khankah 
and  the  travellers  who  frequent  the  Sheikh  Kulccr, 
Dervish,  are  repented  several  times  in  the  endcrsoment. 
A  similar  Penuannuh  was  granted  on  the  petition  of 
Sheikh  Kium-ood-deen,  the  Son  of  Sheikh  Gholam 
Bhurf^ood-deen,  after  the  death  of  his  Father,  and  it  is 
declared  that  Sheikh  Kiam-ood-deen  is  established  in 
the  Sijjada-nashin  in  the  same  manner  as  his  Father 
and  Grandfather  were. 

The  second  instrument  of  the  thii-d  yoar  of  Shah 
Alum,  about  the   18th  of   October^  1762,  is  a  grant, 
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1840.        nearly  similar  in  form,   of  two  lacs  and  eighty-one 

Jewtn  Doss  thousand  dams,  the  produce  of  which  is  Es.  3,000, 

^  to    be  fixed    as   an  Altamgha-enam  to  the  sanctified 

K^^Ro  D-   ^^^^^^^  Kiani-ood-deen,   for  the  purpose  of  defraying 

BEEN.  the  expenses  of  the  fi-equenters  to  and  from  him, 
exempting  the  lands  fi'om  the  present  assessment  and 
fi-om  all  that  may  be  realized  thereout  by  his  good 
management ;  and  the  childi'en  and  Viziers,  &c.,  of  the 
Sovereign  are  enjoined  always  to  maintain  and  uphold 
the  said  order,  and  to  relinquish  the  aforesaid  dams  to 
them,  to  descend  to  the  offspring  in  succession  to  be 
enjoyed  by  them,  and  deomiagthis  grant  fi'ee  from  the 
contingency  of  alteration  or  change,  the  public  Officers 
■are  not  to  d.emand  anything  fi-om  them  upon  the 
score  of  revenues  or  charges,  and  to  consider  the 
grant  free  of  all  Deimnny  taxes,  or  for  any  wi-itings 
whatever  made  on  account  of  the  State.  Deeming 
this  a  full  and  positive  injunction,  they  are  not  to 
demand  a  fresh  Sunnud  annually,  nor  deviate  from 
these  royal  and  munificent  orders. 

Upon  this  instnmient,  a  memorandum  was  endorsed 
that  281,000  dams  have  been  gi-anted  by  His  Majesty 
in  Fergunnah  Sv/iseram,  &c.,  as  an  Altamgha-enam  to 
Sheikh  Kaim-ood-deen  for  the  chai'ges  of  the  Faheers. 

The  proceetHngs  in  another  suit  commenced  by  the 
Plaintiff  on  the  6th  of  April,  1821,  against  Mussumat 
Beeby  Ismut,  the  "Widow  of  Shah  Shumsh-ood^deeti,  to 
recover  from  her  certain  other  villages  comprised  in 
the  same  royal  grants,  and  claimed  as  Wukf  property, 
were  put  in  with  the  decree  of  the  Sadder  Dcwai\ny 
Adaidut  of  the  24th  of  August,  1824,  in  which  pro- 
ceedings were  set  forth  certain  opinions  of  native 
law  officers  respecting  the  nature  of  Wukf  property 
taken  under  the  authority  of  the  Court. 
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The  present  cause  being  brought  before  jVIi'.  Fleming,        ^^*''- 

the  Third  Judge  of  the  Provincial  Court  of  Patna,  on  Jewtw  Doss 
the  29th  of  Desember,   1825,  he  determined,   that  as       '-^^°^ 

the  disputed  Tillao;es  had  been  sold  conditionally,  and  „  ^^^^ 

>■  O  J  1  KUBEER-OOD- 

the  conditions  of  Eegidation  XVII.  of  1806  not  fulfilled,  deen. 
the  transaction  could  not  be  considered  a  bond  fide 
sale  ;  that  the  second  Ikrarnamahy  executed  by  Shah 
Shumsh-ood-deen,  the  date  of  ^yliich  (he  said)  was  one 
day  only  before  the  death  of  the  said  Shah,,  which  fact, 
he  says,  the  Defendant  does  not  deny,  is  invalid,  in 
addition  to-  which,  according  to  the  decision  pro- 
nounced by  the  Suddcr  Dewanmj  Adcuolut  {i.e.  in  the 
suit  against  Beehy  Ismut),  a  conveyance  like  this  is 
not  legal.  On  consideration,  therefore,  of  all  the  cii*- 
cumstances,  he  considered  the  conditional  sale- to  stand 
in  the  chai'acter  of  a  mortgage,  that  it  was,  therefore, 
necessary  to  take  an  account  of  the  produce  of  the 
villages  and  of  the  principal  and  interest  received  by 
the  Defendant,  and,  therefore,  ordered  him  to  file  the 
Wasilat  papers. 

On  the  2nd  of  February,  1826,  the  Defendant  pre- 
sented a  petition  to  the  Provincial  Court,  that  wdtnesses 
might  be  exanuned  in  regard  to  the  second  Ikrarnamah.. 
The  cause  coining  on  again  before  Mr.  Fleming  on  the 
19th  of  September,  1826,  he  detennined,  that  as  the 
grounds  on  which  the  Ikrarnamah  in  question  had  been 
rendered  null  and  void  had  been  recorded  in  the  pro- 
ceedings holden  on  the  29th  of  December,  1825,  no 
further  orders  could  be  passed  on  that  head ;  but  on 
the  Plaintiffs  stating  that  the  accounts  of  the  Defendant 
were  erroneous,  it  was  ordered  that  the  proceedings 
should  be  suspended  :  and  Mr.  Fleming  having  on  the 
18th  of  November,  1828,  expressed  suspicion  respect- 
ing the  genuineness  of  the  accounts,  thought  proper 
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to  give  time  to  the  Plaintiff  to  falsify  them,  and  as- 
he  was  going  the  circiiit,  he  directed  the  cause  to  ho 
brought  on  before  the  Fom-th  Judge,  before  whom 
another  cause  connected  with  the  present  was  pending. 

On  the  25th  of  April,  1827,  Jlr.  Steer,  the  Fourth 
Judge,  ordered  that  an  inquiry  into  the  accounts 
should  be  made  thi-ongh  the  Collector  of  Zillah  Sha^ 
haoad,  and  a  return  was  made  by  the  Collector,  the 
particulars  of  which  it  is  not  necessary  to  notice. 

On  the  25th  of  June,  1827,  Mr.  Steer  pronounced 
the  following  judgment : — That  if  the  conditional  sale 
writing  had  stood,  in  that  case  a  bona  fide  sale  could  not 
have  been  efiected  without  acting  up  to  the  provisions 
of  Regulation  XYII.  of  1806  ;  but  as  the  conditional 
sale  did  not  stand,  by  Shak  Simmsh-ood-decn  haAong 
taken  a  fuither  sum  of  Es.  5,000,  and  retui-ned  te 
the  Defendant  the  Ikrarnamah  which  this  individual 
had  executed,  which  cii'cumstance  had  taken  place 
more  than  fifteen  years,  reckoning  to  the  period  the 
suit  was  brought,  justice  demanded  that,  after  the  lapse 
of  so  long  a  time,  the  Defendant  shoiild  not  be  deprived 
of  the  full  and  final  bona  fide  sale ;  that  after  the  period 
of  limitation  had  gone  by,  the  plea  that  the  Ikrar- 
namah, dated  the  2nd  of  February,  1810,  was  written 
only  one  day  before  the  demise  of  Shah  Skumsh-ood~ 
decn,  could  not  be  admitted ;  that  the  A-illages  had 
been  sold  in  the  character  of  a  bond  fide  sale  after  the 
period  of  a  conditional  sale  expii-ed ;  and  that  the 
grounds  on  which  these  lands  were  deemed  not  to  be 
a  Wukf  endowment  had  been  recorded  in  the  pro- 
ceedings holden  in  a  cause  Ko.  803.  For  these 
reasons  he  ordered  that  the  Plaintiff's  claim  should 
be  dismissed  \nth  costs  of  suit. 

The  Plaintiff  having  appealed  from  this  judgment 
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to  the  Sudder  Dewanny  Adaivhit,   the  appeal  came  on        1840. 
before  Mr.  Ross,  Judge  of  that  Coiu't,  on  the  30th  of  Jewun  Doss 
Januari/,  1830,  who,  after  stating  the  conditional  and       '^■'^"°° 
absolute  bills  of  sale  to  the  Defendants,  the  death  of       Shah 

KUBEKR-OOD- 

Shah  Skm7itfk-ood-deen,  and  that  after  his  death  his  deen. 
Widow,  Mussicmat Kadira^Becb?/ Ismiit),  held  possession 
of  the  villages  mentioned  in  the  two  Firmans  till 
1819,  together  with  other  property  of  the  deceased  as 
Malikeh  or  proprietress  ;  that  in  the  year  1819,  the  local 
Agents  knowing  the  villages  mentioned  in  the  two 
Firmans  to  be  IFir^/pi-operty,  appropriated  to  religious 
piirposes,  appointed  the  Plaintiff  to  their  management 
as  Procurator,  who  instituted  a  suit  against  her  for 
these  villages  and  others  acquired  by  the  profits  of 
them ;  and  that  having  proved  their  appropriation  to 
religions  endowment  {}¥ukf\  he  obtained  a  decree, 
which  decree,  as  proof  of  the  property  being  an 
appropriation  {Wukf),  was  affirmed  by  the  Sudder 
Dewanny  Adawlat ;  and  after  stating  the  proceedings 
instituted  in  the  present  suit,  he  proceeded  thus : — 
As  the  villages  in  dispute  were  of  the  number  men- 
tioned in  the  two  Firmans,  according  to  which  Firmans, 
on  proof  of  the  villages  being  Wukf  (appropriated), 
the  case  So.  2,3-10  (3Iussumat  Kadira,  Appellant, 
against  Shah  Shumsh-ood-deen,  Respondent),  was  de- 
cided by  this  Court  on  the  24th  of  Auyust,  1824,  hence 
in  this  case  two  points  demand  consideration : — 

First,  whether  Shah  Shumsh-ood-deen,  the  villages 
in  question  being  Wukf  (appropriated)  property,  had 
or  had  not  the  right  of  alienating  such  K-F/i/y"  (appro- 
priated) property,  either  by  Bye-lil-tvuffa  (conditional 
sale),  by  Bye-meady  (absolute  sale),  or  by  any  other 
sort  of  assignment.  As  to  which  he  Vdjn,  "The 
Futwa  (law  opinion)  of  the  law  officei'^  of  this  Court 
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1840.       makes  this  point  clear  and  manifest,  viz.,  that  a  Muf~ 
iswxrs'  Doss  tvali/  (Procurator)  has  no  right  to  alienate   Wukf  (or 
^°°       appropriated)   property   by    Bjje-hil-ivufa  (conditional 
Shah       gale)  or  by  any  other  lend  of  ti-ansfr-r." 

KUBEEh-OOD-  '  ..J 

BEEN.  Secondly  ;  he  says,  "  That  from  the  2nd  of  February^ 

1810,  the  date  of  the  Ilcramamah  (agreement  Bond) 
executed  by  Shah  Shumsh-ood-deen,  more  than  twelve 
years  had  elapsed  ;  that  Jlussamai  Kadira  his  Widow, 
as  Mallkeh  (proprietress),  held  possession  of  the  pro- 
perty that  had  been  seized  of  th&  aforesaid  Shah,  and 
that  Shah  Kubeer-ood-deen,,  in  the  month  of  April, 
1819,  had  been  appointed  Muhoaly  (Procurator),  agree- 
ably to  the  orders  of  the  local  Agents." 

Tinder  these  circumstances,  he  states  the  question 
to  be,  whether  the  suit  of  the  Plaintiff  is  or  is  not 
worthy  of  being  entertained  by  the  Com't ;  and  pro- 
nounces his  opinion,  that  if  from  the  date  of  the  seizin 
by  a  person  who  believed  the  seller  to  have  power  to 
sell,  and  no  usurpation  or  fraud  was  imputable  to  the 
seller,  the  right  of  the  person  seized  would  be  well 
foimded,  agreeably  to  section  iii.  of  Eegulation  II.  of 
1805,  and  he  states  that  section  xiv.  of  Eegulation  III. 
of  1793  woidd  apply  to  his  case;  that  the  absolute 
sale  of  the  2nd  of  February,  1810,  was  fully  proved, 
and  neither  the  Plaintiff  nor  any  one  for  him,  during 
the  twelve  years,  demanded  his  right,  nor  did  Defendant 
admit  it  or  promise  paATiieut,  nor  did  the  Plaintiff 
advance  his  claim  in  any  Court ;  that  the  Plaintiff  did 
not  appear  to  have  been  prevented  by  minority,  having 
attained  the  age  of  majority  in  1819,  when  he  was 
appointed  the  superintendent  of  the  irM^y  property, 
three  years  before  the  commencement  of  the  suit,  and 
that  with  reference  to  section  xiv.  of  Regulation  III. 
of  1793,  his  claim  was  beyond  the  limit  of  cognizance. 
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As  in  this  case,  however,   Government  was  neither  1840. 

Plaintiff,  nor  had  the  Appellant  its  sanction  for  insti-  Jewus  Doss 

tuting  the  suit,  hence,  in  his  j  udgment,  section  ii.  of  the  ^-^^^0° 

Regulation  II.  of  1805  cannot  be  applied  to  this  case,  Shah 

.  .        .  KUBEEB-OOD- 

still,  although  the  Government  was  not  Plaintiff,  yet  been. 
in  consequence  of  the  property  in  question  being  Wukf, 
or  appropriated  property,  and  the  Plaintiff  appointed 
Mutwabj  (Procurator)  by  Government,  for  the  manage- 
ment of  the  Wukf  (appropriated)  joropertj',  which  ia 
consecrated  for  the  entertainment  of  travellers,  he 
thought  there  was  reason  to  question  whether  the  pro- 
visions of  section  ii.  Eegulation  II.  of  1805,  could  affect 
such  a  case  or  not ;  that  up  to  the  present  period,  no 
case  of  the  kind  had  ever  been  tried  by  the  Court,  con- 
sequently the  passing  of  a  final  Order  in  this  case 
by  one  Judge  did  not  appear  expedient.  It  was, 
therefore,  ordered,  that  the  papers  for  a  final  Order 
should  be  laid  before  the  two  other  Judges  of  the 
Court. 

Mr.  Turnbull,  another  Judge  of  the  Sudder  De- 
wanny  Admvlut,  before  T^hoiu  the  cause  was  brought, 
having  differed  in  opinion  from  Mr.  Ross^  on  the  llih  of 
February^  18S0,  ordered  the  papers  to  be  laid  before  an- 
other Judge.  Accordingly  it  came  before  Mr.  Leicester 
and  himself  on  the  18th  of  Fzlruari)^  183G,  who  after 
stating  their  opinion,  that  Mr.  Utoer  had  no  power  to 
decide  the  case  singly  in  cppo-eition  to  the  opinion  of 
Mr.  Fleming^  but  that  he  ought  either  to  have  post- 
poned the  case  till  the  return  of  Mr.  Fleming,  or  if  he 
thought  the  inquiry  by  Mr.  Fleming  incomplete,  to 
have  recorded  his  opinion,  and  refeiTcd  the  case  to  the 
final  Order  of  another  Ju'l^c  ;  that  his  docit  ion,  founded 
on  the  authenticity  of  the  Ilcrarnuiaah  of  the  2nd  of 
/VJrMary,  1810,  which  he  pronounced  to  be  authentic, 
without  evidence,  and  of  the  verity  of  which  strong 
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J840^       suspicions  appeared,  was  indeed   extraordinary  :  siiice, 
Jewun  Doss  therefore,  the  decree  of  the  Pro^■incial  Court  could  not 

"  „  '        be  sanctioned,  it  became  necessary  to  inquire  into  the 
KuB^E^^oD-    '"<3rits  of  the  Plaintiff's  claim,  and  with  that  view  to 

DjEEN.  consider,  first,  whether  an  inquiry  in  regard  to  the 
Ikrarnamah  of  the  2nd  of  February >,  1810,  in  order  to 
remove  the  objection  of  the  Eespoadent  by  calling  for 
evidence  of  its  authenticity,  was  or'  was  not  necessary. 
As  to  which  they  say,  "  In  oiu*  opinion,  an  inquiry  in 
regard  to  the  instrument  in  question  is  neither  neces- 
sary nor  beneficial  to  the  cause  of  the  Defendant ;  for 
in  the  event  of  the  instrument  in  question  on  inquiry 
proving  valid  and  authentic,  yet  the  sale  by  the  late 
Shall  Shumsli-ood-deen  of  the  villages  mentioned  in 
the  instrument  in  question  is  altogether  improper  and 
illegal ;  for  the  villages  in  question  are  proved  to  be 
of  the  number  of  the  WiiJrf  or  appropriated  villages. 
In  such  a  case  the  deceased  Shah  had  no  power  by 
law  to  alienate  them."  Secondly,  whether  the  claim 
of  the  Plaintiff,  considering  the  lapse  of  twelve 
years  fropi  the  date  of  the  Ikrarnamah,  was  cogniza- 
ble by  the  Court.  On  this  question  their  opinion 
was,  "  That  independently  of  the  circumstance,  that 
up  to  the  present  date  the  Ikrarnamah  of  Bye-hat 
(absolute  sale)  has  not  been  proved  in  such  wise  as 
to  change  the  aspect  of  the  first  or  Bye-bil-ivuffa  (con- 
ditional sale),  and  that  there  appears  no  necessity  to 
take  evidence  in  regard  to  its  authentieitj",  in  con- 
sideration of  Shah  Shiwish-ood-dcen  haying  no  power 
to  alienate  the  villages  in  dispute,  yet  the  Ikrarna- 
mah in  question,  even  if  it  were  proved  authentic, 
could  not  bar  the  claim  of  the  Appellant,  because 
the  Appellant  was  appointed  by  the  local  Agents  to 
the  offices  of  the  3Iutwaly  (Procurator)  and  Sijjada- 
nashin  (Superior)  of  the   Ehankah  or   monastery   oi 
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Sheikh  Euhcer,  Dervish^  iu  1819."  It  is  obvious,  there- 
fore, they  say,  that  from  the  date  of  his  appointment, 
only  the  superintendence  of  the  TFh/^  (appropriated) 
villages  appertaining  to  the  Khankah  in  question, 
devolved  to  his  care,  and  previous  to  that  time  he 
had  no  concern  whatever  with  that  matter.  In  such 
a  case,  agi'eeably  to  the  intentions  of  section  xiv.  of 
Eegulation  III.  of  1793,  the  claim  of  the  Appellant 
in  every  way  appears  worthy  of  being  entertained  by 
the  Com-t,  Thii'dly,  they  say,  "  Although,  according 
to  usage  in  cases  of  Bye-bil-wuffa  (conditional  sale)  it 
behoves  that  the  pui'chase-money  of  Bye-bil-wuffa 
should  be  caused  to  be  j^aid  by  the  Plaintiff  to  the 
Defendant,  after  the  latter  shall  have  accoimted  for 
the  Wasilat  (mesne  profits)  of  the  villages  in  dispute, 
yet  as  the  estate  in  question  was  Lakhiraj  or  rent  free, 
and  a  profitable  one,  and  has  moreover  been  in  the 
possession  of  the  Eespondent  ever  since  the  year 
1806—7  up  to  the  pi'esent  time,  a  period  of  sixteen 
years,  it  is  presmnable  that  in  such  a  length  of  time 
the  purchase-money,  principal  and  interest,  must  have 
been  realized  by  the  Defendant  from  the  Mahal  (Dis- 
trict) in  question.  For  this  reason,  and  also  in  con- 
sideration of  the  seizin  of  the  Defendant  in  the 
property  in  question  being  illegal,  and  the  payment 
not  lying  in  the  Plaintiff,  who  is  the  Mutwahj  (pro- 
curator) and  superintendent,  an  ascertainment  of  the 
Wasilat  (mesne  profits)  is  deemed  unnecessary  ;  but 
rather  -with  a  view  of  putting  an  end  to  the  dispute, 
and  the  suffering  of  the  parties,  it  is  deemed  proper 
that  neither  the  pm-chase-money  be  caused  to  be 
paid  by  the  Plaintiff  to  the  Defendant,  nor  the 
Wasilat  money  be  demanded  of  the  Defendant  by  the 
Plaintiff." 

VOL.  II.  B  2 
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^^  The   Conrt,    thei-cfore,    decreed  in   favoiu-   of   the 

Jewun  Doss  Plaintiff's  claim,   reversing  the  decision  of  the  Patna 
j,_  Court;  and  directed  the  costs  of  the  parties  in  both 

kubI^^rood-  ^'o^i'*^^^^  to  be  defrayed  respectively  by  each. 
BEEN.  Such  being   the     determination    of   the    Court   of 

appeal,  their  Lordships  are  to  consider,  Avhether  that 
Court  has  determined  rightly.  First,  that  villages  con- 
tained in  the  i-oyal  grants  were  to  be  considered  as 
Wukf,  and,  therefore,  inalienable  in  any  manner  what- 
soever. Secondly,  that  notwthstanding  the  lapse  of 
time,  the  Plaintiff,  in  the  character  of  MutwaJy^  to 
which  he  had  been  appointed  by  Government  in 
1819,  was  entitled  to  recover  those  villages.  Thirdly, 
that  as  the  possession  of  them  by  the  Defendant 
was  illegal,  and  as  the  Plaintiff  was  not  the  Debtor 
of  the  Defendant,  he  was  not  bound  to  repay  the 
money  advanced.  With  respect  to  the  determination 
that  the  Plaintiff'  ought  not  to  have  any  account  of  the 
mesne  profits,  as  the  Plaintiff'  himself  has  made  na 
complaint,  it  is  unnecessary  to  cooisider  it. 

The  question,  whether  the  projx'rty  mentioned  in 
the  two  royal  gi-ants  was  to  be  considered  as  Wukf,  or 
as  a  proprietary  right,  was  much  discussed  in  the  aboAX- 
mentioncd  case  of  Kubccr-ood-dccn  (the  present  Plain- 
tiff') against  Musswnmat  Kadira  ;  and  the  opinions  of 
the  native  law-officers  taken  in  that  cause  being  found 
to  be  contradictoiy*,  it  beeame  necessaiy  to  consult  the 
Fill  was  of  Lawyers  in  cases  formerly  decided  by  the 
Court  respecting  Wukf  endowments,  and  the  decision 
of  the  Snddei-  Deivann//  Adau'ht  of  the  1st  of  Marchj 
1814,  in  the  case  Kidh  All  Iloossein  r.  Syf  AU,  toge- 
ther -with  a  Futwa  of  a  former  Kazi-ool-Rouzet  of  the 
fSuddcr  Dcioanmj  Adawluf^  and  of  the  Moofli  of  that 
Court,  were  referred  to. 
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The  terms  of  the  Firmans  of  Aulun  Gheer  in  that        '^^^^^■ 
cause  ran  thus ;   "  As  it  has  come  to  the  kuo"\\4cdgc  of  Jewun  Doss 
His  Majesty,  that  agreeably  to  a  Suimud,  furnished  hy        "  ^ 
the  Hakims,  certain  Mouzalis  situate,  &c.,  have  been  ap-     .  ^^-^ 

'  7  J  i  Kl'BEER-OOD- 

propriated  for  the  pnrpose  of  meeting  the  charges  of       -desc-s.. 
FaJccers  aiid  Students  of  the  3Iadrissa,  and  the  KJmiikah 
and  Musjid  of  MooUa  Dervish  Hoosseiii,  Son  of  Moolia 
G/iohou  Ali,  and  the  aforesaid  individual  is  hopeful  for 
the  royal  munificence  and  favor,  His  Majesty's  royal 
commands   are,    that    in   the    event  of  the  aforesaid 
3Iou2ahs  being  in  the  occupation  and  enjoyment  of  that 
individual,  the  whole  of  their  Mouzalis  shall  continue 
as  they  formerly  were  at  a  jumma  of  15,000  dams  (from 
such  a  date),  in  the   character  of  a  Maddad  Mash  (aid 
for  subsistence),  according  to  the  tenor  of  the  grant ; 
and  in  order  that  he  may  apply  the  produce  of  these 
lands  to  meet  the   charges  of  the  Students  of  his  3Ia- 
drissa  and  Musjid,  and  the  present  and  future  Hakims, 
the  Amils,  &c.,  are  enjoined  to  relinquish  the  3Iouzah 
in  question  to  that  person's   occupation,  to  deem  them 
J/aa/ (exempt  from  tax),  and  blotted  with  the  pen  in 
every  respect,  and  not  to  require  of  him  a  fresh  Sunnitd 
annually.     Should  that  individual  occupy  anything  in 
any  other  way,  they  are   not    to  countenance  him." 
ITpon  reading    the    Finnan,  the  Kazi-ool-llouzaf  and 
the  Moofti  gave  their  Futica  as  follows  :  "As  in  the 
Firman  it  is  -nTitten  that  the  produce  of  the  lands  speci- 
fied therein  is  to  be  applied  to   meet  the  charges  of 
Students  of  Madrissa  and  Miisjid  of  3Ioolla  Dervish 
Hcmscin,  and  as  it  is  not  wi'itten  that  the  said  Moolia 
j<hall  appropriate  the  produce  to  meet  the  charges  of 
his  family  and  children,  or  that  he  shall    enjoy  the 
i=;ame  with  his  family  and  children,   it  therefore  ap- 
pears to  usj  that  the  lauds  iu  question  have  been  paid 
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^^■i'^-        as  Wukf  in.  the  character  of  Maddad  Hash,  and  are 
Jewun  Doss  uot  liable  to  sale  or  gift." 

K,AHoo  Agreeably  to  the  above  Fativa,  the  Judges  of  the 

8hah       S udder  Dewannii  Adaiolut  decreed  that  the  litisrated 

KUBEER-OOD-  _  '^     _  " 

Bjj£N.  lauds  coutained  in  the  Firman  in  question  Avere  a 
Wukf  endowment,  and  were  not  disposable  by  sale  or 
gift ;  the  grounds  of  which  judgment  (it  is  said)  are 
fully  stated  in  the  decree  of  that  Court,  imder  date, 
3Iarch  1st  1824. 

It  is  to  be  obsei-ved,  that  the  word  "  Wakf  Avas  not 
mentioned  in  the  Firman,  and  that  the  individual  on 
whose  application  the  grant  was  made,  3IooUa  Jloosscin, 
was  expressly  named.  In  the  report  of  this  case 
(2  Ben.  8ud.  Dew.  Ad.  Eej).  110),  it  is  said  that  the 
terms  of  the  Finnan  declared  that  the  general  superin- 
tendence of  the  resources  should  be  confided  to  Dervish 
Jloo^sein,  and  should  remain  vested  in  him,  his  heirs, 
and  successors ;  or  other  property  to  pious  and  cha- 
ritable purposes  is  sufficient  to  constitute  Wukf,  with- 
out the  express  use  of  that  term  in  the  grant,  and 
that  the  alienation  of  such  property  from  the  purposes 
intended  is  illegal. 

After  referring  to  this  case,  and  the  opinions  of  the 
law-officers,  the  Suddcr  Dcwannj/  Adawlut,  in  the 
case  of  Mussummat  Kadira  v.  Shah  Kuheer-ood-dccn 
(3  Ben.  Sud.  Dew.  Rep.,  407),  appear  to  have  deter- 
mined, that  notwithstanding  the  use  of  the  words 
"  Fiiani"  and  "  Aliamtjha,^^  in  the  royal  grants,  and 
the  mention  therein  of  the  person  upon  Avhose  pe- 
tition the  grants  were  made,  yet  as  these  grants 
appeared  clearly  to  have  been  made  (as  expressed 
in  the  petitions)  for  the  pui-pose  of  maintaining 
a  charitable-  institution,  the  persons  named  were  not 
to   be    considered   proprietors;    that    the     establish- 
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ment   (the   Khankah)  was   tlie   real   Donee,  and  the        1S40. 
persons  named  were  only  Mutivalies  of  the  Khankah  ;  jewuxDoss 
that  a  Muticahj  has  no  nght  to  alienate,  and  consc-       isahoo 
quently  that  the  transfer  by  gift  or  otherwise  by  Shah        Shah 

,,,  7  J     I  -n  1  KlBEER-OOD- 

hhinnsh-ooa-deen  was  illegal.  deex. 

This  decision  is  in  accordance  with  the  doctrine  laid 
down  in  The  Hcddi/u,  Book  xv.,  of  Wukfov  appropri- 
ation, Ilamil toil's  translation,  vol.  ii.,  page  334,  Avhere 
it  is  said  "  Wukf''  in  its  primitive  sense  means  "de- 
tention." In  the  language  of  the  law  (according  to 
Ilancefa),  it  signifies  the  appropriation  of  any  parti- 
cular thing,  in  such  a  way  that  the  Appropriator's 
right  in  it  shall  continue,  and  the  advantage  of  it  go 
to  some  charitable  puiiJose,  in  the  manner  of  a  loan. 
According  to  the  two  Disciples,  "  Wukf"  signifies  the 
appropriation  of  a  pai'ticular  article  in  such  a  manner  as 
subjects  it  to  the  rules  of  di-vine  jn'operty,  whence  the 
Appropi'iator's  right  in  it  is  extinguished,  and  it  becomes 
a  property  of  God,  by  the  advantage  of  it  resulting  to 
his  creatures.  The  two  Disciples,  therefore,  hold  appro- 
priation to  be  absolute,  though  differing  in  this,  that 
Aboo  rbosft/ holds  the  appropriation  to  be  absolute  fi'om 
the  moment  of  its  execution,  whereas  3Ialiomcd  holds 
it  to  be  absolute  only  on  the  delivery  of  it  to  a  Mutwaly 
(or  Procurator),  and,  consequently  that  it  cannot  be 
disposed  of  by  gift  or  sale,  and  that  inheritance  also 
does  not  obtain  with  respect  to  it.  Thus  the  term 
"  Wukf,'''  in  its  literal  sense,  comprehends  all  that  is 
mentioned,  both  by  Haneefa,  and  by  the  two  Disciples. 

Again  (page  314)  it  is  said,  "Upon  an  appropria- 
tion becoming  valid  or  absolute,  the  sale  or  tninsfer 
of  the  thing  api>ropriated  is  imlawful  according  to 
all  Lawyers :  the  transfer  is  imlawful,  because  of 
a  saying  of  the  Prophet,  'Bestow  the  actual  land  itself 
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^^  in  cliaritj'  iu  suc-li  manner  that  it  sluill  uo  longer  be 
Jewun  Doss  saleaLle  or  inheritable."  ' 

' "  ^,_  If  the  decision  in  the  case  of  Kuheer-ood-dcen  v. 

Ku^EER-ooD-  ^^««-5«'««^  Kadira  was    correct,   it    follows  that   the 

DEEx.  transfer  in  this  case,  whether  conditional  or  absolute, 
by  the  same  person  (S/nansh-ood-decn)  to  the  Defen- 
dant, was  illegal :  also,  secondly,  with  respect  to  the 
lapse  of  time,  the  Plaintiff,  not  being  the  pi-oprictor, 
had  no  right  to  sue  for  the  recovery  of  the  villages  as 
liis  own ;  accordingly,  he  preferred  his  suit  as  Sijjada- 
nasht'n,  having  been  appointed  3Iutwahj  in  1819.  Had 
he  succeeded  as  heir  of  his  Father  to  a  proprietary 
right  iu  the  villages,  he  might  have  been  barred  by 
the  lapse  of  twelve  years,  according  to  section  xiv.  of 
Regulation  III.  of  1703  ;  but  having  no  right  except  as 
Mutwabj,  he  stood  iu  a  very  diff ereut  situation.  The 
superintendence  of  the  Wulcf  villages  devolved  to  his 
care  from  the  date  of  his  appoiutment  only.  The 
Mutwahj  is  the  Procurator  of  the  Donor,  which,  in  this 
case,  was  the  Sovereign ;  and  it  appears,  by  Eegulation 
XIX.  of  1810,  that  it  is  the  duty  of  every  Government 
to  provide,  that  the  endowments  for  pious  and  bene- 
ficial purposes  be  applied  according  to  theii*  real 
intention :  the  local  Agents  are  appointed  to  ascertain 
and  report  the  names  of  Trustees,  Managers,  and  super- 
intendents, whether  under  the  designation  of  Mutwabj 
or  any  other,  and  all  vacancies,  and  to  recommend  fit 
persons  where  the  nomination  devolves  on  the  Govern- 
ment. That  the  Board  of  Commissioners  may  appoint 
such  persons  or  make  such  other  provision  for  the 
superintendence,  management,  or  trust  as  may  be 
tliought  fit.  The  Plaintiff,  therefore,  upon  his  appoint- 
ment as  Miitivahj,  became  the  authorized  Agent  of  the 
Government  for  the  performance  of  the  acknowledged 
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duty   of  tlic  CTOverumeut  to  protect   the  ondo-R-mont        '^^o. 
from  misapplicatiou ;  for,  as  it  is  said  iu  the   opiniou  Jewi-n-  Doss 
of  the  Mahoinedan  lawyers,   "  The  endower  and  the       "--^^hoo 
Muticalu  are  cue  and  the   same."     The   endo-mnent       s^hah 

.  KUEEF.K-OOD- 

m  this  case  -^-as  a  pei*petual  endowment,  and  the  duty       deex. 
of  the  Government  to  presciwc  its  application  to  the 
right  use  was  a  public  and  peqictual  duty. 

Ey  Ecgulatiou  II.  of  1S05,  section  ii.,  it  is  proA'ided, 
that  the  limitation  of  twelve  j'cai*s  for  the  commence- 
ment of  civil  suits  shall  not  be  considered  applicable 
to  the  commencement  of  any  suits  for  the  recovery  of 
the  public  revenue,  or  for  any  public  rights  or  claims 
Avhatcver  which  may  be  instituted  by  or  on  behalf 
of  the  Government,  with  the  sanction  of  the  Governor- 
General  in  Council,  or  by  direction  of  any  piiblic 
Officer  or  Officers  who  may  be  dulj^  authorized  to 
prosecute  the  same  on  the  part  of  Government.  The 
Plaintiff,  who  was  neither  heir  nor  personal  represen- 
tative of  his  Father,  in  respect  of  TF'w/.:/' property,  had 
no  right  of  action  against  the  Defendant  till  his 
appointment  in  1819,  and  the  Defendant  could  acquire 
no  right  against  the  Government,  whose  Procurator 
the  Plaintiff  was,  at  least,  until  twelve  years  had 
elapsed  from  his  appointment. 

The  endowment  being  a  pcq^ctual  Wuhf,  and  the 
alienation  consequently  illegal,  and  it  not  ha\"ing  been 
shown  that  tlic  purchase-monc}^  was  applied  to  the 
use  of  the  Khankah,  the  Plaintiff  cannot  be  required 
to  account  for  it,  even  supposing  the  Defendant  not 
to  have  been  fully  repaid  by  his  long  possession  of 
the  property. 

Their  Lordships  are,  therefore,  of  opinion,  that  the 
judgment  of  the  Suddcr  Dewanny  Adaivlut  ought  to 
be  affinned. 
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Jeswuxt     Sixg-jee      Ubby     Sixg-jee.  j 

aud    C'uuTUR    Sixg-jee    Deep   Sixg-  [  Appellants ; 
JEE - ) 

AXD 

Jet  Sixg-jee  Ymw  Sixg-jee     -         -      Respondent* 

On  appeal  from  the  Suclder  Dcicanny  Court  of 
Bmnbajj. 


Tth  Jan., 
1841. 


O^  the  "20111  of  June,  lS2o,  the  Eespondent,  Jet  Sing- 
InTsuirfor  J^'^1  ^^y  ^^^  Mother  and  guardian,  Baee  Purtaha,  filed  a 
possession  of  plaint  in  the  Zillah  Coiu"t  of  Broach  against  the 
and  other  Appellants,  Jesivunt  Sinj-jee  Uhhj  Sinj-jee,  and  Chti- 
clatmed  as  ^"''  ^^''W'P^  Deep  Sing-jee,  the  Brother  and  Xephe-w,  and 
Son  and  heir  also  against  Mussumat  Gula  Bhaee,  the  WidoAV  oiRana 
ceased  Ze-  Ulhi/  Sinrj-jce,  deceased,  for  recovery  of  zemindary 
Defendants'    ^^^  other  real  and  personal  estates  in  the  possession 

denied  the      of  Jusivuut  Sing-jec    Ubbfj  Sinff-jcc,  belonging  to  the 

title  of  the 

Plaintiff,  *  Present : — Members    of     the     Judicial     Com  m  if  fee, —  Lord 

alleging,  that  Bj-ougliam,  the  Vice  Chancellor,  Mr.  Justice  Ei-skine,  and  the 

he  was  a  „.,-rT        -i^t     i-j. 

spurious  and.  Ei-ht  Hon.  Dr.  Lushin-ton. 

supposititious       Pri\-7  Councillor, — Assessor,- — Sir  Edward  Hrde  East,  Bart. 

child,  and  -,    .    o  n-  „  ,   r, 

tendered  fifty-eisrht  witnesses  to  prove  that  fact :  the  ZiUnh  Court 
having  taken  the  depositions  of  thirty  of  these  witnesses,  refused  to 
permit  the  remaining;  twenty-eight  to  be  examined,  on  the  ground,  that 
being  to  prove  the  fiicts  deposed  to  by  those  already  examined,  it  was 
unnecessary  to  take  their  depositions,  and,  ultimately,  decided  in  favour 
of  the  Plaintiff;  the  Defendants  appealed  to  thsSu'lder  Court,  which  Coiu-t 
refused  to  examine  the  witnesses  rejected  by  the  ZiJlah,  and  afRmied 
the  decree  of  that  Court.  On  appeal  to  Her  Majestj-  in  Council,  tho 
Judicial  Committee  remitted  the  case  back  to  the  Sudder  Coiirt.  bemg 
of  opinion,  that  the  rt  fusal  by  that  Court  to  admit  the  examination  of 
tho  witnesses  tendered,  was  irregular,  and  that  no  decision  could  be 
come  to  upon  the  merits  imder  such  circumstances. 


Jet  Sikg-jee. 
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iate  Rana  JJhhij  Sing-jee,  and  which  the  Eespondent 
claimed  to  be  entitled  to  as  his  Son  and  heir. 

The  Appellants,  on  the  5th  of  December,  1825,  filed 
separate  answers  to  the  plaint,  insisting,  among  other 
things,  that  the  Plaintiff,  Jet  Sing-iee,  was  not  the 
Son  of  the  deceased  Rana  Ubby  Sincf-jec,  but  a  spu- 
rious and  supposititious  child,  the  offspring  of  a  Slave, 
and  setting  up  a  deed  of  adoption,  alleged  to  have 
been  made  by  the  late  Rana  in  favour  of  the  Defen- 
dant, Jeswimt  Sing-jee  JJbby  sing-jee. 

Gula  Bhaee,  the  other  Defendant,  also  filed  an 
-answer  to  the  plaint,  disclaiming  any  interest  in  the 
subject  of  the  suit,  other  than  the  maintenance  due 
to  her  as  Widow  of  the  deceased  Rana  JJbby  Sing-jee. 

After  the  usual  pleadings,  documentary  and  oral 
evidence  was  produced  on  both  sides.  For  the  Plaintiff, 
"Witnesses  were  examined  to  prove  his  legitimacy,  and 
the  circumstances  attending  his  birth  and  recognition 
by  his  deceased  Father.  The  Defendants  summoned 
fifty-eight  Witnesses  in  support  of  their  case.  The 
depositions  of  sixteen  of  these  Witnesses  having  been 
taken,  there  being  considerable  delay  on  the  part  of 
the  Defendants  in  producing  the  remaining  forty-two, 
the  Court  directed  the  Defendants'  Vakeels  to  be 
asked  what  points  these  Witnesses  wei*e  to  be  called 
to  prove,  and  upon  receiving  their  answer,  decided 
summarily  that  it  was  unnecessary  to  examine  more 
than  fourteen  of  these  forty-two  remaining  Witnesses, 
twenty-eight  being  to  prove  what  had  been  already 
gone  through  by  the  sixteen  first  Witnesses. 

On  the  22nd  of  August,  1826,  the  Zillah  Judge 
pronounced  a  decree,  part  of  which  was  in  the  fol- 
lowing terms :  "After  a  most  attentive  perusal  of  the 
whole  of  the  documents  filed,  and  evidence  taken  in 

VOL.  II.  c  2 
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1841-        this  case,  the  Court  is  quite  satisfied  that  the  Plaintiff 
jEswtns-T     has  proved  his  claim  to  the    Guddy  of  Amod ;  for, 
ING-.JEE     in(Jepeudent    of   the   evidence   and    documents    pro^ 
Jet  sing-jee.  (Juced  by  the  Plaintiif,   the  strong  resemblance  that 
Jet  Sing  bears  to  his  deceased  Father,   the  latter  of 
whom   was   personally    knoAvn    to   the   Judge   when 
alive,  is  so  great  as  to  leave  no  doubt  in  the  mind 
of  the  Court  as  to  his  being   his   legitimate   Son." 
It  was  accordingly  decreed,  that  Plaintiif  be  put  in 
full  possession  of   the  whole  of  the  propertj-  of  his 
deceased  Father,  Uhby  Sing-jee,  which  was  in  the  pos- 
session of   the   Defendants,   each   part)-   bearing   his 
own  costs. 

The  Appellants  appealed  from  this  decree  to  the 
Court  of  Sudder  Dewanny,  complaining,  among  other 
things,  of  the  refusal  by  the  Zillah  Court  to  take 
the  evidence  of  the  Witnesses  tendered.  The  Sudder 
Court,  however,  refused  to  admit  this  evidence,  on  the 
ground  that  its  necessity  was  not  made  apparent  to 
the  Court,  and  afcmed  the  decree  of  the  Zillah  Coui't 
of  Broach. 

From  this  decree  the  Appellants  appealed  to  Her 
Majesty  in  Council. 

Mr.   Miller,   Q.C.,   Mr.    Wigram,   Q.C.,   and  Mr. 
Jackson,  for  the  Appellant. 

Mr.  Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Eespondent. 

The  case  having  been  opened, 
Lord  Brougham, 
On  the  part  of  their  Lordships,  expressed  great  doubt 
whether,  after  the  refusal  by  the  Zillah  Court  of  Broach 
to  permit  the  examination  of  twenty-eight  Witnesses 
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tendered  by   the  present  Appellants,  and  the  refusal        1841. 
of  the  Sudder  Court,  who  possessed  the  authority  to     Jeswunt 
remedy  the  error  of  the  Zillah  Court  by  calling  them,       irco-jEE 
the  Judicial  Committee  could  come  to  any  decision  Ji^t  sing-jee,. 
on  the  merits;  and  after  hearing  the  Eespondent's 
Counsel  on  that  point,  their  Lordsliips  determined  to 
advise  Her  Majesty  to  remit  the  cause  to  the  Sudder 
Dewanny  Adatvlut  ;hQin^  of  opinion,  that  the  rejection 
of  the  evidence  npon  the   supposition  that  it  would 
go'  only  to  prove  the  same  facts  deposed  to  by  the 
sixteen    Witnesses    previously   examined,    viz.,    the 
spui'ious   birth   and    supposititious    character   of  the 
Plaintiff,    the  present     Respondent,    whicli  facts,    if 
proved,    would   liave  put   an   end   to   the    case,  was 
wholly  irregular,  and  detrimental  to  justice,  and  that 
the  decision  of  the  Judge  upon  the  personal  resem- 
blance of  the  Plaintiff  to  his  deceased    Father  could 
not  be  received  or  acted  on    by  a   Coui't  of   appeal : 
they,  therefore,  resolved  to  remit  the  cause  back  to 
Indiu^  and  advised  the  following  Order  : 

"  That  the  said  cause  be,  and  the  same  is  hereby 
remitted  back  to  the  Sudder  Dewanny  Adawlut,  as  is 
therein  set  forth  and  recommended,  whereof  the 
Judges  of  the  Sudder  Dewanny  Adawlut  at  Surat,  for 
the  time  being,  and  all  other  persons  whom  it  may 
concern,  are  to  take  notice  and  govern  themselves 
accordingly." 
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Edward  Cobb  Morgan,  Charles  Au-^ 
Gi'STUs  West,  James  Patch,    John  I 
Pascal   Larkings,  Edward  ARiii-  } Appellants; 
TAGE,  and  Henry  Alderson  Wood- 
house  ----- 


George  William  Leech  -  -        -  Respondent* 

On  appeal  from  the  Supreme  Court  of  Judicature  at 
Bombay.  .  * 

Heard  ex  parte^ 

3rd  Dec  XHIS  was  an  appeal  respecting  the  admission  of 
1841.       parties   to  practise  as  Attorneys  or  Solicitors   in  the 

The  Su-  Supreme  Court  of  Bombay,  and  involved  the  autho- 
oSStlS  J'ity  of  t^e  Judges  of  that  Court  to  make  an  Order 
at  Bombay     for   their  admission   after    having    served   for   three 

has  no  power  .  •  -,        , 

to  admit  per-  years  With  an  Attorney  m  India,  without  any  pre- 
Tyran^dSoT-  ™«  ^^^^vice  in  England. 

citors  to  By  the  Charter  and  Letters  Patent  constituting  the 

the  Courts  Supreme  Court  at  Bombay,  made  by  His  late  Majesty 
sSch  ksTr?*  C'eo/'f^e  IV.,  under  the  authority  of  4th  Geo.  IV.,  c.  71, 
qualified  in     the  Judges  of  the  Supreme  (Jourt  were  authorized  and 

the  manner 
pointed  out 
by  the  Bom-       *  Present : — Lord    Brougham,   Lord    Campbell,    Mr.   Justice 

hay  Charter     Eskine,  and  the  Right  Hon.  Dr.  Lushin  gton. 
and  Letters 
Patent  of 

1823,  establishing  the  Court — viz.,  those  who  have  been  admitted 
Attorneys  or  Solicitors  in  one  of  the  Courts  at  Westminwieir,  or  were 
practising  in  the  Recorder's  Coui'tat  Bombay,  at  the  time  of  the  publi- 
cation of  that  Charter. 

Sembh.  Where  a  matter  has  been  referred  by  Her  Majesty  to  the 
Judicial  Committee,  which  is  not  strictly  an  appealable  grievance,  their 
Lordships  may,  under  the  reservations  contained  in  the  3rd  &  4th 
Will.  rV.,  c.  41,  advise  Her  Majesty  to  grant  the  Petitioner  leave  to 
appeiil. 
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empowered  to  prove,  admit,  and  enrol  as  Advocates  and 
Attorneys,  such  and  so  many  persons  as  might  be  bond 
fide  practising  as  such  in  the  Court  of  tlie  Recorder  at 
Bombay,  at  the  tiute  of  the  publication  of  the  Charter ; 
and   also  as  Advocates,  such  and  so  many  jjersons 
having  been    admitted    Barristers-at-law,   in  England 
or  Ireland;   and  'as  |  Attorneys,   such   and  so   many 
persons  having  been  admitted  Attorneys  or  Solicitors 
in  one  of  His  Majesty's  Courts  at    Westminster,  as 
might  to  the  said  Court  appear  fit,  according  to  such 
rules  and  qualifications  as  the  said  Coiu't  should  for 
that  purpose  make  and  declare ;  to  act  as  well  in  the 
character^' of   Advocate  'as  of  Attorneys   in  the  said 
Court ;  and  it  was  also  expressly  declared,  that  no  other 
person  or  persons  whosoever  should  be  admitted  to 
appear  and  plead,  or  act  in  the  Supreme  Court  for 
and   on   behalf   of   any  [suitors :   and  it  was  further 
provided,  that  no  person,  other  than  ;  the  pei-sons  bona 
fide  practising  as  Advocates  or  Attorneys  in  the  Coiu't 
of  the  Eecorder  at  Bombaij  at  the  time  of  the  publi- 
cation  of   the  Charter,   should  be  capable  of   being 
admitted    or   eni-olled,  or  of   practising   in   the   said 
Court,  without  the  license  of  the  East  India  Company 
for  that'  purpose  first  had  and  obtained. 

On  the  13th  November,  1834,  the  Supreme  Court 
of  Judicature  at  Bomba//  made  and  published  the 
following  Order : — 

"  Any  person  desiring  to  be  admitted  as  an  Attorney, 
Solicitor,  or  Proctor,  shall  pi'oduce  a  certificate  of  his 
having  been  admitted  an  Attorney  or  Solicitor  in 
one  of  His  Majesty's  "Courts  at  Westminster,  or  of  his 
having  served  a  regular  Clerkship  of  three  years  to  an 
Attorney  or  Solicitor  in  one  of  the  Supreme  Courts  in 
India,  and  also  a  certificate  of  his  good  character  and 


Leech. 
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1S41.  ability,  signed,  in  tbe  first  case,  by  the  ^Master  with. 
'M.'jKOAz<  whom  he  shall  have  served  his  Clerkship  in  -England, 
and  also  by  one  of  the  principal  Officers  of  His  ilajesty's 
said  Courts ;  and  in  the  second  case,  by  the  Master 
with  whom  he  shall  have  served  his  Clerkship  in 
India,  and  also  by  one  of  the  principal  Officers  vf 
the  Supreme  Court  at  the  Presidency  where  such 
Clerkship  shall  have  been  served." 

This  Oi'der  was  similar  to  one  made  by  the  Supreme 
Court  of  Jfadras,  which  has  been  approved  by  the 
Chief  Justice  at  Calcutta. 

The  Appellants,  who  were  Attorneys  and  Solicitors, 
duly  admitted  and  enrolled  in  the  Supreme  Com't  at 
Bomhai/,  and  practising  there,  each  of  them  having 
been  pre\'iously  admitted  an  Attorney  of  one  of  the 
Supei'ior  Courts  at  Westminster,  presented  a  Memorial 
to  His  late  Majest}^  against  the  above  Order,  as  being 
in  contravention  of,  and  against  the  express  terms  of 
the  Charter.  The  Memorial  was  referred  to  the 
Board  of  Control,  and  some  correspondence  took 
place  between  the  rTOVornment  and  the  Judges  of  the 
Sui^reme  Court,  but  no  proceedings  were  taken  upon 
it :  nor  was  any  opinion  given  by  the  Law-officers  of 
the  Crown  or  by  the  Privy  Council  upon  its  validity. 
The  Judges  of  the  Supreme  Court  were,  however, 
directed  by  the  Home  authorities  to  address  them- 
selves, should  they  deem  it  ad\"isable  on  the  subject, 
to  the  Legislative  Council  of  India. 

On  the  30th  of  November,  1837,  the  Kespondent 
(who  had  not  been  admitted  au  Attorney  or  Solicitor  in 
either  of  the  Courts  at  Westminster)  presented  a  petition 
to  the  Supreme  Court  at  Bomhaij,  praying  to  be  ad- 
mitted an  Attorney,  Solicitor,  and  Proctor  of  that  Coiu't. 
The  petition  was  accompanied  by  a  certificate  of  the 
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registry  of  his  articles  of  Clerksliip  for  three  years 
with  Henry  Collins^  a  Solicitor  of  tlie  Supreme  Coui-t 
of  Bomhay,  and  a  certificate  of  service  under  those 
articles,  and  one  of  good  character  and  ability  from 
his  late  Master ;  and  also  fi'om  Ilenry  Roper,  Clerk  of 
the  Crown  at  Bombay,  and  fi-om  Daniel  Boivden  Smith, 
Prothonotary  and  Eegister  of  the  Sui)reme  Coui-t. 

On  the  21st  of  December,  1837,  an  Order  was  made 
by  the  Chief  Justice,  Sir  Herbert  A.  D.  Conijiton, 
in  vacation,  for  the  admission  of  the  Eespondent  to 
practise  as  an  Attorney,  Solicitor,  and  Proctor  of  the 
•said  Coiut. 

On  the  23rd  of  February,  1838,  a  motion  was  made 
in  the  Supreme  Coiu't,  on  the  affidavit  of  the  Appel- 
lants, for  a  rule  to  show  cause  why  the  said  Order 
should  not  be  discharged,  and  why  the  name  of  the 
Eespondent  should  not  be  struck  off  the  rolls  of  the 
Coiu-t ;  the  motion  was  supported  by  an  affida\it 
of  the  facts  above  stated,  and  cause  was  sIiotsti  on 
behalf  of  the  Eespondent  in  the  first  instance,'and  the 
Court  having  taken  time  to  consider,  on  the  20th  of 
February,  1838,  refused  the  motion. 

The  Appellants  petitioned  for,  and  obtained  leave 
from  the  Supreme  Court  to  appeal  against  the  above 
Order  and  admission  of  the  Eespondent  to  Her  Ma- 
jesty in  Council,  the  Prothonotary  of  the  Court  being 
ordered  to  transmit  mth  the  proceedings  the  original 
memorial  presented  by  the  Appellants  against  the 
Order  of  the  Judges  of  the  Supreme  Court  of  the  13th 
of  November,  1834,  with  the  following  minutes  of  the 
Judges  of  the  Supreme  Court  annexed  to  the  memo- 
rial, and  to  which  they  refeiTed  as  the  an.swer  of  the 
Court  to  the  present  appeal.  The  minutes  were  as 
follows  : — "  The  jurisdiction  of  the  Supreme  Courts  in 
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India  having  been  declared  by  the  Legislature  to  be 
equal,  and  a  rule  respecting  the  future  admission  of 
Banisters  and  Attorneys  ha\'ing  been  made  and  pub- 
lished by  the  Supreme  Court  at  Madras,  after  having 
been  approved  of  by  the  Chief  Justice  at  Calcutta,  it 
was  deemed  expedient  to  fi'ame  and  publish  a  rule 
precisely  similar  for  the  admission  of  Banisters  and 
Attorneys  in  the  Supreme  Court  at  Bombay. 

"  The  rule,  so  far  as  it  is  applicable  to  Attorneys,  has 
been  complained  of  by  seven  of  the  Members  practising 
at  Bomhnjj,  in  a  petition  which  is  about  to  be  ti'ansmitted 
to  His  Majesty  in  Council,  and  I  deem  it  necessary  to 
submit  these  observations,  that  they  may  accompany 
the  rule  to  the  authorities  in  England. 

"  Considering  the  different  branches  of  jurisdiction 
that  the  Court  is  required  to  exercise,  that  most  of  the 
vsuitors  at  Bombay  are  either  natives  of  the  Island,  or 
persons  who  cannot  speak  or  imderstand  the  English 
language,  and  that  Hindoos  and  Mahomedans,  in 
mattci-s  of  contracts  and  inheritance,  are  respectively 
entitled  to  have  their  oa\ti  laws  administered,  it  may,  I 
conceive,  be  ex]iected  that  persons  who,  during  three 
years,  may  learn  the  practice  of  the  Court  in  its  diffe- 
rent jurisdiction,  who  may  requii'e  a  knowledge  of  the 
language  of  the  natives  of  Bombay,  and  whamay 
thereby  and  otherwise  become  acquainted  with  their 
character,  laws,  and  usages,  will,  if  in  other  respects 
duly  (lualilied  in  conformity  uith  the  rule,  and  if 
admitted  as  Attorneys,  be  enabled  to  communicate 
dii-ectly  with  the  native  suitors,  to  comprehend  and  to 
explain  to  them  their  rights  and  liabilities,  to  prevent 
unnecessary  or  vexatious  proceedings  in  Court,  and  to 
conduct  such  as  may  be  necessary  or  imavoidable  in 
the  quickest  and  least  expensive  manner  :  such  persons, 
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by  sympathiziug  with,  the  iiaterests,  acquire  the  confi- 
denee  of  the  native  community,  and  thereby  tend  to 
arrest  the  progress  of  that  dilatory  and  ruinous  litigation 
which  has  been  long  complained  of  at  Bomhay. 

"  In  forming  my  opinion  respecting  the  expediency 
of  adopting  and  of  adl.ering  to  the  part  of  the  rule  com- 
plained of,  I  have  been  in  some  degree  influenced  by 
the  experience  -which  I  have  derived  fi'om  long  prac- 
tice at  the  Bars  of  Calcutta  and  Madras.  I  believe  that 
two-thirds  of  the  Attorneys  who  have  practised  in  the 
Supreme  C'oui't  at  Calcutta  during  tbe  last  fifteen  or 
twenty  years,  and  many  of  them  the  most  cfiicient  and 
respectable,  had  never  been  admitted  as  Attorneys  in 
the  Courts  of  Westminster  or  Dublin.  A  similar  ob- 
servation, although  not  to  the  like  extent,  may  be 
applied  to  many  persons  wh.o  have  been  admitted  to 
practise  at  lladrus. 

''II.  A.  D.    COMPTON^  C.  J. 

''Bombay,  \MiMy,  1835." 

"  I  concur  in  the  opinion  that  the  rule  adopted  by 
the  Supreme  Court  at  Madras  is  a  fit  guide  for  this 
Court.  I  think  uniformity  highly  expedient,  unless 
difference  of  circumstances  demands  that  the  rule 
shoidd  be  baiTed.  I  think  that  great  evil  arises  from 
the  want  of  dii-ect  iutercoui-se  between  Attorney  and 
Client,  and  as  to  the  residue  of  the  above  observations, 
I  am  prevented  from  expressing  an  actual  concui-rence, 
not  by  dis^sent,  but  by  not  pos-sessing  the  experience 
in  which  they  originate. 

"  J.   W.  AXDRY,  P.  J.« 

"  Bomhai/,  20th' July,  1835." 

*  As  this  appeal  was  heard  ex  parte,  no  Counael  appoariug  for 
tlie  Responilent,  it  is  deemocl  rigjht  towards  the  Judges  of  tho 
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^^^  The  appeal  was  referred  in  the  usual  form  by  Her 

MoKOAN     Majesty  in  Council  to  the  Judicial  Committee ;  but  upon 

Leech.       ^^s  coming  on  its  order  to  be  heard,  the  Court*  were  of 

opinion  that,  it  not  being  in  the  natui-e  of  a  judgment 

or  determination,  it  was  not  an  appealable  grievance 

within  the  Charter,  but  that  under  the  general  powers 

of  the  3rd  &  4th  WilL  IV.  c.  41,  and  the  terms  of 

the  reference,  it  was  competent  to   them  to   advise 

Her  Majesty  to  grant  the  Appellants  leave  to  appeal, 

^"^fs^r"     "^^^^"^^  ^'^^  accordingly  done :  the  appeal,   therefore, 

.-— •'-w-     now  came  on  for  final  hearing. 

Mr.  Serjeant  Spankie^  and  Mr.  W.  H.  Watson,  for 
the  Appellants. 

The  Charter  of  1823  prescribed  the  persons  to  be 
admitted  Attorneys,  Solicitors,  and  Proctors,  to  be  .such 
as  had  previously  practised  in  the  Recorder's  Court,  or 
had  been  admitted  in  one  of  the  Supreme  Courts  of 
Westminster,  and  declares  that  no  other  person  or  per- 
sons shall  be  admitted :  the  Supreme  Court  have,  there- 
fore, no  authority  to  make  an  Order  superseding  the 

Supreme  Com-t  to  set  out  these  minutes.  It  was  submitted,  hovr- 
ever,  on  the  papers,  that  the  reasoning  of  the  learner]  Judges  was 
founded  rather  on  the  expediency  and  proprietj'  of  the  rule  than 
on  its  legality,  or  the  power  of  the  Supreme  Com-t,  under  the  pro- 
visions of  tlie  Charter,  to  make  such  an  Order.  And  it  was  observed, 
that  the  Letters  Patent  constituting  the  Supreme  Coiu-t  at  J/arfra*, 
from  whence  the  r\de  was  copied,  authorize  and  empower  that  Court 
to  "admit  and  em-ol  such  and  so  many  personshavingbeenadniitted 
Attorneys  or  Solicitors  in  one  of  oiu-  Coiu-ts  at  Westminster,  or  being 
otherwise  capable  ;"  and  those  constituting  the  Supreme  Court  at 
Calcutta,  "  empower  the  Judges  to  admit  as  many  Advocates  and 
Attorneys-at-Law  as  to  them  may  seem  meet ;"  while  those  consti- 
tuting the  Supreme  Coxu-t  at  Bouihay  conbiin  no  provisions  similar. 
*  Present :  — Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice 
Erskine,  and  the  Right  Honourable  Dr.  Lushington. 
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pro\4sions  of  tlie  Charter.  If  an  Act  of  Parliament,  ^^^ 
or  that  which  is  equivalent  to  an  Act  of  Parliament,  Morgan 
enacts  a  particular  mode  of  doing  a  thing,  there  is  in-  leech.. 
volved  in  that  the  negative  of  any  other:  a  power,  there- 
fore, to  the  Supreme  Court  to  admit  Attorneys  certified 
and  enrolled  in  the  Courts  of  Westminster,  is  an  abso- 
lute negative  against  the  admission  of  any  persons  who 
do  not  come  within  that  description.  Vin.  Abr.,  tit. 
"  Statutes"  (E.  6),  pi.  7.  Where  there  is  an  affirma- 
tive that  a  particular  mode  is  to  be  followed,  as  where  an 
Act  of  Parliament  introduces  a  punishment  for  a  new 
ofience,  and  says,  the  party  shall  be  punished  in  a  parti- 
cular manner,  the  negative  against  any  other  mode  is 
implied,  and  the  party  can  only  be  indicted  imder  that 
particular  Statute.  The  principle  is,  that  where  there 
is  an  affirmative,  that  a  particular  mode  is  to  be  fol- 
lowed that  is  pregnant  with  a  negative,  that  no  other- 
mode  shall  be  followed.*  In  Stradling  v.  Morgan,^ 
there  is  this  passage  :  "  Wherefore,  every  Statute  that 
limits  a  thing  to  be  done  in  a  particular  form,  although 
it  be  spoken  in  the  afiirmative,  includes  in  itself  a> 
negative,  viz.,  that  it  shall  not  be  done  otherwise." 
The  Judges  of  the  Supreme  Coxirt  seem  to  think,  that 
as  it  was  the  object  of  the  Legislature  to  equalize  the 
Courts  in  India  in  point  of  jurisdiction,  that,  therefore, 
it  was  the  intention  of  the  Legislature  to  enable  all 
the  Courts  to  do  the  same  things,  and  that  as  the 
Statute,  4th  Geo.  lY.  c.  71  (under  which  the  Supreme 
Com-t  was  established),  dii-ected  that  the  present 
Supreme  Court  "  shoidd,"  upon  its  being  established, 
"  do,  execute,  perform,  and  fulfil  all  such  acts,  authori- 
ties, duties,  matters,  and  things  whatsoever,  as  the  said 
Supreme  Court  of  Fort  William  is  or  may  be  law- 
*  Dwarris  on   Statutes,  641.  Siderfin.  56.         f  Plowdcn,  206. 
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fully  authorized,  empowered,  or  directed  to  do,  execute, 
perform,  and  fulfil  witlon.  Fort  William  aforesaid," 
and  that  as  the  Supreme  Coui-t  of  Fart  William  were 
not  limited  in  their  power  as  to  the  admission  of  persons 
to  practise  as  Attorneys  or  Solicitors,  other  than  those 
already  admitted  into  the  Courts  of  Westminister,  that, 
therefore,  they  were  to  have  equal  power  and  discretion 
as  to  the  admission  of  Attorneys  or  Solicitors  into  theii" 
Courts  of  Bombay.  But  we  submit,  that  the  Statute 
merely  makes  the  general  jurisdiction  of  the  Court,  for 
the  puq^oses  of  justice,  similar  to  the  powers  and  autho- 
rity exercised  by  the  Com-t  at  Fort  William.  But 
where  the  Charter  gives  a  special  qualification  for  At- 
torneys or  Solicitors,  no  general  words  in  an  Act  of  Par- 
liament can  oveiTule  the  express  words  of  the  Charter. 
The  3rd  &  4th  Will.  IV.  c.  85,  sec.  115,  does  uot  alter 
the  law  in  this  respect,  but  rather  confiiins  it,  for  there 
it  takes  away  the  necessity  of  obtaining  the  license  of 
the  Company,  but  gives  no  general  power  to  the  Court 
to  admit.  The  lloth  section  provides,  "  Be  it  enacted, 
that  it  shall  be  la'vvful  for  any  Court  of  Justice  estab- 
lished by  His  Majesty's  Charter  in  the  said  Territories, 
to  approve,  admit,  and  enrol  persons  as  Barristers, 
Advocates,  and  Attorneys  in  such  Court,  without  any 
license  from  the  said  Company."  It  is  unnecessary  to 
speculate  upon  the  reasons  of  the  Government  in 
having  made  a  difference  in  the  Bombay  Charter  and 
that  of  Madras  (perhajjs  it  was  to  prevent  a  great 
influx  of  Solicitors),  but  we  must  take  the  Charter  as 
it  is,  and  unaffected  by  any  subsequent  Acts  of  Parlia- 
ment ;  and  we  submit,  that  the  construction  of  it  is 
plain  and  obvious,  and  that  no  implied  authority  from 
the  words  of  the  Act,  by  \'irtue  of  which  this  Charter 
was  granted,  can  control  that  plain  and  obvious  con- 
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struction.     There  is  another  objection  to  the  admission    '    \8ii.. 
of  the  Respondent,  viz.,  tliat  it  was  made  by  a  single     Moegan 
Judge  at  Chambers,  and  in  vacation,  whereas  it  ought       leech 
to  have  been  an  Order  of  the  whole  Court,  and  made 
in  term  time.     It  appears  also,  from  the  papers,  that 
the  Respondent  had,  during  his  Clerkship,  acted  as  No- 
tary public,  and  also  as  common  Assignee  to  the  Insol- 
vent Court  at  Bombay ;  but  it  is  not  necessary  to  press 
these  disqualifications :  the  Court  had  no  power,   as 
we  contend,  to  admit  him  at  all. 

The  Right  Hon.  Dr.  I.ushixgtox. 

This  is  an  appeal  from    Bombay,   and  the  circum-     ^^^Jl^"^"" 
stances  which  gave  rise  to  it  ai"e  the  following : —  ' 

On  the  13th  day  of  November,  1834,  the  Supreme 
Court  of  Judicature  promulgated  a  rule  as  to  the  admis- 
sion of  Attorneys  to  practise  in  that  Court  :  that  rule 
was  in  the  terms  set  forth  in  the  printed  papers.* 

On  the  30th  of  November,  1837,  the  Respondent, 
on  the  faith  of  this  rule,  ■  petitioned  the  Court  to  be 
admitted  as  an  Attorney  to  practise  in  that  capacity 
and  he  produced  a  certificate  of  registry  of  his  articles 
of  Clerkship  for  three  years,  with  a  Solicitor  of  the 
Court,  and  also  a  certificate  of  sers'ice  under  those 
articles,  and  also  of  good  character  and  ability  from  the 
same  Solicitor,  fi-ora  the  Clerk  of  the  C-rown  in  the 
Court,  and  from  the  Prothonotaiy  and  Registrar. 

On  the  2l8t  of  December,  1837,  the  Chief  Justice 
made  an  Order  for  the  admission  of  the  Respondent 
to  practise  as  an  Attorney. 

If  the  rule  of  Coui-t  of  the  loth  of  November,  1834, 
be  a  valid  and  legal  rule,  the  Respondent  was  well 
admitted  and  entitled  to  practi.<>e. 

*  Ante,  p.  129. 
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1 84 1.  Several  of  the  Attorneys  abeady  admitted  and  prao 

Morgan  tising  in  the  Court,  however,  entertained  a  contrary 
Leech  opinion ;  and  conceiving  that  the  admission  of  the 
Eespondent  was  not  warranted  by  law,  and  injurious 
to  theii-  own  interests,  on  the  23rd  of  February,  1838, 
moved  the  Court  for  a  inile  to  show  cause  why  the 
Order  of  admission  should  not  be  discharged,  and  the 
Eespondent  struck  oft"  the  Eolls ;  the  Eespondent  im- 
mediately showed  cause  ;  the  Court  took  time  to  con- 
sider, and  on  the  28th  of  February  refused,  the  motion. 
In  other  words,  they  held  that  the  Eespondent  was 
duly  admitted  an  Attorney  of  the  Court. 

The  Appellants  pettitioned  the  Supreme  Coiu-t  for 
liberty  to  appeal  against  the  Order  and  admission, 
which  was  granted.  At  the  hearing  of  the  ai:)j)eal  here, 
the  Eespondent  did  not  appear,  and  their  Lordships 
have  now  to  decide,  whether  the  Appellants  have  stated 
sufficient  grounds  in  law  to  entitle  them  to  a  reversal 
of  the  Order  appealed  against. 

Various  applications  have  been  set  forth  in  the 
papers,  to  the  Government  at  home,  and  other  pro- 
ceedings, the  greater  part  of  which  cannot  possibly 
enter  into  the  consideration  of  their  Lordships  in  the  . 
decision  of  this  case  ;  for  the  sole  question  to  which 
they  can  direct  their  attention  is,  was  the  admission  of 
the  Eespondent  as  an  Attorney  authorized  by  law  or 
not? 

In  determining  this  question,  our  first  consideration 
must  be  applied  to  the  Chai'ter,  whereby  the  Court 
is  constituted,  and  its  proceedings  regulated.  That 
Charter  is  for  those  purposes  equivalent  to  an  Act  of 
Parliament,  and  must  be  construed  on  the  same  prin- 
ciples. 

The   clause  applicable  to  the  general  question   is 


Leech. 


ON   APPEAL    FROM    THE    EAST   INDIES,  439 

in   these   words   (the   learned   Judge   here   read  the        1841. 
clause*).  Afo^^' 

Now  this  clause  does  three  things ;  1st,  it  provides 
for  the  admission  into  the  Court,  as  newly  constituted, 
of  all  persons  howsoever  qualitied,  who  were  practising 
at  the  time  of  the  publication  of  the  Charter  :  2nd, 
it  directs  affimiativelj^  who  shall  be  admitted,  and 
describes  the  qualifications  they  must  possess :  3rd,  it 
declares  negatively  that  no  person  not  possessing  the 
stated  qualification  shall  be  admitted. 

It  seems  difiicult  to  understand  how  any  doubt 
could  be  raised  as  to  the  meaning  of  a  clause  so  cleai'ly 
expressed;  but  from  the  papers  in  the  Appendix, 
though  the  point  has  not  been  argued  on  the  part  of 
the  Kespondent,  it  appears  that  the  Court  at  Bombay 
entertained  the  opinion,  that  the  authority  incident 
to  a  Coiu't  of  Justice  to  regulate  the  appointment  of 
its  own  Practitioners  was  not  restricted  by  this  Charter. 
It  is  not  said  that  the  Charter  could  not  restrict  such 
power,  whatever  it  may  be,  for  that  would  be  a  pi'opo- 
sition  utterly  untenable,  but  that  the  Charter  duly  con- 
strued produces  no  such  effect.  This  at  once  brings 
back  the  whole  question  to  the  interpretation  of  the 
Charter.  Now,  one  of  the  first  rules  of  construction 
is,  that  effect  shall,  if  possible,  be  given  to  every  part 
of  the  instrument ;  but  if  the  proposition  contended  for 
by  the  Supreme  Coiirt  at  Bombay  could  be  maintained, 
the  consequence  would  be,  that  the  negative  part 
of  the  clause  would  be  wholly  inoperative.  It  is 
clearly  impracticable  to  adopt  a  construction  so  wholly 
repugnant  to  the  first  principle  of  interpretation,  and 
80  repugnant  to  the  plain  meaning  of  the  words.  There 
is  no  room  for  argument  that  tliis  Charter  is  merely 
directory  of  what  shall  be  done,  and,  therefore,  open  to 

*  Paj?e  429. 


440 


CASES    IN    THK    PKIVV    COUNCIL 


1841. 
Morgan 

V, 

Leech. 


the  possible  construction,  that  what  was  permitted 
before,  was  still  allowed ;  for  it  is  not  merely  du-ectory 
of  what  shall  be  done,  but  it  is  expressly  declaratory 
of  what  shall  not  be  done. 

The  meaning  of  the  Charter  being  ascertained,  the 
.  W'hole  case  is  disposed  of  ;   for  no  question  of  conve- 
nience or  inccmvenienre  can  in  a  clear  case  be  allowed 
to  have  any  weight. 

It  is  needless  to  notice  some  other  arguments  which 
seem  to  have  been  advanced,  viz.,  the  reference  which 
was  made  to  another  clause  in  this  Charter,  whereby  a 
general  power  was  given  to  make  Eules  with  regard  to 
the  general  practice  of  the  Coui't ;  because  the  gene- 
ral power  contained  in  this  Charter  is  clearly  appli- 
cable to  another  and  a  diif  erent  matter,  and  cannot  be 
considered  as  overriding  the  express  dii-ections  given 
in  a  clause  peculiarly  and  exclusively  applicable  to  the 
appointment  of  Solicitors  in  the  Coiirt.  Again,  a  still 
further  ob.servation  seems  to  have  arisen  Avith  reference 
to  the  conclusion  of  theclau.se,  which  states,  "  And  we 
do  further  ordain  and  declare,  that  no  person  from  and 
after  the  date  of  these  our  Letters  Patent,  other  than  the 
said  persons,  being  bond  fide  practising  as  Advocates  or 
Attorneys  in  the  said  Court  of  the  Kecorder  of  Bombay 
at  the  time  of  the  publication  of  this  oiu:  Charter, 
shall  be  capable  of  being  admitted  or  em-olled,  or  of 
practising  in  the  said  C'omt,  without  the  license  of  the 
said  United  Company  for  that  pm-pose  first  had  and 
obtained."  Now  by  a  subsequent  Statute*  it  appears 
that  this  clause  was  repealed  and  rescinded  :  but  the 
whole  effect  of  that  subsequent  Statute  is  to  repeal 
this  clause,  leaving  the  remainder  of  the  px'o^dsions 
with  respect  to  the  appointment  of  Advocates  and 
Attorneys  in  full  and  undiminished  force. 

*  See.    3rd  &  -Ith  Will.  IV.  e.  86.  s.  115. 
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It  appears,  therefore,  to  tlieir  Lordships  that  the        is-ii- 
Eespondent    not    being    qualihed    to    be    admitted      Morgan 
according  to   the  Charter,    the   Supreme   Coui't   had      leech. 
no  power  to  exercise  any  ftirther  discretion  in  the 
matter,  and  that  the  appeal  must  be  pronounced  for, 
and  the  rule  admitting  liim,   and  the   rule  refusing 
to  strike  him  ofY  the  Uolls,  rescinded. 


Rajah  Deedar  IIosseix  -         -         Apprlhoif ; 


AND 


liAXEE  ZuHOOR-oox  NissA       -  -  Bn^piijideiii* 


On  appeal  from  ihr  Guilder  Diivann;/  Cowl  of 
Brnrinl.-\ 


T 


HE  question  at  issue  in  this  appeal  was  tlie  riglit 
to  a  moiety  of  the  zemindar >j  of  Pergunnah  Soorjaporc, 
in  Zillah  Purnea/i,  in  the  Proidnce  of  Bengal.     Itajah 

•'  The  family 

■'Present :  Members  of  the  JiK^in'al  Committee, — ^Lord  Brouo'ham  usage  that  a 

Mr.  Baron  Parke.  Mr.  Justice  Bosanqiiet,  Mr.  Justice  Erskina  and  nwer  bmi^'*^ 

tlie  Right  Hon.  Dr.  Lushington.  .separated,  but 

rriv>-  OouneiUor  — ^s.9«™;-,  Sir  Edward  Hyde  East,  Bart.  tS^drevmy 

t  Poportod  Z  Ben.  Sud.  Dew.  Ad.  Pep.  46  &  101  succession, 

thoug-h 
,  .  ,    ,        ,,  proved  to 

have  oxistofl  as  the  custom  lor  many  generations,  will  not  fxempt  the 
zemtmhiryh-om  tho  operation  of  Rp;j.  XT.  of  17'j;j,  ,,hich  provides  in 
case  of  intestacy,  ior  the  division  of  landed  estate  amou?  tho  heirs  of 
the  deceased,  acconlmg  to  the  Mahompdan  or  Hindoo  liw 

Eeg.  X.  of  I  son  does  not  apply  to  undivided  znnimhnes,  in  which  a 
cust^rai  prevails,  tliat  the  mhontanco  should  ho  indivisible,  but  only  to 
JunjileMnhaU,  and  other  entire  Districts  where  local  customs  prevail ; 
and.  therefore,  only  partially,  and  to  that  extent,  repeals  lieg.  XI.  of 

Ky  Reg.  IV.  of  17!);5,  it  is  jnovided.  that  in  suits  reo-ardiii"-  succession, 
inhentances,  mamago,  and  ca.ste,  and  all  religious  usa-es  and  institu- 
tions, Mahymcdan  laws  with  respect  to  Mahoiuedans,  ;uid  Hindoo  laws 
with  respect  to  Hindoos,  are  to  be  considered  as  tho  general  rules  by 
which  Judges  nie  to  form  their  decision  :  according  to  the  true  cou- 
vl  ruction  ol  which  the  Alahumeduii  law  of  each  sect  ou»Iit  to  prevail  as 
VOL.  H.  1,    '> 
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1841.  Foohir-ood-deen  Ilosseiii,   formerly  Zemindar  of  Per- 

Eajah  Dee-  (junnah  Soo?japore,  died  on  the  first  of  the  month   of 

i^ARlIossEiN  p^^^  -^200  jMoolh/ (Uth  Deeemher,  1793),  leaving  two 

EaneeZu-  Sous,   Rajah  Akbar  Ilossein,  yvho  was  his  eldest  Son, 

IIOOR-OON'  J  •/  J  7 

NxssA.  and  Rajah  Deedar  Hossein,  the  Appellant.  He  left 
also  a  Daughter,  and  the  Mothers  of  his  two  Sons, 
and  his  own  Mother,  surviving  him. 

Akbar  Hossein  maiTied  the  Eespondent,  Zuhoor-oon 
JVissa,  and  died  on  the  13th  of  Assin  1221  Moolky 
(2Sth  September,  1813),  leaving  his  Widow  and  three 
Daughters  surviving  him. 

On  the  1st  of  January^  ]815,  the  Appellant  com- 
menced an  action  in  the  Moorskedabad  Provincial 
Court  against  the  Eespondent,  for  the  purpose  of 
being  put  into  possession  of  one  moiety  of  the  afore- 
said scmindary,  which  was  in  the  possession  of  the 
Eespondent,  and  had  been  transferred  into  her  name 
in  the  lifetime  of  Akbar  Hossein,  under  an  alleged 
Bill   of   sale,    bearing   date  the    17th  of  the  month 

to  tho  litigants  of  that  sect,  and  not  the  general  or  Soonee  Mahomedan 
law. 

In  a  suit,  therefore,  by  a  party  in  possession  of  one  moiety  of  a 
zemindary,  for  recovery  of  the  other,  on  the  giouud  that  the  estate  was, 
according  to  the  family  rule,  indivisible,  it  was  held  by  the  Judicial 
Conunittee,  that  the  propertj-  not  being  a  Jinir/le  Malm!,  within  the  pro- 
visions of  Reg.  X.  of  1800,  the  family  rule,  if  proved,  was  abrogated  by 
Eef.  XI.  of  179j,  and  the  title-deeds  set  up  in  the  pleadings  not  being 
satisfactorily  proved  ;  that  the  descent  must  be  governed  according  to 
Ee".  IV.  of  1793,  by  the  laws  of  the  religious  sect  to  which  the  litigant 
parties  belonged.  The  Judicial  Committee,  in  affirming  the  judgment 
of  the  Court  below,  held  the  zemindary  divisible  among  the  co-heirs  of 
the  deceased  Zemindar,  according  to  the  laws  of  the  Sheeah  or  Ima- 
meean  sect  of  Mahomedans  to  which  they  belonged,  according  to  which 
law,  property  descends  to  the  Daughters  of  a  deceased  Brother,  in  pre- 
ference to  the  surviving  Brother. 

Where  an  appeal  had  been  dismissed  for  want  of  prosecution,  no  st«p 
having  been  taken  in  it  for  ton  years,  the  .appeal  was,  upon  petition  to 
the  Kmg  in  Council,  restored,  the  Appellant  papng  the  costs  of  dis- 
missal and  restoration  ;  it  appearing  that  the  Appellant  was  ignorant 
of  the  proceedings  necessaiy  to  be  taken  in  this  Cduntrj-,  and  had, 
though  after  the  lapse  of  some  years,  instructed  a  Commercial  house  in 
CalaiUa  to  prosi-cute  thi^  apjieal,  but  whose  Agent  in  Enf)lai,d  becoming 
insolvent,  no  proceedings  were  taken  to  bring  the  case  to  a  hearing. 
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Behdoon  1221  Moolkij  (2Stli  August,  1813),  executed       ^^ 
by  Akbar  Hosseiii,  and  by  which  he  pui'ported  to  sell  kajah  Dee- 
the  moiety  of  the  zeimadury  ta  the  Eespoudent  in  ^^^  J>ssLI^ 
consideration  of  her  marriage-settlement.  Eanee  Zu- 

The  damages  in  the  action  were  laid  at  Rs.  3,46,201,       Nissa. 
8  a.,  being  the  threefold   of  Rs.   115,400,  8  a.,   the 
annixal  jumma  (public  assessment)  of  the  estate. 

The  grounds  of  the  action,  as  stated  in  the  plaint, 
were,  that  the  late  Rajah  Fookur-ood-dcen  Hosseiii  did, 
agreeably   to  the    Wtisseeyut  (declared  wish)  of  his 
Father  and  ancestors,  make  a  "Will  to  the  following 
purport,  "  of  both  ray  Sous,   whichever  shall  be  the 
survivor,  shall  become  the  Malek  and  3Iokhtar  (the 
proprietor    and    comptroller)    of    the    whole   of   the 
zemindar;/,  and  shall  maintain  the  remaining  persons 
wh®   may   have   claims,"  and  that   he  legalized  the 
Will  by  procuring  to  it  the  evidenc-e  of  "Witnesses 
and  the  seal  of  the  Kazi*     That   after  his   death  a 
Sarbarakar  (Manager)  was  appointed  by  the  ruling 
powers  for  the  purpose  of  taliing  care  of  Akbar  Hos- 
seiii^ s  and  the  Appellant's  projjerty,  and  to   manage 
the  affairs  of  the  semindarij  by  i-eason  of  Akbar  Hos- 
seiii and  the  Appellant  being  of  tender  years;    and 
that  for  their  subsistence,  and  that  of  their  paternal 
Grandmother,  and  their  two  Mothers,  and  their  Sister, 
a  Moshaira  (monthly  stipend)  was  fixed  by  Mr.  Cole- 
brooke,  the  Judge  of  the  Zillah  Purneah,  in  which  the 
property  was  situate.     That  when  Akbar  Hossein  and 
the  Appellant  arrived  at  years  of  discretion,  a  requi- 
sition was  made  by  the  Board  of  Revenue,  through 
the  Collector  of  Zillah  Purneah,  of  what  their  respec- 
tive ages  Avcrc,  and  of  the  genealogical  table  of  their 
ancestors,  and  that  when  their  ages  Averc  ascertained, 
''  The  Makomedan  Jiflprf'. 
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and  the    geneulogicul   table    gone   into,  a    Bundobust 
(arrangement)  was  made  with  Akbar  Ilossein  and  the 
Appellant,  by  the  orders  of  the  ruling  Powers,  from 
the  Bengal  year  12U7  (lSOO-1),  by  virtue  of  the  grant 
to  them  of  a  single  Siinnud  (deed  of  grant),  and  the 
acceptance  from  them   of  one  KabooUat  (engagmcnt), 
and   without    separating  either    the  jtinwia   (public 
assessment)  or  the  lands  of  the  zcmimluiy,  which  were 
continued  whole  and  entire ;  and  that  upon  considera- 
tion of  the  Will,  the  late  paternal  Grandmother  and 
Sister  of  Akbar  Ilossein  and  the  xippellant  used  diu'ing 
their  lifetime  to  receive  their  3Ioshaiya,  and  both  their 
Mothers  to  that  day  received  their  3Ioshaira  to  main- 
tain themselves  with.     That  this  had  been  a  practice 
of  old,  and  had  always  been  observed  in  the   Appel- 
lant's family.     That  there   was  not   betw^een   Alcbar 
Hossein  and  the  Appellant,  disagreement  or  misun- 
derstanding in  any  shape  whatever,  or  any  proposition 
as  to  a  division  of  the  zcmiadanj.     That  the  Bill  of 
sale  above  referred  to,  and  a  Deed  of  gift  of  Akbar 
Jlossciii's  personal  property  in  favour  of  his  Daughters, 
which  had  been  executed  at  the  same  time  with  the 
Bill  of  sale,  had  been  procured  by  fraudulent  means, 
and  -when  Akbar  Ilossein  was  in  a  state  of  bodily  and 
mental    incapacit)-.     That     the     zeinindary  had,    for 
fourteen  generations  together,   devolved  to  the  male 
offspring,  and  that  no  Bill  of  sale  or  Deed  of  gift  had 
ever  taken  place  among  them.     That  the  Bill  of  sale 
and  Deed  of  gift  had  been  framed  by  artitice  and  fraud, 
and  were    considered   illegal  according   to   law,    and 
that  by  virtue  of  the  Will  and  the  KabooUat,  and  the 
practice  observed  in  the  family,  and  the  genealogical 
table,  the  whole  of  the  zcmindanj  was  the  right  and 
title  of  the  Appellant. 
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On  the  2-3th  of  Juhj,  1815,  tlic  Ecsponclent  pnt  in       is-ii. 
her  answer  to  tlie  plaint,  to  the  effect,  that  she  denied  Eatah  Dee- 
the   AppeUant's    allegations   as   to   the   rule   of   the  dahHosseix 
family,    and   the    Wussecijut  (declared   Ansh)   of  his  R-^^'ee  Zu- 
anccstors,  and  the  Will  of  the  late  Rajah  Fookur-ood-      Nissa. 
dcoi  Ilosseln ;  and   as  to  the  zcnii.ndarij  not  having 
been  divided,  and  never  having  devolved  to  the  female 
branch  ;  and  stated  that  the  Appellant,  in  the  lifetime 
and  since  the  death  of  Akbar  Ilosseiii,  had  preferred 
divers  petitions,  whose  pnrporf  Avas  different  front  each 
other,  to  the  Register,  the  Judge  of  the   '/Allah  Court, 
the  Collector  of  that  place,  the  Board  of  llevenue,  the 
Moor-ihcdahad  Provincial  Court,  and  the  Sutklcr  Dc- 
tvannij  Adawliit,  and  that  his  representations  had  been 
clashing  and  inconsistent.     That  the  non-portionment 
of   the   zemiadanj   was    in    violation   of   the   Maho- 
niedan  law,  and  nuUitied  the  provisions  of  Eegiilation 
XI.  of  1793.*     That  the  non-division  of  the  zcmiii- 

*  Eegiilation  XI.  of  1793,  after  reciting  that  "a  custom,  origi- 
nating in  considerations  of  financial  convenience,  was  established 
in  these  Provinces  under  the  native  administrations,  according  to 
■which  some  of  the  most  extensive  zemindarin  are  not  liable  to 
division.  Upon  the  death  of  the  proprietor  of  one  of  these  estates, 
it  devolves  entire  to  the  eldest  Son  or  next  heir  of  the  deceased,  to 
the  exclusion  of  all  other  Sons  or  relations,"  enacted  by  sect.  2, 
that  after  the  1st  of  Jidij,  179-1,  if  any  Zemindar  shoidd  die  with- 
out a  WOl,  or  without  having  declared,  by  a  writing  or  verbally,  to 
whom  and  in  what  manner  his  or  her  landed  property  was  to  devolvo 
after  his  or  her  demise,  and  shoidd  leave  two  or  more  heirs,  who,  by 
the  Mahomedan  or  Hindoo  Law  might  be  respectively  entitled  to 
succeed  to  a  portion  of  the  landed  property  of  the  deceased,  sucli 
persons  should  succeed  to  tlie  shares  to  which  they  might  be  so 
entitled  ;  and  by  sect.  3  it  was  further  enacted,  and  if  one  or  more, 
or  all  of  the  sharers  of  such  Zcmiiidnr,  should  be  desirous  of 
having  separate  po5j:je.jsion  of  their  rctpc'-tivc  bharcs,  a  division  of 
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dary  between  the  Brothers  of  her  Husband's  Father  and 
their  ancestors,  was  oAving  to  nothing,  but  that  there 
had  existed  unbounded  friendship  and  understanding. 
That  as  to  the  zemindanj  being  written  in  the  names 
of  the  elder  Brothers  during  the  minority  of  the 
younger  Brothers,  and  that  the  younger  Brothers  when 
they  came  of  age  made  no  dispute,  this  had  happened 
because  the  whole  of  the  younger  Brothers  died  with- 
out issue ;  but  that  had  any  of  their  issue  existed,  it 
woidd  have  become  necessary  to  make  an  apportion- 
ment of  the  estate ;  and  that  for   these   reasons   the 

tlie  estate  should  bemade  in  the  manner  directed  inUegiilation  XXV 
of  1793,  and  such  sharer  or  sharers  should  have  the  separate  pos- 
session of  such  share  or  shares  accordingly ;  but  if  there  should  be 
three  or  more  sharers,  and  any  two  or  more  of  them  should  be  de- 
sirous of  holdingtheir  shares  as  ajoint  undivided  estate,  thej- should 
be  permitted  to  keep  their  shares  united  accordingly.  And  by  the 
same  Regulation,  sect.  4,  it  was  also  enacted,  that  if  anj-  two  or 
more  sharers  should  keep  theii-  .shai-es  united,  a  manager  for  their 
joint  estate  was  to  be  appointed ;  and  if  any  one  or  more  of  such 
sharers  should  appl}'  to  have  separate  possession  of  his  or  their 
share  or  shares,  the  proportion  of  the  ]}u\t\ic  juinma  charged  upon 
the  whole  estate  which  is  to  be  assessed  on  such  share  or  shai-ee, 
was  to  be  adjusted,  acco:-ding  to  the  rules  prescribed  in  sect.  10, 
Regulation  I.,  1793.  And  it  was  also  provided,  by  sects.  5  and  6, 
that  nothing  contained  in  the  said  Regulation  was  to  be  construed 
to  entitle  any  person  to  a  share  of  an  estate  which  might  then  be 
held  entire  by  any  individual,  or  that  might  devolve  to  any  individual 
prior  to  1st  July,  1794,  in  exclusion  of  the  other  heirs  of  the  last 
proprietor,  under  the  custom,  nor  to  prohibit  any  actual  proprietor 
of  land  bequeathing  or  transferring  by  WiU,  or  by  a  declaration  in 
wi'iting  or  verbally,  either  prior  or  subseqiient  to  the  1st  Jaly,  1794, 
his  or  her  landed  estate  entire  to  his  or  her  eldest  Son  or  next  heir, 
or  other  Son  or  heir,  in  exclusion  of  all  other  Sons  or  heirs,  or  to 
anj'  person  or  persons,  or  two  or  more  of  his  or  her  heii-s,  in  exclu- 
sion of  all  other  persons  or  heirs,  in  the  proportions,  and  to  be  held 
ill  the  nuiuner  whith  ::uch  proprietor  mi^ht  think  proper 
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circumstance  could  be  no  ground  of  proof  as  to  a  rule      .Jf_"'^J^ 
in  the  family.     That  in  fact  the  zemindai-y  in  question  E.\jah  Dee- 
used  to  be  written  only  in  the  names  of  the  elder  Sons  ^.^ 

of  her  Husband's  ancestors  ;  and  that  if  the  Appellant  ^^^^^^"^^^ 
adduced  this  instance  as  making  out  his  case,  he  was  Kissa. 
not  entitled  to  the  half  of  the  estate  which  he  had  iu 
his  possession.  That  the  rule  in  former  times  iu  the 
families  of  great  Rajahs  of  not  dividing  the  Raj, 
which  used  only  to  devolve  to  the  eldest  Son,  was 
in  opposition  to  the  Ordinances  of  the  law,  and  the 
8astra*  and  was  clearly  the  cause  of  the  spoliation 
of  the  rights  of  other  lieii-s  ;  and  that  Eegulation  XI. 
of  1793  had  been  enacted  for  the  purpose  of  doing 
a\S'ay  and  cancelling  such  rule.  That,  in  fact,  when 
her  late  Husband  and  the  Appellant  were  infants,  Mr. 
Colcbrooke,  the  Judge  of  Zillah  Purneah,  fixed  the 
zemindar  in  question  in  the  joint  names  of  her  Hus- 
band and  the  Appellant,  under  the  provisions  of  the 
said  Eegulation,  and  appointed  a  Manager.  That 
after  a  Husband  came  of  age,  he,  upon  consideration 
of  the  Oixlinances  and  the  law,  and  the  Eegulations  of 
Government,  made  no  altercation ;  but  in  conjunction 
with  the  Appellant,  prefcn-ed  a  Durkhcist  (petition)  for 
a  Khood-lnndvbust  (a  settlement  made  by  Govern- 
ment direct  with  the  Landlord),  and,  agreeably  to  the 
prayer  of  the  petition  presented  by  both  the  Brothers, 
a  Tahud  of  (agreement  for)  the  semindary  in  question 
was  given  to  both  Brothers  in  the  shape  of  Khood- 
hundobust  in  the  year  1207  B.S.  (1800-1) ;  and  her 
late  Husband  and  the  Appellant,  in  order  that  an  effi- 
cient management  of  the  estate  might  take  place,  and 
because  there  was  no  misunderstanding  between  them, 

*  Tlie  Dharma  Sastra.  the  oode  of  law,  ronsistiiig  of  the  Teit- 
kiouk  ami  (.'ommeiitarie!>. 
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^841-        appointed   Baloo  Sookh    Lai  theii'   Sarharakar,   and 

Kajah  Dee-  making  the  collections  through  him,   used  every  J'ear 

„  '^* '  '■''  to  take  one  moiety  of  the  profits  which  accnied.     And 

Eanee  7.V-   tJiat  under  the  provisions  contained  in  tlic  fifth  section 

HOOR-OOX 

XissA.  of  the  above  Regulation,  this  could  not  be  overturned. 
That  the  Appellant's  assertion  that  the  zcmindanj 
never  devolved  to  the  female  part  of  the  family  was 
eiToneous ;  and  that  the  medium  through  wliich  the 
'^emindani  came  into  the  hands  of  Mahomed  Saced, 
the  Father  of  the  great  Grandfather  of  her  late  Hus- 
band, was  through  his  inheriting  from  Bed//  Boirshcen, 
his  Wife.  That  the  Appellant's  allegation  of  the 
Wusseei/iit  of  his  ancestors  and  the  "Will  of  his  Father, 
were  fabrications,  and  in  discord  with  all  the  Durlc- 
hasts  (petitions)  which  he  had  presented.  That  if 
there  was  in  reality  a  T\'ill,  the  Appellant  could  not 
have  had  the  least  dread  of  the  Bill  of  sale  and  Deed 
of  gift ;  and  that  the  existence  of  such  an  insti-ument 
eoidd  not  be  reconciled,  with  the  opposition  to  the 
Bill  of  sale  and  Deed  of  gift,  by  pleadings  which  were 
inconsistent  with  each  other.  That  it  had  been  a  rule 
of  long  standing,  that  when  a  Rujah  or  zemindar 
made  a  "V\'ill,  as  to  the  disposal  of  his  effects  or  estates, 
he  immediately  made  a  communication  of  the  cii-cum- 
stance  to  the  Government ;  and  that  had  the  Will, 
which  the  Appellant  alleged,  been  a  ti-ue  one,  he 
would  have  made  a  report  respecting  it  to  the  ruling 
power;  and  when  he  opposed  the  Bill  of  sale  and 
Deed  of  gift  being  registered,  would  have  produced  it ; 
that  he  neither  produced  nor  made  mention  of  it  before 
the  Eegistrar,  or  the  Collector,  or  the  Judge  of  tlie 
Zillah,  or  the  Board  of  Revenue,  or  the  Moorshedabnd 
Provincial  Coiu-t,  or  the  Siidder  Dcnmnny  Adatvliit ; 
and  that  there  could  be  no  doubt,   therefore,  ut  its 
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being  a  forgeiy.     That  if  the   Wusseeyut  and  Will,       ,^f^ 
alleged  by  the  Appellant,  were  genuine,   and  the  Ap-  Eajah  Dee- 
pellant  had  conceived  himself  entitled  to  the  whole  of  ^^^  ^ObsEiN 
the  zemindarii,   under  the  rule  observed  in  his  family,   Eaiose  Ztt- 

•''  •  n       1  HOOR-OON 

and  if  it  had  not  been  customary  that  portions  of  the  Nissa. 
zcmindarij  went  to  the  female  branch,  the  Appellant 
would  not  have  obtained  from  liis  Mothers  two  Bills 
of  sale  and  Deeds  of  gift,  specifying  in  them  their 
rights  and  portions,  and  procured  to  them  the  seal  of 
the  Kazi^  and  got  them  registered  by  the  Eegistrar ; 
and  that  it  was  clear,  therefore,  that,  antecedent  to 
that  affair,  there  was  no  Wusseeyut  or  Will.  The  Ee- 
spondcnt  by  her  answer,  further  stated,  that  during 
the  lifetime  of  her  late  Husband,  the  Appellant 
brought  actions,  for  an  account  of  the  charges  iu- 
ciuTcd  in  the  Iman-hara  (religious  establishment)  and 
of  his  share  in  the  goods  and  jewels  of  his  paternal 
Grandmother ;  and  that  whilst  his  Brother  was  living, 
the  Appellant  presented  a  petition  to  the  Judge, 
setting  forth  that  he  had  two  suits  pending  against  his 
Brother;  and  that  as  his  Brother  was  selling  and 
giving  away  by  grant  the  whole  of  the  semindary  and 
effects,  and  was  making  a  transfer  of  names,  there 
would  be  no  assets  to  answer  the  decrees  in  such 
causes,  if  given  in  his  favour.  That  the  Appellant 
had  also  presented  a  petition  to  the  Board  of  Ecvenue, 
praying  that  a  Sarharakar  should  be  deputed,  and 
agi'ccing  to  accoimt  to  her  for  the  receipts  and  dis- 
bursements, and  to  furnish  her  with  her  necessary  ex- 
penses. The  Eespondent  by  her  answer,  also  denied  the 
allegations  of  the  plaint,  as  to  the  Bill  of  sale  and  Deed 
of  gift  having  been  obtained  by  fraud,  and  as  to  the 
incompetency  of  Ahhar  Ilosseiii,  and  asserted  the  15111  of 
sale  and  Deed  of  gift  to  be  good  and  legal  instrunieiits. 
YOL.   II.  p  2 
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1841.  The  Appellant  filed  a  replication  to  the  answer,  en- 

Eajah  Dee-  lai'ging    iipou  the  grounds  stated  in  the  plaint,  and 

,°**'       alleging  that  there  had  been  a  "writing  between  him 

Ranee  Zu-    j^j J  ];jjg  \c^^^^  Brother  in  support  of  the    Wusseeyui  of 

i^issA.       their  ancestors. 

The  Respondent  rejoined,  answering  in  detail  the 
allegations  of  the  replication,  and  suggesting  that  the 
alleged  writing  between  the  Appellant  and  his  Brother 
was  fabricated.  The  rejoinder  also  alleged,  that,  ac- 
cording to  the  Futwas  (opinions  of  the  Law-officers), 
and  the  texts  on  which  the  Futvns  were  foimded,  a 
Wussccyut  is  not  legal  when  made  in  favour  of  an 
heir. 

.  Much  documentary  evidence  was  adduced,  and  many- 
Witnesses  examined,  both  on  the  part  of  the  Appellant 
and  of  the  Eespondcnt. 

Amongst  the  documents  exhibited  by  the  Ap- 
pellant, was  one,  purporting  to  be  a  copy  of 
the  alleged  Will  of  Rajah  FooJcur-ood-deen  Jlossem, 
bearing  date  the  15th  of  jMaffh  1199,  B.S.  (25th 
Jamcar//,  1793),  recorded  in  the  Collector's  office,  and 
an  instrument  purporting  to  be  an  Ikrarnamah 
(agi'eement)  under  the  seals  of  Akhar  Hossein  and 
the  Appellant,  bearing  date  the  11th  Assin  1217 
MooHaj  (2nd  October,  1810),  to  the  following  effect : 
"We,  Akbar  Hossein  and  Deedar  Hossein,  Sons  of 
the  deceased  Rajah  Fookur-ood-decn  Hossein,  inhabi- 
tant of  Kusha  Khurga,  in  Pergunnah  Soorjapore, 
Avhile  in  sound  health  and  in  the  possession  of  our 
faculties,  and  while  equal  to  all  legal  acts,  do  make 
this  good  and  legal  declaration,  that  among  om-  fore- 
fathers there  never  has  a  di\dsion  been  made  of  the 
zcmindurij.  On  the  other  hand  a  division  of  the 
zcmindarii  has  been  forbidden  to  be  made,   and  there 
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are  Wussecuutiiamahs  of  our  ancestors,  made  by  tlie        1^41. 
agreement  of  heirs  to  the  following  effect,  that  is  to  Eajah  Dee- 
say,  the  zemindar y  of  us  the  contracting  parties  has     "     ,, "" 
never  been  divided  among  the  heu-s,  nor  will   this   EajteeZu- 
ever  be  done.     And  upon  the  rule  observed  m  the       Nissa. 
family,   and  bj''  the   Wusscei/atnamahs  of  our  proge- 
nitors,   such  person   from  among   tlie  male   line,  as 
shall  be  the  survivor,  shall  be  in  the  occupation,  and 
the  Malik  and  Mookhtar  of  the  whole  zeniindanj ^  and 
shall  maintain  the  other  heii's  who  may  be  entitled  to 
it.    In  fact,  our  Father,  going  upon  the  rule  observed  in 
our  family,  has  executed  a  Wusscejjutnamahy  and  after 
the  death  of  our  Father,  dm'ing  the  time  we  were  in- 
fants,  there  was  a  Sarbarakar  appointed  to  the  whole 
of  our  zemindari/^  by  Order  of  the  Court  of  Wards. 
Now,  that  we  have  come  to  yeai-s  of  discretion  and  of 
age,  We  do,  by  the  agreement  of  the  heirs,  and  in 
pursuance  of  the  rule  observed  in  our  family,  agree 
and  give  in  writing,  that  while  both  of  us  Brothers 
exist,  Avc  shall  keep  the  zcmindanj  m  our  control ; 
and  Ave  shall  never  divide  and  take  the  zemindary. 
There  shall  bo  on  the  part  of  both  Brothers  a  Sarba- 
rakar in  the  zonindary,  who  shall  pay  in  the  public 
revenues,  and  shall  pay  over  to  both  of  us  Brothers, 
the   profits  that   may  accrue  therefrom.     And  (God 
forbid)  whichever  of  both  of   us  Brothers  shall  die 
first,  and  shall  leave  no  Son,  his  heii-s  shall  have  no 
power  to  claim  the  zemindary  left,    and  they  shall, 
upon   the   custom   observed    in   the   family,   receive 
a  stipend  only   for  tlieir  subsistence ;  and  the   Bro- 
ther  who    shall   survive    shall   continue   Malik   and 
Mookhtar  of    the  whole    zemindary^   &c.,    upon   the 
rule  of  the  family,  and  the  Wussccyut  of  our  ances- 
tors.    These    few    lines  Lave    been  written    as  an 
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1S41-  admission  of  the  Wusseeyut  in  question,  that  at  the 
Rajah  Dee-  time  of  need  they  may  prove  sendceable."  It  ap- 
DAR  ^ossELs  pgfjj,g^^  howevoi',  that  the  copy  of  the  above  alleged 
EaxeeZti-   Will,    recorded    in    the   Collector's    office,    had  not 

nooR-OoN        ^  r     ^  •  ■ 

NissA.  the  Collector's  signatui'e ;  and  there  were  discre- 
pancies in  the  evidence  of  the  Witnesses  who  were 
examined  on  the  subject  of  the  IJcranianiah.  In  sup- 
port of  the  alleged  rule  of  the  family,  the  Appellant 
also  exhibited  a  rejoinder,  filed  by  Akbar  Mossein, 
in  a  suit  instituted  by  his  Mother  against  him, 
and  in  which  it  was  contended,  that  he  had  admitted 
the  rule  of  the  famUy,  and  a  genealogical  table  of  the 
family.  It  appeared,  however,  by  this  table,  and  by 
other  evidence,  that  the  semindary  had  not  always 
devolved  to  the  male  branch  of  the  family,  and  that 
the  Appellant's  and  his  late  Brother  Akbar  Hosseiii's, 
and  their  Father,  Fookur-ood-deen  Hossciii's,  right  in 
the  zemindar y  had  sprimg  from  3Iussumui  Roivsheen 
Beebtf^  who  was  manied  to  Mahomed  Saeed,  the  Ap- 
pellant's and  Akbar  JTosscin's  great  Grandfather. 

The  documentary  evidence,  on  the  part  of  the  Re- 
spondent, consisted  for  the  most  part  of  the  proceed- 
ings and  insti'uments  referred  to  in  her  answer  to  the 
plaint.  The  parol  evidence  on  both  sides  related 
almost  exclusively  to  the  cu'cumstances  attending  the 
execution  of  the  Bill  of  sale  and  Deed  of  gift,  and 
to  the  capacity  of  Akbar  Hossein  at  the  time  when 
they  were  executed. 

In  the  coui'se  of  the  proceedings  in  the  Moorsheda- 
lad  Provincial  Court,  the  Moulavk*  of  the  City  Court 
of  MoorsJicdabad  was  consulted  as  to  the  validity  of 
the  alleged  Will  of  Rajah  Fookur-ood-dccn  Hossein,  and 
of  the  Bill  of  sale  and  Deed  of  gift;  and,  from  the 
'•'■■  Maliomcdan  laivj-er. 
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ansvcr  given  by  him,  it  appeared  that  the  Will  couhl      ^^ 

not  be  uphckl  by  the  Mahomcdau  law,  but  that  the  Eaj.ui  Dee- 

Bill  of  sale  and  Deed  of  gift  were  good  and  legal.     The  '     j,. 

same  Iloulavie  was  afterwards  further  consulted  on  ^axee  Zu- 

HOOK-OON 

the  question,  whether,  supposing  the  Ikrarnamali  to  Nissa. 
be  genuine,  the  Bill  of  sale  and  Deed  of  gift  would  be 
valid,  and  he' gave  his  opinion  that  the  Ikrarnamali 
was,  according  to  the  Mahoraedan  law,  a  Will  made 
by  Akhar  11  ossein  and  D cedar  Hossein ;  and  that 
according  to  law,  it  was  legal  for  a  Testator  to  turn 
fi'om  his  Will,  and  that  Akbar  Hossein  having  made  a 
sale  to  his  Wife,  and  a  donation  to  his  Daughters, 
showed  that  ho  had  turned  from  his  Will,  and  that 
the  sale  and  donation  made  by  Akhar  Hossein,  in 
favour  of  his  Wife  and  Daughters,  subsequently  to 
the  execution  of  the  Ihrarnamah,  were  not  invalid, 
according  to  law. 

The  cause  was  heard  in  tlie  MoorsJicdahad  Provincial 
Court  at  different  dates,  and  on  the  27th  of  August^ 
1817,  the  senior  Judge  of  the  Court  g-ave  judgment, 
by  which,  after  observing  on  the  evidence,  and  the 
suspicion  wliich  attached  to  the  alleged  Will  and  Ikrar- 
namah,  and  stating  liis  opinion,  that  it  had  been  fully 
proved  that  Rajah  Akhar  Hossein  executed  the  Bill  of 
sale  and  Deed  of  gift  v.diilc  in  possession  of  his  reason 
and  intellect,  he  concluded,  that  as,  according  to  the 
ahura,*  the  Will  of  Rajah  Fookur-ood-decn  Hossein 
Avas  invalid  and  null,  and  as  the  Hcrarnamah  did  not 
vitiate  or  render  null  and  void  Akhar  Hossein''s  sale 
and  donation,  th(!  Appellant's  claim  avus  ill-placed  and 
ini]iroper ;  and  the  licspondent's  right  and  title  to  one 
moiety  of  the  zc/nindar//,  which  had  been  sold  to  her, 

*  Tlic  Muhomcduii  l;iw. 
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1S41.        -y^ag  jiigt  aiid  proper.     And  it  was  accordingly  ordered, 

Eajau  Dee-  that  the  cause  be  dismissed,  and  that  the  Eespondent 
DAnHossEi:!  ,•  •  ■  £  -u   li    1,  £  i.1, 

y  continue  in  possession  oi  one  hail-share  oi  the  zenwi' 

Eanee  Zu-    darii,  and  that  the  Appellant  refrain  from  iuterferius 

HoOR-OoX  ... 

NissA.       or  meddling  ia  it,  and  pay  the  costs. 

The  Appellant,  being  dissatisfied  with  this  decision, 
appealed  to  the  Sudder  Dcivanny  Adcmlut. 

The  cause  was  heard  by  John  Fcndall,  Esquire,  the 
then  chief  Judge  of  the  Court,  and  by  S.  T.  Goad, 
Esquire,  the  Fourth  Judge,  at  different  dates  ;  and  on 
the  24th  of  May,  1820,  judgment  was  pronounced  by 
the  Fourth  Judge.  The  judgment  was  to  the  effect, 
that  there  was  no  doubt  that  the  alleged  "Will  of  Rajah 
Fookur-ood-deen  Hosse/'n,  and  the  alleged  Ikrarnamah, 
were  fabrications  and  forgeries,  and,  therefore,  that  the 
Appellant's  claim  was  such  as  should  be  dismissed ; 
but  that,  as  the  Fii'st  Judge  of  the  Moorshedabad 
Provincial  Court  had  given  a  decree  to  the  Eespon- 
dent, for  one  moiety  of  the  zemiiidary,  it  was  proper, 
before  affirming  the  decision,  to  ascertain  the  validity 
of  the  BUI  of  sale ;  that,  under  the  cu-cumstanees,  the 
13ill  of  sale  had  not  been  established  ;  and,  admitting 
it  to  be  legal  according  to  the  jMahomedau  law,  could 
not  be  taken  as  a  sufficient  gi'ouud  to  affirm  the  deci- 
sion given  by  the  Provincial  Court ;  and  that  it, 
therefore,  became  necessary  to  divide  the  zemindar// 
according  to  the  Furrau  (law  of  division)  among  the 
heirs  of  the  defunct.  That  the  assertion  that  the 
cemindary  always  devolved  to  the  male  branch  o4  the 
faniUy,  and  never  went  to  the  female,  had  not  been 
established;  for  that  it  had  been  shown  that  the 
Appellant's  and  his  late  Brother,  Akbar  Hosseiti's,  also 
their  Father,  Fookur-ood-deen  HosseuCs,  right  in  the 
^.cmiadarj  had  sprung  hom  Mussiimut  Roicshccn  Bcchy, 
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who  was  married  to  Mahomed  Saeed,  the  Appellant's 
and  Akhar  Ilossevi's  Great  Gi-andfatlK>r.  That  the 
Appellant  had  fabricated  a  Wusseeyutiiamah,  in  order 
to  prove  the  rule  obsei'ved  in  his  family ;  and  that 
had  there  been  this  rule  in  the  Appellant's  family,  it  Avas 
not  necessary  to  write  a  Wusseeyutnamah  and  an  Ikrar- 
na?)iah,  and  that  hence  it  was  clear  that  the  nde  never 
existed  in  the  Appellant's  family.  That  it  appeared, 
therefore,  to  be  fit  and  proper  that  the  genealogical 
table,  filed  in  the  cause,  be  laid  before  the  Mahomedau 
law-officers  of  the  Court,  in  order  to  theii-  propound- 
ing the  law,  as  to  how  many  Saliams  (shares)  the 
zemindai'tj  left  by  Rajah  Akbar  Hossciii  should  be 
divided  into,  and  how  many  Sahams  should  go  to  the 
heirs  of  Akbar  Ilossein,  and  to  which,  particularizing 
the  Sahams  to  each ;  but  as  that  opinion  was  not 
in  agreement  with  the  opinion  of  the  First  Judge  of 
the  Moorshedahad  Provincial  Court,  recorded  in  the 
decree  of  the  27th  of  August,  1817,  and  on  that 
account  the  decision  of  the  Provincial  Court  seemed 
to  be  such  as  shoiUd  be  reversed  and  annulled,  it  was 
ordered  that  the  papers  in  the  cause,  with  that  pro- 
ceeding, should  be  laid  before  another  Judge  of  the 
Sudder  Dewanmj  Adawlut,  so  that,  should  the  Judge's 
opinion  agree  with  that  then  given,  the  decree  of  the 
Provincial  Court  might  be  reversed  and  annulled,  and 
a  final  order  passed  to  bestow  the  property  left  by 
Rajah  Akbar  Ilossein  to  his  heirs  under  the  Furrai~. 

The  cause  then  came  on  before  Courtney  Smith, 
Esquire,  the  Officiating  Judge  of  the  Court.  In  the 
course  of  the  proceedings  before  this  Judge,  a  search 
was  directed  for  cases  decided  in  the  Sudder  Dewarnvj 
Adaidut,  in  which  orders  had  been  given  that  the  real 
property  should  not  bo  divided  among  the  heirs,  not- 
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^  1S41.       ^^-itlistanding   the  cuactmeut  of   the  Eegulation   XI. 
Eajaii  Dee-  1793  J  and  for  the  purpose  of  ascertaining  what  had 

DARHoSSEES    1  1  1  / 1         /-(  i  J!  •  •  1 

J.  been  done  by  the  L  onrt  on  lormer  occasions  m  regard 

R\^rEB7AT.    j-Q  marriage  settlements  made  on    Wives.     And  the 

HOOR-  OOX  ° 

NissA.  records  of  the  following  cases  were  produced,  namely, 
the  cause  Isshanchtind  Roy  v.  Isshurchund  Roy,  der 
cided  on  the  23rd  of  February,  1792  ;  Ramgimga  Deo  v. 
Doorganiimee  Johra),  decided  on  the  24th  of  March, 
1809  ;*  Baboo  IsJmrrcpershand  S/'ny  v.  Baboo  Saheh 
Zada  Sing,  decided  on  the  26th  of  May,  1803 ; 
Koonwur  Bodh  Singh  and  others  v.  Seonath  Singh,  de- 
cided on  the  17th  of  November,  1813  ;t  Gungagooind 
Sing  V.  Rajah  Madho  Sing,  decided  on  the  4th  of  June, 
1804  ;  Gholam  Husun  Ali  v.  Zcinub  Bcebec,  decided  on 
the  20th  of  July,  1801  ;%  Ali  Buhh  Khan  v.  Kaeem 
Beebee,  decided  on  the  24th  of  August,  1804  ;§  Mina 
Moohiimmud  and  JIyaut-o-nisa\.Jareut-oz-Zohra  Begum 
and  others,  decided  on  the  22nd  of  July,  1808  ;|[ 
Wiijih-on  Nisa  Khanum  v.  Mir^a  Husun  Ali,  decided 
on  the  30th  of  December,  1808  ;^  Omduton  Nisa 
Begum  v.  3Iir::a  Asud  Ali,  decided  on  the  19th  of  May, 
1809  ;**  Mecr  Nujib  Ollah  v.  Mussummaut  Doordana 
KJiatoon,  decided  on  the  21st  of  August,  ISOo.ff 

Petitions  were  also  presented  by  the  Appellant  and 
the  Eespondent ;  the  Appellant  by  his  petition  in- 
sisting on  his  title  as  founded  on  the  family  rule,  and 
contending  that  the  rule  was  not  repugnant  to  the 
Mahomedan  law,  or  to  Regulation  XI.  of  1793.  And 
the  Eespondent,  by  her  petition,  contending,  that  any 

*  1  Ben.  Slid.  Dew.  Ad.  Eep.  270. 

t  2Ben.Sud.  Dew.  Ad.  Eep.  92.  +  1  Ben.  Sud.  Dew.  Ad. Eep.  -18. 
§  1  Ben.  Slid.  Dew.  Ad.  Eep.  83.  ||  1  Ben.  Sud.  Dew.  Ad.  Eep.  243. 
If  1  Ben.  Sud.  Dew.  Ad.  Eep.  266.  **  1  Ben.  Sud. Dew.  Ad. Eep.  276. 
tt  1  Ben.  Sud.  Dew.  Ad.  Eep.  103. 
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rule  which  might  be  observed  in  a  family,  directing      ^^ 
that  a  zemindary  should  not  be  divided,  went  for  no-  Raj^  Dee- 
thing  when  opposed  to  the  Mahomedan  law.     That    ^     ,,. 
Eegulation  XI.  of  1793,  completely  overturned  this  '^^^if^^ 
mischievous  rule.     That  as  after  the  death  of  Fookur-      Nissa.  . 
ood-deen  Hossein,   the  Father  of  Akbar  Hossein  and 
Deedar  Hossein,  both  the  Brothers  of  their  own  fi-ee 
will  caused  their  names  to  be  jointly  written  in  the  Col- 
lector's office  with  respect  to  the  semiiidary  in  ques- 
tion ;  and  as  they  continued  in  joint  possession  in  the 
Mofussil  (Provinces),  it  was  clear  that,  had  such  a  rule 
existed,  both  the  Brothers  had  of  their  own  free  will 
and  pleasure  overtm-ned  it ;  and  that  the  Appellant  had 
not  claimed  in  the  suit  on  liis  rights  as  heii",  and  that 
no  inquiry  as  to  those  rights  ought  to  be  made.     The 
Appellant  also  in  the  course  of  the  proceedings  before 
the  Judge,  filed  a  law  opinion  in  siipport  of  his  claim. 
On  the  14th  of  Jtine,  1820,  Courtney  Smith,  Esquire, 
the  Officiating  Judge,  gave  judgment  to  the  effect, 
that  "  there  was  a  failure  of  proof  of  the  Bill  of  sale, 
and  that  it  was  presumable  that  it  had  been  fabricated, 
but  that  had  Rajah  A  Mar  Hossein  executed  it,  it  would 
not  have  been  upheld  as  legal,  for  that  it  was  diame- 
trically opposite  to  the  rule  of  the  familj*,  according 
to  which  the  amount  of  the  marriage-settlement  of  the 
Wives  could  not  be   answered   fi'om  the   zemindary. 
That  fi'om  all  the  circumstances  and  bearings  of  the 
case,  it  appeared  manifest,  that  it  never  was  the  rule, 
and  that  the  family  of  the  Rajahs  of  Soorjaporc  had 
not  the  power  of   paying  the  amount  of   marriage- 
settlements  made  on  their  Wives  from  the  zemindary. 
That  it  was  not  the  rule  of  the  family  that  the  female 
part  of  the  family  should  have  any  concern  or  power 
in  the  zemindary.     That  the  alleged  Will  and  Ikrar- 
namah  had  not  been  established  as  they  ought  to  have 

VOL,  II.  G  2 
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J^^      been,  but  that  the  -R^ant  of  proof  of  these  papers  did 

Rajah  Dee-  not  affect  the  proof  of  the  family  rule.     That  Kegu- 

„  lation  XL  of  1793  did  not  in  any  respect  bar  a  decree 

Ranee  Zu-   i^  favour  of  the  Appellant  or  his  claim.     That  the 

HOOR-OON  ,         1     • 

NissA.  Appellant's  claim  was  clearly  established,  and  that  the 
Bill  of  sale  exhibited  by  the  Respondent  had  turned 
out  to  be  altogether  false,  and  that  it  was,  therefore, 
necessaiy  that  the  decree  of  the  Pro\Tncial  Court, 
dated  the  27th  of  August,  1817,  should  be  annulled, 
and  that  orders  should  be  given  that  the  Appellant 
should  have  possession  of  the  whole  of  the  zemindary, 
and  that  the  Eespondent  should  account  to  him  for 
the  Wasilat  (receipts  and  disbursements),  and  should 
pay  the  costs  of  the  suit.  Also,  that  the  Appellant 
should,'agreeably  to  the  family  rule,  maintain  and 
support  the  Eespondent  according  to  her  rank  and 
situation  in  life  ;  but  as  the  opinion  then  given  was 
repugnant  to  that  of  the  Judge  who  before  sat  on  the 
case,  it  was  ordered  that  the  papers  should  be  laid 
before  a  third  Judge. 

The  cause  accordingly  came  on  before  Sir  James 
Edward  Colebrooke^  the  then  Chief  Judge  of  the 
Com-t,  and  on  the  4th  of  August,  1820,  he  gave  his 
judgment,  agreeing  "  with  that  which  had  been  given 
by  the  Ofl&ciating  Judge  ( Courtney  Smith,  Esquire), 
and  by  a  decree  of  the  Sudder  Dewanny  Adawlut,  dated 
the  4th  of  August,  1820,  it  was  ordered  and  decreed, 
"  that  the  decision  of  the  First  Judge  of  the  Moorshe- 
dabad  Provincial  Court,  dated  the  27th  of  August, 
1817,  should  be  reversed  and  annulled,  and  that  the 
Appellant  should  be  put  into  possession  of  the  whole 
of  the  zemindary,  and  that  the  Eespondent  should 
account  to  the  Appellant  for  her  receipts  and  dis- 
bui-sements  during  the  period  she  was  in  possession, 
,  and  pay  the  costs  of  the  suit  ou  both  sides,  and  that 
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the  Appellant  slioiild,  according  to  the  rule,  maintain        i84i. 

and  support  the  Kespondent  according  to  her  situation  eajah  Deb- 

„i         1    •     TJ!    J)  darHossein 

and  ranlc  in  liie."  „ 

The  Eespondent  afterwards    preferred    a    petition,    BaneeZu- 

.  p,  .,  T,..  HOOR-OON 

praying  a  review  of  the  judgment,  and  the  petition  Nissa. 
ha\dng  been  granted,  the  caus3  was  again  set  down, 
and  was  heard  by  William  Leycester,  Esq.,  the  then 
Chief  Judge  of  the  Court,  on  the  21st  of  January, 
1822,  when  he  gave  judgment  as  follows: — "Upon 
a  consideration  of  the  whole  of  the  papers  in  this 
case,  and  upon  a  deliberation  of  all  the  cii'cmnstances 
of  the  case,  to  the  sitting  Judg-e  it  does  not  appear 
that  the  rule  of  the  family  alleged  by  the  Appellant 
has  been  established  in  the  manner  it  should  have 
been,  or  so  as  to  satisfy  a  Court  of  Adawlut :  admitting, 
however,  that  it  were  proved,  it  is  not  valid  imder  the 
Eegulations  in  force  ;  on  the  other  hand,  it  is  mani- 
fest that  it  is  prohibited  by  Kegulation  XI.  of  1793. 
This  Kegulation,  however,  does  not  bear  upon  the 
eleven  cases  which  have  been  decided  by  this  Court, 
and  adverted  to  as  precedents  in  their  proceedings, 
under  date  the  6th  of  June,  1820.  The  provisions  of 
that  Kegulation  can  only  apply  to  periods  subsequent 
to  its  enactment,  and  not  to  times  antecedent  to  it. 
And,  if  the  Eegulations  in  question  have  no  reference 
to  the  case,  it  is  like  a  blank  piece  of  paper,  without 
purport  or  meaning.  Admiting  that  the  rule  of  the 
family  was  in  force  (as  stated  by  the  Appellant)  an- 
terior to  the  death  of  Fookur-ood-deen  Ilossein,  yet, 
since  that  person's  demise,  it  'has  ceased  and  died 
away;  for  seeing,  subsequently  to  the  death  of  the 
paid  Fookur-ood-deen  Ilossein,  his  Sons,  that  is  to  say, 
the  Appellant  and  the  late  Akbar  Ilossein,  appointed, 
in  understanding  with  each  other,  Baboo  SookhLal, 
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1841.  the  Sarharakar  of  the  litigated  zemindary,  and  have 
Bajah  Dee-  received  each  one  moiety  of  the  profits  thereof,  where 
darHgssein  -^^  g^^i^  ^^gg  remains  the  rule  of  the  family  which  the 
Eanee  7iV-  Appellant  makes  his  hold,  on  which  he  alleges  that  it 
NissA.  should  not  be  divided,  and  has  put  his  claim  in  upon 
it  ?  And  the  degree  of  degradation  to  which  the  rank 
of  the  family  would  be  subjected  to  by  a  division  of 
the  zemindurif  would  be  the  same  in  a  di-vasion  of  its 
profits,  seeing  there  is  no  distiuction  or  difference  be- 
tween a  division  of  a  zemindary  and  that  of  its  profits  : 
on  the  other  hand,  they  are  one  and  the  same.  Had 
the  late  Akhar  Hossein  left  five  Sous  as  his  heirs,  even 
they  would,  as  theii'  Father  might  have  deemed  good, 
have  been  in  imity  with  each  other,  and  would  have 
made  an  equal  division  of  the  profits  of  the  zemindary. 
In  like  manner,  had  the  Appellant  himself  five  Sons, 
they  would  have  divided  equally  among  themselves, 
in  which  case  too  the  rank  of  the  family  would  in  a 
very  short  time  have  dwindled  away.  The  best  of  it 
is,  that  when  an  equal  division  of  the  profits  was 
made  between  the  late  Akhar  Hossein  and  the  Appel- 
lant, the  latter  made  no  allusion  to  the  family  rule, 
nor  did  he  say,  that,  agreeably  to  the  rule  of  the 
family,  he  was  not  entitled  to  the  one  moiety  portion. 
On  the  other  hand,  he  did,  with  the  greatest  joy  and 
pleasure,  receive  one-half  of  the  whole  of  the  profits  of 
the  zemindary  up  to  the  time  of  the  death  of  Akhar 
Hossein,  in  opposition  to  the  family  rule  or  his  Father's 
desire  which  he  now  contends  for,  by  which  it  is 
manifest  and  stands  proved,  that  the  alleged  rule  of 
the  family  had  no  ground  or  existence,  and  that  it 
continued  no  longer  in  force.  Be  this  as  it  may,  had 
the  rule  of  the  family  been  as  is  alleged  of  old,  the 
Appellant  would  never  have  exerted   himself   in  its 
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deterioration  or  destruction,  nor  would  he  have  put        i^^- 
an  end  to  it.     In  a  word,  the  rule  of  the  family  has  Kajah  Dee- 
not  been  established  in  the  manner  which  it  ought  to  ^^^  j^ssEUf 
have  been,  and  the    Wusseeuutnamah  of  the  defunct    Raxee  Zu- 

,'^  T  1      T  1  HOOR-OON 

Fookur-ood-deeyi  Hossein  is  not  to  be  believed  or  Nissa. 
upheld,  for  two  reasons :  the  one  is,  that  after  the 
lapse  of  so  long  a  period,  to  uphold  and  put  in  force, 
especially  after  the  Appellant  has  acted  in  contrariety 
to  its  terms,  is  impi'acticable,  and  is  repugnant  to 
justice ;  the  second  is,  that  the  Wiisseeyutnamah  does 
not  indicate  distinctly  the  name  of  which  of  his  two 
Sons  shall  be  in  entry  and  possession  of  the  Raj  and 
zeminclary,  and  shall  succeed  to  it  after  his  demise, 
while  both  the  deceased  Akbar  Hossein  and  Deedar 
Hossein^  who  is  living,  are  the  Sons  of  the  late  Fookur- 
ood-deen  Hossein.  If  it  be  taken,  upon  the  allegation 
of  the  Appellant,  that  the  zemindary  shoidd  have 
devolved  to  the  elder  Son,  in  that  case  it  behoved  the 
Appellant  to  pay  into  the  Court's  Treasury  all  the 
surplus  amount  which  he  had,  as  his  share,  improperly 
received,  against  the  wish  and  desire  of  his  Father, 
which  might  have  been  left  beyond  what  was  necessary 
for  his  food  and  raiment  from  the  period  of  the  death 
of  his  Father  to  the  time  of  the  demise  of  Akbar 
Hossein,  and  he  should  then  have  instituted  an  action, 
prajnng  that  the  rule  of  his  family  might  be  main- 
tained ;  and  had  in  that  case  his  ground  been  proved, 
he  would  have  had  a  decree  for  the  whole  of  the 
zemindary ^  and  to  the  heirs  of  Akbar  Hossein  would 
have  been  awarded  the  sura  in  question  with  interest. 
At  all  events  the  Wusseeyuinamah  cannot  be  credited 
by  thevl</aM;fe^.-evenhaditbeen  credited,  it  would  have 
been  the  cause  of  the  destruction  of  the  rights  of  others 
who  have  right  and  title  ;  and  although  the  Ikrarnamak 
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isii.  may  be  credited,  yet  as  mention  in  it  is  made  of  the 
Eajaii  Dee-  rule  of  the  familj',  which  is  in  opposition  to  the  Eegula- 
DAR  OSSEIN  tJQjjg  ij^  force,  it  is  deemed  illegal,  and  is  not  -worthy 
Ranee  Zu-  of  credence.  Besides,  had  the  Appellant  apprehended 
NissA.  that  had  there  been  only  one  male  of  the  family,  •  such 
person  alone  would  be  the  proprietor  of  the  whole  of 
the  zemindary  under  the  family  rale,  where,  in  that 
case,  was  the  necessity  for  the  Appellant  to  bustle 
about  the  falsity  and  forgeiy  of  the  Hihbanamah  and 
Bill  of  sale,  which  were  cxliibited  by  the  Eespondent  ? 
He,  besides,  made  no  mention  of  it  in  his  petition  to 
the  Collector  of  Zillah  Purneah,  of  the  17th  September^ 
1813,  but  has  only  stated  that  it  is  not  the  rule  to  grant 
away  by  gift  the  zemindary  in  consideration  of  the 
amount  of  a  maniage-settlement :  and  had,  according  to 
the  Appellant's  supposition,  the  rule  of  the  family  been 
maintained  and  in  force,  upon  what  ground  of  claim 
could  he  have  instituted  an  action  under  the  Maho- 
medan  law  for  one  half  of  the  goods,  &c.  ?  And  that 
he  did  bring  a  suit  is  clear  and  manifest  from  a  copy 
of  his  petition  of  plaint ;  nor  is  it  to  be  foxmd  in  the 
rejoinder,  put  in  by  the  late  Akbar  Ilossein,  that  he 
admitted  the  rule  of  the  family :  so  much  he  has 
asserted,  that  under  the  rule  of  the  family,  the  ae- 
mindary  cannot  be  divided  on  account  of  a  marriage- 
settlement.  This  point,  however,  is  not  imder  the 
Coiu't's  consideration  now,  because,  before  now,  this 
objection  and  some  other  documents  put  in  by  the 
parties,  were  deemed  false  by  a  Coui't  of  four  Judges. 
The  case  which  now  remains  to  be  considered  is.  that 
as  the  documents  which  the  parties  exhibited  have 
turned  out  to  be  false,  to  what  person  is  the  portion 
of  the  zemaidary  wliich  was  in  the  possession  of,  and 
now  left  by,  the  defunct  Akbar  Hossein,  to  devolve  '? 
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It,  therefore,  appears  to  the  Coui't  necessary,  meet,  and        1841. 
proper,  to  divide  the  property  left  by  Akbar  Hossein  Eajah  Dee- 
among  his  heirs,  agreeably  to  the  Book  of  God  {Kita-  d^^^ossein 
boolah),  and  that  this  decision  be  issued,   made  ac-   Ranee  Zu- 

.  .     .    .  HOOK-OON 

cording  to  divisions  agreeably  to  the  Furraiz  after  the  Nissa. 
la-nryers  of  this  Court  shall  have  stated  the  heirs  in 
succession,  according  to  the  Book  ti-eatiug  of  Furraiz. 
Also,  that  the  former  decision  of  the  Court,  bearing 
date  the4th  of  J[?<_(7e«.s/,  1826,  be  altered  aAd  amended 
for  the  reasons  given  above.  It  is,  therefore,  ordered, 
that  the  papers  of  the  case  be  laid  before  another 
Judge,  in  order  that  he  may  detennine,  or  otherwise, 
upon  the  alteration  and  amendment  of  the  former 
decision  given  in  this  Court." 

The  cause  then  came  on  before  Samuel  Thomas 
Goad,  Esq.,  on  the  22nd  of  January,  1822,  and  his 
opinion  agreeing  with  that  of  the  then  Chief  Judge, 
it  was  ordered  that  the  papers  be  laid  before  the 
Officiating  Judge  for  the  purpose  of  a  filial  Order 
being  pronounced. 

The  cause  was  accordingly  heard  before  the  Offi- 
ciating Judge,  William  Dorin,  Esq.  ;  and  in  the 
course  of  the  proceedings  before  this  Judge,  it  ap- 
peared for  the  first  time  that  the  Appellant  and 
Respondent  were  Sheeahs* 

On  the  7th  of  May,  1822,  the  officiating  Judge, 
William  Doriii,  Esq.,  pronounced  his  judgment;  the 
material  part  of  which  was  as  follows :  "  Notwith- 
standing in  old  times,  the  rule  might  have  been,  that 
the  zemindary  shall  devolve  to  one  only  of  the  male 
heirs  (in  short  it  is  from  the  circumstance  of  the  ze- 
mindary  remainiag  entire  to  the  period  of  the  demise 

*  The  sect  of  Mahonifidans  who  believe  All  to  have  been  the 
rightful  successor  of  Mahomet. 
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1841.  of  Fookiir-ood-deen  Hosmn.  the  Plaintiff's  Father,  to 
Rajah  Dee-  be  presumed  that  sucli  rule  did  exist),  yet  it  is  mani- 
daeHossein  jgg^  ^^^^  ^j^p  ^,^lg  ^^^  l^pgj^  superseded  and  rendered 

Eanee  Zu-  extinct  by  the  act  of  the  two  Brothers  themselves, 
Nissa/  that  is  to  say,  of  the  Plaintiff  and  his  Brother,  the 
defunct  Akbar .  Hossein  ;  seeing,  after  the  dissolution 
of  Fookur-ood-deen  Hossein,  both  the  Brothers  became 
joint  heirs  to  the  estate  in  the  Moolky  year  1200 ; 
and  even  fi'om  the  period  they  came  of  age,  which 
was  about  the  year  1208,  up  to  the  time  of  the  death 
of  Akbar  Hossein,  embracing  a  period  of  twelve  years, 
they  held  joint  entry  and  possession  of  the  property 
as  heirs,  and  received  the  profits  of  the  zemindary. 
Hence  it  is  not  very  necessary  to  deliberate,  whether, 
keeping  in  sight  the  rule  of  the  family,  the  non-divi- 
sion of  the  zemindary  can  be  upheld,  notwithstanding 
that  the  Shura  declares  that  it  shall  be  di^•ided  ac- 
cording to  the  Furraiz.  The  intent  and  meaning  of 
Kegulation  XI.  of  1793  is,  that  zemindaries  shall  be 
divided  according  to  the  Mahomedan  law  and  the 
Sastras,  subsequent  to  the  period  of  the  enactment  of 
that  Kegulation  ;  and  that  any  rule,  by  which  a  zemin- 
dary  was  not  liable  to  be  divided,  should  be  done  away. 
But  in  some  cases,  in  which  Hindoos  were  parties,  and 
wliich  came  before  the  Coui-t  under  the  contention,  as 
to  who  was  entitled  to  succeed  to  a  •r.emindary  or 
to  a  Rajship,  as  it  was  ruled,  that  while  a  family  rule 
existed,  the  pro^asions  of  the  Ecgulation  in  question 
did  not  warrant  a  division  of  such  zemindary  and  Raj 
among  the  heire ;  on  the  other  hand,  it  countenanced 
it ;  and  it  was  determined,  that  the  non-division  of 
such  a  zemindary  which  belonged  to  a  Hindoo,  was  not 
repugnant  to  the  provisions  of  Eegulation  XI.  of  170.3  ; 
but   no   such   a   case  has  come  before  the  Coui-t,  in 
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Avliicli  the  parties  were  Mahonieclans.     It  is  presumable       i84i. 
also  that  there  is  uo  provision  of  the  Shura  which  Rajah  Dee- 
iipholds  the  non-diWsion  of   a   zemindary.      In   fact         ^^' 
tlie  Vakeels  of  the    Appellant  themselves  admit   the  EaneeZu- 

^  ^  _  .  HOOR-OOIJf 

assumption  to  be  coiTCct ;  on  which  account  it  ap-  Nissa. 
pears  to  the  sitting  Judge,  that  one  half  of  the 
zemindary  of  Pergiimmh  Hoorjapore  is  property  which 
lias  been  left  by  the  deceased  Akbar  Hosscin ;  and 
although  the  claim  of  the  Plaintiff  to  a  right  and  title 
to  the  entire  zemindary,  under  the  inile  of  the  family, 
has  turned  out  to  be  false,  yet  he  had  a  right  to  that 
poi'tion  ■niiich  may  be  his  according  to  the  Farrai- ; 
but  as  both  the  litigating  parties  are  Shceahs,  nor  do 
the  Appellant's  Vakeels  deny  that  according  to  the 
Shura,  a  Brother  of  a  deceased  person  cannot  succeed 
to  any  portion  of  the  property  of  a  Sheeak,  existing 
Daughters  of  the  said  deceased,  which  fact  is  estab- 
lished by  a  Futwa  (law  oiiinion)  filed  by  the  Law-offi- 
cers of  the  *S'i(c/f/e/'i?c?ra??H_y  ylffo»'/i(^,  in  cause,  Wujih- 
on  Nisa  Khanwn  v.  3firza  Husun  Alt  ;*  therefore, 
as  the  Plaintiff  is  not  entitled  to  any  portion  of  the 
property  left  by  his  late  Brother,  Akbar  Ilossein,  by 
virtue  of  beiug  heir  to  him,  his  claim  should  be  dis- 
missed in  toto;  and  as  the  opinion  of  the  presiding 
Judge  is  what  has  been  set  forth  above,  it  is,  therefore, 
oi-dercd,  that  the  cause  with  this  Booba/cari/  (proceeding) 
be  laid  before  the  chief  and  the  third  Judges,  who  have 
given  their  voices  regarding  the  admission  of  a  reyiew  of 
judgment,  so  that  a  final  Order  may  be  passed  upon  it." 
On  the  17th  of  July,  1823,  the  Appellant  presented 
a  petition  in  the  cause,  representing  that  Fntwas  (law 
opinions),  according  to  tlie  Lnameea  tenets  (tenets  of 
tlie  Sheealut), '  were  not  in  use,  and  praying  that  it 
*'  l.Hcu.  Slid.  I'ew.  Ad.Eep.  iilJG. 

VOL.  J  I.  n  2 


4GG  CASES  IX  THE  PrJVY  corxciL 

1841.        might  be  ascertained  how  far  those  tenets  "were  adopted. 

B.A.IATI  Dee-  By  this  petition  it  was  admitted,  that  both  the  Appel- 

jjssEix  j^j^^  ^^^  ^|_^g  Eespondents  were  Sheeahs  ;  the  petition 

Eanee  Zu-    -^^as  answered  by  a  counter-petition  of  the  Eespondent, 

IIOOR-OON  J  i.  17 

NissA.  stating,  amongst  other  things,  that  the  Eeguhations  in 
force  enacted  that  disputes,  especially  respecting  the 
title  to  inherit  property,  should  be  decided  according 
to  the  religious  persuasions  of  the  litigating  parties. 

On  the  12th  of  Aiujust,  1822,  the  following  judg- 
ment was  given  by  the  Court  in  the  cause,  and  on  the 
petition :  "  It  appeal's  that  upon  former  occasions, 
when  the  case  came  on  before,  and  was  decided  by  the 
chief  and  by  the  thii'd  Judges  of  this  Coiu't,  the  Ap- 
pellant's teuets  had  not  come  to  light,  in  consequence 
of  which  it  was  deemed  fit  and  good  to  divide  the 
effects  left  by  the  Rajah  Alcbar  Ilosseln  amongst  his 
heirs,  according  to  the  Furraiz.  It  has  now  been 
ascertained  and  clearly  established,  by  the  proceeding 
holden  by  the  Officiating  Judge  on  the  7tli  of  Muy^ 
and  by  the  petition  preferred  by  the  Appellant  on  the 
17th  of  Jul])  of  the  cm-rent  year,  that  the  Appellant 
with  his  Vakeels  avow,  that  the  Appellant  is  a  S/ieeafi, 
and  by  the  opinion  given  by  the  Law-officers  of  this 
Court,  in  the  cause  Wvjih-on  Nlsa  Khanum  v.  Mirza 
Ilusun  AH,  it  is  clear,  that  agreeably  to  Tmamcea  tenets, 
a  Brother  of  a  deceased  person  has  not  right  and  title  as 
an  heir,  to  the  property  left  by  the  deceased,  existing 
the  Daughters  of  the  defunct ;  on  which  account  it  does 
not  ajipcar  to  the  chief  and  to  the  thiixl  Judges  of  the 
Stiddcr  Deivanny  Adatvlut,  that  the  Appellaut  has  any 
right  and  title  to  inherit  the  zemhidary  left  by  the  de- 
ceased Rajah  Akbar  Hossein,  and  that,  therefore,  his 
claim  should  bo  dismissed  and  the  '  ,'cision  of  the  Pro- 
viueial  CuuH.  dated  tlic  27th  of  Aui/u^l,  I  SI  7.  in  so  far 
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as  regards  the  dismissal  of  Appellant's  (then  Plaintiff's)        ^^'^'^■ 

claims,  should  be  affirmed.     It  is  for  this  reason  finally  Eaj.ui  Dee- 

ordered  and  decreed  by  the  concun-ent  voice  of  all  the  ^^^^osseut 

three  Judses,  that  the  claim  and  the  appeal  of  the  Banee  Zu- 

.  n  1  T  •  .  IIOOK-OON 

Appellant  be  dismissed  ;  and  that  tha  decision  of  the       Nissa. 
Provincial  Comi,  of  the  date  aforesaid,   be  affirmed. 
Also,  that  the  judgment  pronounced  by  the  Sudder 
Dewanmj  Adawlut,  on  the  4th  of  August,  1820,  be  re- 
versed and  annulled ;  and  that  when  this  Decree  shall 
be  carried  into  execution,  the  Appellant  shall  be  made 
answerable  to  the  Picspondent  for  the    Wasilat  of  the 
period  during  which  he,  the  Apppellant,  was  in  posses- 
sion of  the  disputed  zemindary,   under  the  decree  of 
the  Sudder  Dewanny  Adaivltit  of  the  aforesaid  date  ; 
and  that  the  commercial  note  for  the  sum  of  lis.  5,000, 
which   the  Kespondent   put  in  on  the  30th  of  De- 
cember,  1820,  in  lieu  of  the  necessaiy  security -bond 
for  her  appeal  to  England,  be  returned  to  the  Ee- 
spondent's  Vakeels,  after  taking  a  receipt  for  the  same 
from  the  Respondent ;  and  that  the  Appellant  be  ren- 
dered liable  to  pay  the  whole  of  the  costs  of  the  deci- 
sion formerly  given,   and  of  the  present  one-fourth 
oiily,  including  the  VakeeW  fees.     As  to  the  fees  of 
tlie  extra  'Vakeels  for  the  Eespondent,  namely,  of  Mou- 
lavie  Miamut  Ali  and  Moonshi  Mujud  Alt',  which  have 
been  deposited  in  the  Treasury  of  the  Court,  they  shall 
be  paid  by  the  Eespondent  to  the  Vakeels. 

"  Upon  a  consideration  of  the  subject  of  the  peti- 
tion A\hich  the  Appellant  presented  on  the  17th  July 
of  the  current  year,  and  its  answer  on  the  part  of  the 
Eespondent,  filed  on  the  6th  of  Atigust  of  the  current 
year,  it  is  further  ordered,  that  the  petition  of  the  Ap- 
pellant preferred  on  the  date  aforesaid  is  inadmissible." 
The  Appclhiul   applied  for  and  obtained  leave  to 
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1841.        appeal  from  the  whole  of  tliis  decree  on  the  usual 
Eajah  Dee-  terms,   and   forwarded  a   transcript  of   the   proceed- 
BAE  J3SSELY  -j^gg   ^^  England^    but   being   ignoraht    of   the   form 
KA:!fEE  Zc-    of  proccedinsr  in  this  Country,  took  no  further  steps 
NissA.       m  the  appeal  until  the  year  1832,  when  he  entered 
into  an  agreement  with  a  firm  at  Calcutta,  for  the  ap- 
pointment of  an  Agent  in  this  Country  for  the  purpose 
of  prosecuting  the  appeal.     The  Agent  to  the  Calcutta 
House  in  Enr/land  having,  however,  becomo  insolvent, 
nothing  was  done  on  the  part  of  the  Appellant  in  the 
matter  of  his  appeal,  which  was  in  consequence,   on 
the  application  of  the  Eespondent  in  1833,  dismissed 
by  an  Order  of  the  Privy  Council  for  want  of  prose- 
cution. 

The  Appellant  having  presented  a  petition  stating 
these  circumstances,  and  praying  that  the  appeal  might 
be  restored,  accompanied  by  an  affidavit  verifying  the 
facts  of  the  petition,  and  offering  to  i^rosecute  the  ap- 
peal without  further  delay,  the  same  was,  on  the  20th- 
of  Februari/y  1836,*  ordered  accordingly,  upon  the  terms 
of  the  Api^ellant's  paying  the  costs  of  dismissal,  and 
of  the  Order  for  its  restoration. 

The  Appellant  prayed  the  rcvei-sal  of  the  judgment 
of  the  Siulder  Court,  oi  the  12th.  oi  Aiigicst,  1822,  for 
the  following  reasons  : — 

I.  Because  the  Pcrgunuah  Soorjaporc  constituted  an 
indivisible  zeinuidary,  to  which  the  Appellant  became 
entitled  on  the  death  of  his  Brother,  A/char  Ilosscin ; 
and  because,  as  the  ancestor  of  the  Appellant  died 
before  tlie  Kugulation  XI.  of  1793  came  into  operation, 
and   as  that  Eegulation   was  repealed   before   Akbar 

'■Tiescnt :  McmLers  of  the /«(/«•/(//  Committee, — Lord  W_\iiforrI, 
Mr.  Baron  rarko.  3[r.  Jtistice  Bosanquet,  and  the  Chief  Judge  of 
the  Court  of  Bankiuptf y. 
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Ilosscin  died,   the   descent  of  the  zemindar])  could  in 
no  respect  be  affected  by  that  Eegulation. 

II.  Because,  if  the  rule  of  descent  had  not  precluded 
a  division  of  the  zemindar y,  no  division  thereof 
between  the  Brothers  was  ever  made,  and,  conse- 
quently, the  Appellant,  on  the  death  of  Alchar  Hossein^ 
became  entitled  to  the  whole  Peryunnah. 

III.  Because,  there  having  been  no  division  of  the 
zeminaary  between  the  Brothers,  Akbar  Hossein  pos- 
sessed no  interest  therein  capable  of  alienation ;  and 
because,  if  he  had  possessed  such  an  interest,  the 
alleged  Bill  of  sale,  purporting  to  alienate  it,  was  not 
in  fact,  executed  by,  or  with  the  sanction  of,  Akbar 
Hossein. 

IV.  Because,  according  to  the  custom  of  the  family, 
the  Ecspondent  and  her  Daughters,  being  females, 
Averc  excluded  from  the  inheritance,  and  were  only  en- 
titled to  a  maintenance  to  be  paid  to  them  by  the 
Appellant. 

V.  Because,  under  the  terms  of  the  Wusseeyut  of 
the  25th  of  January,  1793,  and  the  Ikrarnamah  of  the 
26th  of  Septemher,  1810,  the  Appellant,  on  the  death 
of  his  Brother,  Akbar  Hossein,  became  entitled  to  the 
whole  zcmind<try  of  Pcryunnah  Soorjaporc. 

VI.  Because  the  tenets  of  the  Imameea  sect  of 
Mahomedans  have  never  obtained  in  India,  and  ought 
not  to  govern  the-  decision  in  this  case. 

VII.  Because  the  gi-ound  upon  which  the  decree  of 
the  Suddcr  Dewanny  Adatolut  u\imxdtc\j  proceeded  was 
never  insisted  upon  by  the  Ecspondent,  or  even  sug- 
gested in  that  Court  or  the  Court  below,  until  the 
last  review  of  the  judgment,  and  was,  therefoi-c,  a 
surprise  upon  the  Appellant ;  and  because,  supposing 
the  decree  to.  be  otherwise  right,  it  was  erroneous  and 
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isn.        unjust,  in  the  direction  it  contains  with  respect  to  the 
Eajah  Dee-  COSts  of  this  suit. 

D.U1U0SSEIX       rj^jjj,  Respondent,    on  the  other  hand,   relied  upon 
Ea.ntie  Zu-   the  foUowinf'  reasons : — 

HOOB-OOX  . 

NissA.  I.  Eecause  it  clearly  ajipearcd  that  the  Will  and 

Ikrarnamah  set  np  by  the  Appellant  were  forgeries  ; 
and  the  rule  of  the  family  alleged  by  the  Appellant, 
if  it  ever  existed  (but  which  it  was  submitted  on  the 
part  of  the  Respondent  was  not  i^roved),  was  super- 
seded and  put  an  end  to  bj'  the  acts  and  proceedings 
of  the  Appellant  and  Rajah  Akbar  Hossein,  after  they 
attained  twenty-one ;  and,  moreover,  was  contrary  to 
the  ]\Iahonicdan  law,  and  defeated  by  the  Bengal 
Eogulation  XI.  of  1793. 

II.  Because  the  Appellant's  claim,  as  heir  of  Rajah 
Alcbar  Ilosseiii,  was  not  in  issue  in  the  cause ;  and  such 
claim,  if  proper  to  be  entertained  by  the  Court,  was 
not   well   founded,    the   rights   of    litigating    parties 
•  l>eing,  under    the    Bengal    Eogulation     IV.,    1793, 

sec.  XV.,  determinable  according  to  the  laws  prevail- 
ing among  persons  of  the  religious  persuasions  to 
Avhich  such  parties  belong,  and  the  Appellant  not 
being  the  heii*  of  Rajah  Akbar  Hossein,  according  to 
the  law  in  force  among  the  Sheeahs,  to  which  sect 
both  the  Appellant  and  Respondent  belonged. 

Mr.  Pemberion,  Q.C.,  Mr.  3IiUer,  Q.C.,.  and 
Mr.  Jackson,  for  the  A^jpellant, 
Referred  to  Regulation  XI.  of  1793,  Regulation  X.  of 
1800,  and  Regulation  H.  of  1825,  and  cited  Gkird- 
harcc  Sing  v.  Koolahul  Sing,*  and  on  the  application 
of  tlu!  Shceah  laws  rcfeiTcd  to  the  lOtli  vol.  of  the 
Asiatic  Researches,  pp.  12  &  480,  and  to  MacnagMens 
Principles  of  the  Mahomedan  Lav,-,  p.  11. 

■'■  Aiit'-.  p.  --.M-l. 
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Mr,  Wi^ram,  Q.C.,  aud  Mr.  G.  Turner,  Q.C,  for       J84i^ 

the  Kespondent,  Eajah  Dee- 

dak  Hosseik 

EefeiTed  to  section  xv.,  Eegulation  IV.  of-  179S,  aud    -p^^^^^y^^,^ 

Eeirulatiou  XXVI.  of  1814,  aud  commented  ou  the     HooR-oojf 

Eegulations  rcfen-ed  to  bj'  tlie  Appellant,   and  cited 

Wiijih-on  Nisa  Khanum  v.  Mirza  Hasten  Ali*  Omduton 

Nissa  Begum  v.  3Iirza  Asiid  Ali,1^  Sumriin  Singh  v. 

KhedunSingh,XRutcheputtyDuUlhaY.RajunderNarain 

Eae.^ 

Mr.  Baron  Parke  : 

Their  Lordships  have  now  to  pronounce  their  opinion  '''^j^g^i^'^'' 
upon  an  appeal  from  a  final  decree  upon  a  ^evie^y,  of  — . — • 
the  Sudder  Deivunuy  Adawlut  of  Bengal,  pronounced 
on  the  12th  August,  1822.  The  case  was  argued  before 
us  on  three  daj-s.  We  have  fuUy  considered  it,  and 
are  prepared  to  advise  Her  Majesty  to  affirm  that 
decree. 

The  suit  was  instituted  in  Januarg,  1815,  for  the 
recovery  of  the  moiety  of  the  xeinindarg  of  Pergunnah 
Soorjapore,  to  which  the  v^-ppellant  claimed  to  be  en- 
titled on  the  death  of  his  Brother,  Ahbar  Ilosscin,  who 
died  on  the  28th  of  September,  1813,  leavingthe  Eespon- 
dent  his  AVidow  and  three  children.  This  zcmindary  had 
formerly  belonged  to  the  Appellant's  Father,  Fookiir- 
ood-deen  Ilossein,  who  died  in  the  possession  of  it  in 
December,  1793.  After  his  death  this  Appellant  aud 
his  Brother,  then  minors,  AVere  in  joint  possession  of 
the  zemindar y,  and  so  continued  fifter  their  majority 
in  1799  or  1800  until  the  demise  of  Akbar  Hosscin. 

The  Respondent  was  put  into  possession  by  the  C'ol- 

*  1  Pxm.  Slid.  Dew.  Ad.  Eep.  2G6. 
t  1  Ben.  Rud.  Dew.  Ad.  Eep.  276. 
;  2  Ben.  ^w\.  Dew.  Ad.  R'T-  ^C.  §  AnU.  p.  13.3. 
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1S41.  lector  after  some  proceedings  instituted  by  the  Appel- 
Eajah  Dee-  lant  to  prevent  it ;  and  the  Appellant  was  put  to  com- 
darHossed.-  n-ience  his  action,  which  he  did  in  the  Provincial  Court 
E\xEE  Zu-    of  Moorshedabad  in  Januaril,  1814. 

HOOH-OOX  mi         A  n  t     i   •        n    •  •         i 

NissA.  Ihe  Appellant  rested  his  claim  in  that  action  upon 

three  grounds : — fu-st,  a  Wusseeyut,  or  Will  of  the  late 
Rajah  his  Father,  alleged  to  have  been  executed  by 
him  on  the  25th  of  January,  1793,  by  which  he  directed 
that  one  of  his  Sons  (not  naming  which)  shoidd  take 
the  whole  zemindary.  and  on  his  death  that  it  should 
devolve  on  the  survivor;  secondly,  an  Ilcrarnamah 
between  the  Appellant  and  his  brother,  stated  to  have 
been  executed  by  both  on  the  26th  oi  September,  1810, 
by  which,  after  referring  to  the  Wiisseeyutnamah  and 
the  alleged  rule  of  the  family,  that  the  zemindary 
should  be  undivided,  they  agreed  to  hold  it  dui'ing 
their  joint  lives  without  division,  and  on  the  death  of 
one  the  survivor  to  take  the  whole  ;  and  thirdly,  the 
Appellant  insisted  that,  by  the  family  nile,  the  zemin- 
dary was  indivisible,  and  ought  to  belong  to  him  to 
the  exclusion  of  his  Brother's  other  heirs. 

The  Respondent,  besides  denying  the  Appellant's 
right,  claimed  under  a  Deed  of  gift  alleged  to  have  been 
executed  by  Akhar  Hosscin  a  short  time  before  his  death, 
and  to  be  in  consideration  of  his  mamage-settlement, 
and  under  another  to  his  three  Daughters;  These 
Deeds  the  Appellant  contended  were  forged. 

Much  evidence  was  gone  into  on  both  sides,  and 
several  decisions  were  made  by  the  native  Courts. 
Ou\\\e  2,lih.  oi  August ,  l^ll ,  the  Judge  of  the  Pro- 
vincial Court  decreed  against  the  Plaintiff,  being  of 
opinion  that  the  Eespondent  had  proved  the  validity 
of  the  Deeds  of  gift.  In  February,  1820,  there  was 
an  appeal  to  the  Sudder  Court  ;  one  of  the  Judges,  Mr. 
Goad,  was  of  opinion,   that  the  Eespondent  had  not 
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pi'ovcd  the  Deeds  of  gift  under  whicli  slie  claimed,  l>ut       '^^i- 

tliat  the  documcuts  of  the  Api^ellant  "\vci-e  fahricated,  Eajau  Dee- 

and  the  family  rule  not  proved,  and  he  thought  that  ^^i^'^seik 

the  decree  should  be  revei-sed,  and  that  it  should  be  Eanee  Ztr- 

nooR-ooN 
referred  to  the  Mahomedau  law-officers  to  ascei-tain       Kissa. 

into  how  many  Scdems  or  shares  the  zemindar)/  ought 

to  be  divided,  and  to  whom  they  should  be  allotted, 

according  to  the  Furraiz,  or  law  of  succession.     The 

ease  was  then  referred  to  Mr.   Courtney  Smithy  who 

thought    that  the  alleged  family  rule  was  made  out, 

and  the  Appellant  entitled  to  recover  on  that  gi'ound, 

being  of  opinion  that  the  documents,  the  Will,  and 

the  Ikrarnainah,  were  not  proved,  nor  the  Deeds  of  gift. 

There  being  this  dift' erence  of  opinion,  Sir  James  Cole- 
li'ooke,  another  Judge  of  the  Sudder  Court,  gave  his 
decision  upon  the  case.  He  coneuiTcd  with  Mr.  Smith 
as  to  the  invalidity  of  the  Deeds  of  gift,  ;md  he  inti- 
mated a  strong  suspicion  of  the  Wusscej/ut,  though  he 
thought  the  Ikrarnamah  genuine,  and  he  also  con- 
sidered that  the  family  rule  was  made  out. 

There  was  then  a  petition  for  a  review,  which  was 
giTinted-  On  that  review,  Mr.  Leycester,  the  CJhief 
Judge,  was  of  opinion,  that  the  family  rule  was  not 
proved;  that  if  it  was,  Eegulation  XT.  of  1793  abro- 
gated it ;  that  the  Wussecijut  was  not  established,  and 
the  Ikrarnamah  void  if  that  document  was  genuine, 
and  the  Deed  of  gift  he  thought  Avas  fabricated.  His 
decision,  therefore,  was,  that  the  property  must  be 
divided  according  to  the  Fiirrai:. 

Mr.  Dor  in,  the  officiating  Judge,  thought  the  Wus- 
ficcyut  a  forgery,  the  Ikrarnamah  not  proved,  and  the 
I  >ecd  of  gift  invalid  ;  and  that  though  the  zemmdar// 
might  have  been  formerly  subject  to  a  nile  that  it 
should  bo  undivided,  the  two  Brothers  had  done  away 
with  tliat  rule  :  and  fiincc  the  Regulatiou  of  179^{  it 

VOL,  II.  I  2 
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1841.        ■^\r^^g  Jivisiblo  according  to  the  Furruiz,  and  both  the 

Eajah  Dee-  litigating  parties  being  of  the  Sheeuh  sect,  according 

^OSSEIN  ^^  -^yiiose  rules  of  succession  a  Brother  cannot  inherit 

Ranee  Zu-   to  a  Brother  having  Daug-htei-s,  he  gave  his  decision 

HOOR-OON  .  0  0)0 

against  the  Appellant's  claim  altogether. 

The  Appellant  presented  a  petition,  objecting  that 
the  SJiceah  rules  of  succession  have  never  been  adopted 
by  the  Coiu'ts  of  Ilindostan  ;  which,  with  a  counter- 
petition,  were  considered  by  all  the  Judges,  and  finally, 
on  the  12th  of  Ancfusf,  1822,  the  thn3e  Judges  con- 
cuiTcd,  that  the  Appellant's  claim  should  be  dismissed ; 
that  he  should  be  answerable  for  the  Wasilat  (collec- 
tions or  profit)  of  the  pei-iod  during  which  the  Appel- 
lant was  in  possession ;  that  he  should  pay  the  whole 
costs  of  the  former  detdsiou,  and  one-fourth  of  that. 
The  appeal  is  from  that  decision. 

Their  Lordships  feel  no  diificulty  in  concun-ing  with 
the  great  majority  of  the  Judges  in  the  opinion  that 
the  Deeds  of  gift,  under  which  the  Eespondent  claims^ 
are  fabricated,  and  that  the  Wuf!sce>/ui  and  Ikrarnamah 
are  open  to  so  much  suspicion,  that  the  claim  of  the 
Appellant,  so  far  as  it  is  founded  upon  or  confiraied 
by  them,  must  fail.  The  absence  of  the  original  WtiS' 
seeyut  from  the  place  where  it  ought  to  have  been  if  it 
had  been  a  genuine  instrument,  its  non-production,  the 
conflicting  accounts  given  of  its  contents,  and  the  failure 
of  the  Appellant  to  bring  it  forward  at  an  eai'ly  jxjriod, 
and  particularly  in  opposing  registration  of  the  Ec- 
spondeut's  Deed  before  the  Collector,  when  it  would  at 
all  events  have  prc^■cnted  that  Ofiicer  from  letting  the 
Eespondent  into  possession, — leave  little  doubt  in  the 
minds  of  theii-  Lordships  that  the  instnmieut  Avas  never 
executed  by  the  deceased  Rajah,  and  that  the  evidence 
is  insufficient  to  support  it.  If  the  Wusseeyut  wa& 
iwrged,  the  Ikrarmmah,  wliich  recites  it,  must  liavc 
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been  forged  also.  But  without  going  so  far,  it  is  ^^^^ 
enough  to  say  that  the  natiu-e  of  the  evidence  in  sup- 
port of  it,  and  the  conduct  of  the  Appellant  is  not 
producing  this  instrument  before  the  Collector,  leave 
their  Lordships  in  so  much  uncertainty  as  to  its  au- 
thenticity, that  they  consider  that  they  ought  not  to 
attach  any  weight  to  it  as  supporting  the  Appellant's 
claim. 

Two  gi'ounds,  therefore,  on  which  the  Appellant  has 
rested  his  claim  having  failed,  it  now  becomes  neces- 
sary to  dispose  of  the  third,  that  principally  insisted 
upon  in  the  argument  before  us,  viz.,  the  supposed 
f  andly  custom  that  the  zemindary  had  never  been  sepa- 
rated, but  devolved  entire  on  every  succassion,  and 
that  such  custom  was  still  in  force. 

If  the  existence  of  the  custom  in  point  of  fact,  at  the 
death  of  the  Father,  was  the  question  to  be  determined 
by  their  Lordships,  they  would  have  entertained  some 
doubt  upon  it ;  for  the  circumstance  that  the  zemin- 
dar)/ had  been  held  entire  for  a  very  long  period  would 
seem  to  indicate  that  the  ordinary  rules  of  succession 
had  not  been  applied  to  it,  and  gives  great  countenance 
to  the  supposition  that  such  a  custom  existed.  But 
supposing  that  were  so,  their  Lordships  arc  clearly  of 
opinion,  that  the  family  usage  cannot  exempt  this  ze- 
mindarij  from  the  operation  of  the  Regulation  XI.  of 
1793;  that  Ecgulation  provides,  that  after  the  1st  of 
Jidij^  1794,  if  any  Zemindar  shall  die  without  a  Will, 
&c.,  and  leave  two  or  more  heirs,  who,  by  the  Ma- 
homedan  or  Hindoo  law  (accerding  as  the  parties  may 
be  of  the  former  or  latter  persuasion),  may  be  respec- 
tively entitled  to  succeed  to  a  portion,  such  heirs  shall 
succeed.  This  being  a  claim  to  succeed  to  Akhar  IIos- 
scin,  who  died  long  after  July,  1794,  not  to  Ilajah  Foo- 
/iur-ood-dccn,  who  died  beforoj  the  succcsaon  must  be 
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1841.  governed  by  this  Regulation.  Tlie  proviso,  sec.  v.,  did 
Eajah  Dee-  not  affect  this  case,  for  that  was  introduced  to  avoid 
VAR  ^ossEDf  j^j^y  retrospective  operation  of  the  previous  clause,  and 
Eaotse  7,v-  to  prevent  any  claim  by  the  co-heirs  under  it,  to    suc- 

HOOH-OON  \  . 

NissuY.      ceed  to  an  estate  which  had  then  devolved  entire  or 
should  devolve  entire  before  the  1st  of  Juli/,  1794. 

It  was,  however,  contended  on  the  part  of  the  Ap- 
pellant, that  the  Ecgulation  of  1793  Avas  repealed, 
with  respect  to  this  zemindar!/,  by  another  Regulation 
made  on  the  1st  of  December,  1800,  Regulation  X., 
which,  referring  to  the  prior  Regulation  of  1793,  re- 
cites that  a  custom  having  been  found  to  prevail  in 
the  Jungle  Ilahals  of  Midnapore,  and  other  Disti-icts,  by 
which  the  succession  to  landed  estates  invariably 
devolved  to  a  single  heir  without  the  di^dsion  of  the 
property,  and  the  custom  having  been  long  established 
and  founded  on  certain  circumstances  of  local  conve- 
nience which  still  exist,  the  Governor- General  enacts, 
that  the  Regulation  of  1793  shall  not  supersede  nor 
affect  any  such  established  usage  which  may  have 
obtained  in  the  Jungle  Mahals  of  Midnapore  or  other 
Disti'icts,  and  that  in  the  Mahals  in  question,  the  local 
custom  of  the  Country  shall  be  guided  by  it  in  the 
decision  of  all  claims  which  may  come  before  the  Court 
to  the  inheritance  of  lauded  property  situated  in  those 
Mahals.  But  it  is  clear  to  their  Lordships,  that  this 
Regulation  did  not  apply  to  undivided  zemindar ies,  in 
which  a  custom  might  prevail  that  the  inheritance 
should  be  indivisible,  but  only  to  the  Jungle  Mahals, 
and  other  entire  Distiicts,  where  local  custom  prevails. 

The  construction  contended  for,  viz.,  that  every  in- 
dividual zemindari/  in  which  the  custom  liad  been  that 
it  shoidd  descend  entii'e  was  exempted,  would  repeal 
the  Regulation  XI.  of  1793  altogether;  whereas  it  is 
clear  that  it  ■v\''as  intended  Ic  be  p;atiully  repealed  only. 
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Tlieir  Lordsliips,  therefore,  have  arrived  at  tlio  con-        J^"- 
elusion,  that  on  the  death  of  Akhav' Ilossein,  his  interest  Kaiau  Dee- 
in  the  zcmindarij  dcvoh'od,  according  to  the  Mahome-  ■°'^''  ^o*sei» 
dan  law  of  succession,  to  several  heii's.  Raxeb  Zn- 

The  only  remaining  question  is,  whether  the  law  of  Kissa. 
succession  is  to  be  that  wliich  prevails  amongst  the 
Soonees  or  the  Shceahs,  the  rule  as  to  each  sect  l)eiug 
different,  and  hoth  the  litigant  parties  belonging  to 
the  latter.  If  the  law  of  the  Shceah  sect  is  to  prevail, 
the  riaintif^  has  no  title,  as  a  Bi'other  cannot  succeed. 

By  Ecgulation  IV.  of  17D3,  sec.  xv.,  it  is  provided, 
"  that  in  suits  regarding  succession,  inheritance, 
marriage,  and  caste,  and  all  religious  usages  and 
institutions,  ]\Iahomedau  laws  Avith  respect  to  Maho- 
medans,  and  Hindoo  laws  Avith  regard  to  Hindoos, 
are  to  be  considered  as  the  general  rules  by  which 
Judges  are  to  form  their  decisions."  According  to  the 
true  construction  of  this  Ilegulation,  in  the  absence 
of  any  judicial  decisions  or  established  practice  limit- 
ing or  controlling  its  meaning,  the  Mahomedan  law 
of  succession  applicable  to  each  sect  ought  to  prevail 
as  to  litigants  of  that  sect.  It  is  not  said  that  one 
uniform  law  should  be  ado^ited  in  all  cases  aifc^cting 
]\[alioinedans,  but  that  tlie  Mahomedan  law,  Avhatcver  . 
it  is,  shall  be  adopted.  If  each  sect  has  its  own  rule 
according  to  the  JMahomedan  law,  that  rule  should  be 
followed  with  respect  to  litigants  of  tiiat  sect.  Such 
is  the  natural  construction  of  this  Regulation,  and  it 
accords  A\dth  tlie  just  and  equitable  principle  upon 
which  it  was  founded,  and  gives  effect  to  the  usages 
of  each  religion,  Avliich  it  was  evidently  its  object  to 
preserve  inu'lianged ;  wo  feel  no  doubt,  therefore, 
that  we  ouglil  to  intei-jjret  the  Regulation  of  1793,  to 
adopt  the  u^iigo  or  law  of  each  sect,  unless  there  bo 
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1S4I.        a  course  of  judicial  decision  or  established  practice  to 
XL^^hI^'ee-  the  contrary. 

UAEllossEiN  ^g  ^Q  judicial  decision  there  is  none  :  and  the  only 
Eakee  Zr-  precedent  bearing  upon  this  question  is  in  favour  of 
NissA.  the  application  of  the  SJieeah  law.  It  is  the  case  of 
Wujih-on  Nisa  Khanum  v.  3Iirza  Ilussiin  Alt  (1  Ben. 
Sud.  Dew.  Ad.  Ecp.  2GG),  in  whicli  it  Avas  proposed 
by  the  Court  as  a  C|Ucstiou  to  the  Mahoniedan  Law- 
officers,  what  would  be  the  distribution  according  to 
the  law  of  either  sect ;  and  their  direction  implies,  that 
the  Soonee  law  was  not  the  established  rule  of  decision 
in  all  cases  in  our  Courts  of  Justice.  As  to  the  pi-actice, 
Ave  have  availed  ourselves  of  the  means  of  consulting 
several  Gentlemen  of  great  experience  in  the  adminis- 
tration of  justice  in  the  Indian  Courts,  and  we  cannot 
find  that  there  is  any  coui'se  of  practice  with  respect 
to  all  Muhomedan  successions  at  variance  -with  this  con- 
*  struction.  It  is  true  that  the  Soonee  law  has  generally 
prevailed,  because  the  great  majority  of  the  Indian 
Mahomedans  arc  S'oonccs,  there  being  very  few  fajuilies 
of  the  Shccah  sect,  except  those  of  the  reigning  Princes, 
which  will  account  for  the  prevalence  of  the  Soonee 
doctrines  in  the  Courts,  but  there  is  no  practice  which 
excludes  the  application  of  the  Shccxh  law  to  the  rights 
of  persons  professing  the  tenets  of  that  sect.  The 
natural  and  equitable  construction  of  the  Eegulation 
must,  tliereforc,  prevail. 

For  these  reasons,  the  advice  Avhich  their  Lordships 
will  give  to  Her  Majesty  is,  that  the  judgment  of  the 
Sadder  Dewannij  Adawlut  must  be  atHrmed  ;  and  their 
Lordships  do  not  think  it  right  to  make  any  alteration 
in  that  part  of  the  decree  which  relates  to  costs. 
That  part,  however,  which  directs  the  Appellant  to 
account  to   the    Defendant    for  the   proceeds  of   the 
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moiety  of  the  ::cmmdar>/,  whilst  ho  was  iu  possession,  1S41. 

must  be  altered.     He  must  bring  the  amount  in  Court  Rajaii^e- 

to  be  paid  to  those  who  are  heii's  according  to  the  ^^^^I^^^'sseix 

Sheeah  law  of  succession  and  of  their  reijresentatives,  Eaxee  Zr- 

and  the  decree  of  the  Court  below,  with  that  modifi-  "nissa?^ 
cation,  is  to  be  affirmed  with  costs. 


Babu>'  Wcllad  Raja  Katik  -         AppcUidit ; 


AND 

Davood  Wi'LLAD  Xuxxoo      -         -         EeywiiJciif* 

On  apjjcal  fi-oiu  the  Sadder  Dewanny  Aduzohit  of 
Bmnbaif. 

X III8  was  an  appeal  arising  in  a  suit  instituted  by    23nl  &  2-ith 
the  Appellant  against  the  Eespondeut,  to  recover  from    ^^^-  ^^"*i- 
him  the   hereditary   office   of    the   headship     of   the    Chum  to  the 
Butchers,  in  the  town  of  A  hmednur/gurj  in  the  suburb   „tfico  of  tiio 
of  Buranufiour,  toc;cthcr  with  Es.  251  damacres,   by  ^'"^nl'^'^P,  °^ 
way  of  compensation  for  the  profits  of  the  office.  in  the  tomi 

The  office,  which  Avas  of  veiy  ancient  oiig-in,  was  y,,^,  (lismisf- 
fornicrly  held  by  one  3fotec,  who  was  rein-cscnted  as  f^',^"  satis- 

•'''_'  '■  lactoiy  prooi 

ancestor  of  both  parties.  bemg'showuj 

It  was  admitted,  that  ever  since  the  year  ISOO,  the   tomlierlt, 
office  had  been  possessed  by  the  Eespondeut,  and  his  ""''  adverse 

■■■  .  .  jiosscssion  01 

Father,  Nunnoo   Wullad  Sidian,  it  having  been  then  the  oiHco 

,     1  n  11        CI   •    T  boinfr  had  for 

granted  or  counrnied  by  hcindia.  more  than 

thirty  years, 

*  Present :  Members  of  the  JuiUcial  Coinmiltee, — LordBrotigliam, 
Lord  Denman,  llr.  Baron  I'arke,  Mi-.  Juatico  Bosanqiiet,  and  tho 
Eight  Honourable  Dr.  Lushiugton. 

Privy  Councillor, — AueMur, — Sir  Edward  Hyde  East,  Burt, 
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isii.  ^         The  plaint  was  fiknl  by  tlie  Appellaut,  on  the   19th 

BauunWul-  of  Aiigusi,  1S2G,  in  tlio  ZiUah  Coiu't  of  Ahnednurjgur, 

^  ILvTiK^    before  the  Junior  Assistant  Judge.   It  alleged  that  the 

"•  „      right  to  the  Mehtari.  or  headshiii  of  the  Butehei-s,  in 

Davood  WtL-  .  , 

LAjoNuxxoo.  the  City  of  Ahmednwjguv  was  the  Appellant's,  and  had 
descended  to  him  from  his  progenitoi-s  ;  and  that  the 
jxipers  and  ancient  decuments  containing  the  proofs 
of  his  right  of  headship  fell  into  the  hands  of  the  de- 
ceased Nannoo  Widlad  Sultan,  in  the  time  of  Scindia'S 
Govermnontj  about  twenty-five  years  previous,  since 
Avhich  time  the  headship  had  been  unjustly  exercised 
by  him. 

The  Eespondent,  by  his  answer,  denied  the  right  of 
the  Appellant,  and  alleged  that  ever  since  the  Jaglee  era,' 
1069,  A.D.  1661,  his  elders  had  possessed  a  Sunnud  in 
their  name,  and  had  enjoyed  this  privilege ;  that  some 
time  since,  his  ancestor  had  left  the  place,  and  duiing 
his  absence,  this  headship  was  held  by  othei'  persons, 
and  the  PlaintlfE  had  no  interest  or  control  in  it.  That 
in  the  year  Jaglee  1137  (a.d.  1729 — -30),  the  Settees, 
and  Mo/tajun,  and  others,  horeditai-}-  Officci's  of  the  City, 
sent  a  summons  to  his  ancestor,  and  that  his  ancestor 
appeared  before  the  Sircar  (the  head  of  the  affau-s  of 
the  Go\'crnmeTit),  and  received  from  Scinduis  autho- 
rities, after  showing  them  the  Simnuds  and  documents, 
and  the  summons  (Kowl)  and  other  papers,  a  confir- 
mation of  his  right  to  exercise  the  privilege  of  the 
headship,  and  that  to  this  proceeding,  no  one  made 
any  objection.  That  the  Plaintiff,  in  the  year  Saka 
1740  (a.d.  1818—19),  fraudulently  and  falsely  made  a 
complaint  to  the  caste,  and  stated  therein,  that  in 
respect  to  the  headship,  he  was  Brother  to  him,  the 
Defendant ;  and  having  gone  from  village  to  village, 
and  assembled   some   of   the   caste,  drew   up  a   false 
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opiuiou  at  the  village  of  Bingar^   at  wliicli  time  and        ^8^1- 
place  the  Father  of  the  Plaintiff  (since  deceased)  brought  Babto-Wul- 
f orward  a  fabricated  document ;  upon  which  proceeding     ^^xik '*^ 
he  subsequently  made  a  complaint  before  Mr.  HocJdey.   ^      "•  _ 

-"•  ''  -■■  '"    Datood  Wul- 

the  then  Judge  of  the  Zillah  of  Ahmcdnufff/iir,  and  pro-  ladNhnkoo. 
duced  papers,  a  Sunniul,  and  the  before-mentioned  fabri- 
cated document.  That  the  Father  of  the  Plaintiff  was 
then  distinctly  told,  that  there  was  no  cause  for  a  suit 
for  the  headship  against  his  Opponent.  That  after  this, 
the  Plaintiff  made  a  complaint  in  the  3foonsif's*  Coui't 
against  his,  the  Defendant's,  Aunt,  on  which  there  was 
assembled  a  Punchayct,  and  a  decision  was  come  to, 
and  the  documents,  Sunnud,  Letters  and  Kowl,  toge- 
ther with  the  pleadings  of  the  Plaintiff'  and  Defendant, 
having  been  duly  recorded,  were  submitted  to  the 
Moonsifs  Couz't,  and  the  Moonsif -passed  a  decree  in 
his,  the  Defendant's  favoiir. 

The  Appellant,  by  his  reply,  did  not  deny  that  the 
Respondent  was  possessed  of  the  Sitnmcd  of  office  and 
other  documents  relative  thereto,  but  insisted  that  the 
Respondent's  Father,  Nunnoo  Wnllad  Sidfan,  had  ob- 
tained them  fi'audulently.  After  the  Respondent's 
rejoinder,  and  some  of  the  documentary  evidence,  had 
been  taken,  an  Order  of  reference  was  made  by  the 
Junior  Assistant  Jiulge,  referring  it  to  the  Moonsiff  of 
the  Court  to  investigate  the  Appellant's  claim,  and  to 
report  who  was  legally  entitled  to  the  Mehta  (office). 

Oral  and  documentary  evidence  was  entered  into 
before  the  Moonsiff  on  the  part  of  the  Plaintiff',  who 
also  filed  a  genealogical  table  to  show  his  descent  from 
Mo  tee,  the  original  holder  of  the  office,  and  examined 


*  Native  Judge  or  Commissioner,  exercising  a  liiuited  jurisdiction 
in  civil  suits. 

VOL.  IJ.  a  2 
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1841.       fatnesses  to  prove  his  pedigree,  but  it  appeared  from 

BabunWul-  some  of  the  Appellant's  own  Witnesses,  that  neither 

^„jf^^    the  Appellant  nor  any  of  his  ancestors  had  been  in  the 

1-  actual  enjoyment  of  the  office  for  a  period  of  more 

Davood  Wdl-  . 

ladNunnoo.  than  thii'ty  years. 

The  Eespondent  did  not  examine  any  "Witnesses 
before  the  Moonsiff.  The  documentary  evidence  he 
adduced  consisted,  among  other  things,  of  a  Govern- 
ment order  of  ancient  date,  for  exempting  fi'om  ceilain 
duties  and  taxes  one  Motee,  described  therein  as  the 
head  of  the  Butchers,  and  from  whom  the  Eespondent 
claimed  descent ;  another  document  was  a  formal 
relinquishment  of  title  to  the  office  made  by  the  Ap- 
pellant's Father  (under  whom  the  Appellant  claimed), 
in  favoui'  of  the  Father  of  the  Eespondent ;  the  Ee- 
spondent also  filed  the  decree  of  the  Zillah  Court  of 
Ahmednuggur,  dated  the  1st  of  March,  1826,  which 
had  been  pronounced  in  the  pre\dous  suit  brought  by 
the  Appellant,  as  before  mentioned,  and  on  which  the 
Eespondent  insisted  in  his  answer. 

On  the  3rd  of  June,  1828,  the  3foonsiff  made  his 
report,  whereby  he  declared,  that  the  Appellant  had 
proved  his  claim  to  the  office,  Avith  its  rights  and  privi- 
leges, and  was  entitled  to  the  possession  thereof ;  and 
on  the  6th  of  June,  1829,  the  Junior  Assistant  Judge 
of  that  Court  simply  adopted  the  Moonnff^s  repoi't, 
and  made  his  decree  in  favour  of  the  Appellant,  the 
Plaintiff  in  the  suit.  From  this  decree  the  present 
Eespondent  appealed  to  the  Senior  Assistant  Judge, 
and  on  the  20th  of  Octoler,  1828,  the  foUowing  Order 
was  made  on  the  appeal,  \az.,  that  the  Junior  Assis- 
tant Judge  had  sent  this  case  to  the  Moulavie  for  in- 
vestigation, without  the  consent  of  both  parties,  and 
that  the  depositions  of  the  Witnesses  were  taken  in  his 
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presence,  and  not  in  that  of  the  Junior  Assistant  Judge,        1841. 
to  whom  he  sent  his  report,  and  upon  which  the  deci-  BabunWul- 
sion  was  passed  ;  the  Court  observed,  that  "as  it  was     ^katik'*^ 
not  in  accordance  with  the Kegulations  for  the  Moulavie  "• 

_   _     '-'  _  _  _       Davood  Wul- 

to  take  down  the  depositions  of  the  witnesses  in  his  ladNunnoo. 
presence,  the  appeal  was  dismissed,  and  the  original 
suit  returned  to  the  Junior  Assistant  Judge  for  trial, 
that  he  might,  by  examining  Witnesses  in  his  presence, 
and  by  taking  into  consideration  the  documents  pro- 
duced by  both  parties,  enter  into  a  strict  investigation 
of  the  case,  and  pass  a  fresh  decision,  with  which  if 
either  party  should  be  dissatisfied  they  shall  be  at 
liberty  to  appeal  against  it." 

In  consequence  of  this  order,  some  of  Plaintiff's 
Witnesses  were  re-examined  before  the  Junior  Assis- 
tant Judge,  and  the  case  was  reheard  before  him. 

The  Jimior  Assistant  Judge  ultimately  made  a  de- 
cree, dated  the  13th  oi  February,  1829,  in  favour  of  the 
Appellant.  From  this  decree,  the  Eespondent,  on  the 
13th  of  March,  1829,  appealed  to  the  Senior  Assistant 
Judge.  The  Senior  Assistant  Judge  having  examined 
both  the  parties  personally,  made  his  decree,  on  the 
30th  of  April,  1829,  whereby  he  reversed  the  decree 
of  the  Junior  Assistant  Judge  of  the  13th  of  Febniary, 
1829. 

From  this  decision  the  present  Appellant  appealed 
to  the  Zillah  Judge  of  Ahmednugcfur,  who  on  the  29th 
of  December,  1831,  made  his  decree,  reversing  the 
decision  of  the  Senior  Assistant  Judge,  of  the  30th  of 
April,  1829,  and  aflBrming  that  of  the  Junior  Assistant 
Judge,  of  the  13th  of  February,  1829.  From  this 
last-mentioned  decree  the  Eespondent  appealed  to  the 
Sudder  Deivanny  Adaivhct  of  Bombay,  which  Court, 
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1841.  on  the  13th  of  June^  1834,  made  its  decree,  whereby 
the  decree  of  the  ZillaJi  Judge,  of  the  29th  of  Decem- 
ber, 1831,  was  reversed,  and  the  decision  of  the  Senior 
Assistant  Judge  confinned  with  costs. 


Davood  Wul- 
labNunnoo. 


From  this  decree  of  the  Sudder  Dewanny  Adatoliit 
of  Bombay  the  present  Apj^ellant  appealed  to  His  late 
Majesty  in  Council. J 

Ml-.  Miller,  Q.C.,  Mr.    Wiyram,   Q.C.,   and^lNlr. 

Jackson,  for  the  Appellant, 

Contended  that  the  Appellant  had  proved  a  prima 
facie  title,  by  means  of  his  genealogical  table,  from 
one  Babun,  the  great  Grandson  of  Motee,  the  head  of 
the  Butchers,  fi-om  whom  he,  the  Appellant,  was  the 
eldest  surviving  male  descendant,  and  that  the  Ee- 
spondent,  who  was  descended  fi-om  a  younger  bi-anch, 
had  wholly  faUed  in  establishing  any  title  either  in 
himself  or  his  immediate  ancestors  to  the  office  in 
question. 

Mr.  Serjeant  SpanJiic,  Mx.   E.  J.  Lloyd,  and  Mr. 
Edmund  F.  3Ioore,  for  the  Eespondent, 

Insisted,  first,  that  the  evidence  of  the  Appellant  was 
insufficient  to  establish  his  alleged  title  to  the  office  ; 
and,  secondly,  that  as  it  appeared  from  the  Appellant's 
own  admission,  as  well  as  fi'om  the  e\T.dence,  and  the 
fact  was,  that  he  and  his  ancestors  have  been  cut  of 
possession  of  the  office  for  a  period  exceeding  thirty 
years,  his  right  of  action  was  barred,  and  the  Coui-t 
precluded  by  the  Bombay  Regulation  of  Limitation, 
(Eeg.  I.  of  1800,  s.  xiii.)  from  investigating  the  ques- 
tion of  title. 
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Lord  Bkougham  :  i^-^i- 

BabunWul- 

Thcir  Lordships  are  of  opinion,  that  considering  katik 
the  e\Tldeuce  in  this  case,  and  the  whole  matters  that  p^^^oD  wul- 
liave  been  argued  before  them  on  cither  side,  that  the  ladNunxoo. 
Phdutiif  below,  the  present  Appellant,  fails  in  making 
out  even  a  ^^rmrt  fack  case.  The  evidence  taken 
amoimts  really  to  no  more  than  this,  that  the  Wit- 
nesses, with  various  degrees  of  ■  accuracy  and  consis- 
tency, two  or  three  of  them,  particularly  the  older 
ones,  speaking  to  the  exercise  of  this  office  by  Babun, 
calling  himself  the  Grandfather  of  the  Plaintiff  ;  which 
mode  of  speaking  x-especting  Babun^  and  his  relation- 
ship to  the  Plaintiff,  is  really  the  only  proof  that 
there  is  in  the  cause,  of  the  right  of  the  Plaintiff,  the 
present  Appellant.  Admitting,  therefore,  the  oiRce 
to  exist  and  to  be  hereditary,  iij  which  both  parties 
seem  to  be  agreed,  there  is  no  evidence  whatever  of 
any  descent  of  the  office  in  the  family  of  the  Appel- 
lant who  now  claims  it.  Taking  the  whole  case, 
then,  together,  their  Lordships  are  of  opinion,  that 
this  is  a  ground  upon  which  his  claim  ought  to  be 
rejected,  and  the  decision  of  the  Siidder  Dcwanny 
Admvlut  in  the  last  instance  affirmed ;  that  decision 
reversed  the  previous  one,  which  had  reversed  that 
before  it,  which  again  had  reversed  the  original  decree  ; 
thei'e  were,  therefore,  two  decisions  on  each  side,  and 
theii'  Lordships  are  of  opinion,  that  this  is  a  ground 
quite  sufficient  to  support  the  decision  of  the  Sadder 
Dcwanny  Admvlut  in  the  last  instance. 

Their  Lordships  do  not  think  it  necessary  to  take 
into  consideration  the  question  with  respect  to  the 
period  of  possession  of  the  office,  except  in  so  far  as 
to  observe  that  the  length  of  time  during  which  the 
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office  has  been  exercised  by  the  Kespondent  and  his 
Father,  will  very  much  strengthen  the  observation 
that  arises  upon  the  defect  of  proof  on  the  part  of 
the  Appellant.  It  is  not  necessary  to  consider  such 
possession  as  a  bar,  but  as  going  very  much  to 
strengthen  the  presumption  against  the  case  of  the 
Appellant. 

Theii*  Lordships  also  do  not  think  it  necessary 
to  say  anything  respecting  the  grant  by  Scindia  to 
Nunnoo  Wiillad  Sultan.,  through  whom  the  Respondent 
might  be  supposed  to  claim.  We  have  no  evidence 
before  i:s  of  the  grant  of  Scindia,  and  no  evidence  of 
the  grant  appears  to  have  been  before  the  Courts 
below.  If  such  a  grant  were  made  by  that  authority, 
it  is  quite  unnecessary  to  say  whether  it  would  or 
would  not  have  been  a  valid  grant.  In  all  probability 
it  might  have  been  v^lid,  being  a  grant  by  the  supreme 
power  of  the  State,  in  whatever  way  the  office  might 
have  been  granted  before  in  the  family  of  Bahun. 
But  this  is  not  before  their  Lordships ;  there  is  no 
evidence  on  the  subject,  and,  therefore,  this  affirmance 
of  the  decree  of  the  Coiu-t  below  is  wholly  irrespective 
of,  and  does  in  no  way  proceed  upon  any  grant  by 
Scindia. 

Their  Lordships,  therefore,  are  of  opinion,  that  the 
decision  of  the  Court  in  the  last  resort  in  India  must 
be  affirmed,  but  nothing  said  as  to  the  costs  of  the 
appeal. 
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JuGGEEWUNDAS  Keeka  Shah     -         -     Appellant ; 


Ramdas  Brijbookun-das  -         -     Respondent* 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of 
Bombay. 

HIS  was  an  appeal  from  a  decree  of  the  Sudder  De-    ^g^,^  j^^i 


Mortgase 


T 

ivanny   Adawlut,    reversing  a   previous  decree  of  the 

Zillah  Court  of  Swat,  in  a  suit  brought  by  the  Appel-  of  a  viUage 

lant,  Juffgeeivundas  Keeka  Shah,  and  another,  against  partnership 

the  present  Respondent,  for  the  purpose  of  procuring  property, 

^  '^  '  '■        ^  .  made  by  some 

the  removal  of  an  attachment  which  had  been  issued  of  the  part- 
by  the  Respondent  against  a  village  called  Museegaum,  benefit  of  the 
in  execution  of  a  decree  obtained  by  him  in  a  suit  ^^^^^^^0^^ 
against  the  heirs  of  the  shop  or  house  of  business  of  member  of 
Lal-kishen,  the  proprietors  of  the  village  in  question,  though  not 

exccutecl  bv 
*  Present  :    Members      of     the     Judicial     Committee, — Lord  jj^m. 

Brougham,  Mr.   Baron   Parke,    Itr.   Justice  Erskine,    and   the       In  pursu- 

Right  Honourable  Dr.  Lushington.  puUtl'cot 

Privy  Councillor, — Assessor, — Sir  Edward  Hyde  East,  Bart.        tained  ui  a 

mortgage- 
deed,  that  the  Mortgagees  should  be  at  liberty  to  place  a  Mehta  (or 
Clerk)  of  theu-  own  to  receive  the  collections,  to  be  paid  a  weekly  salary 
by  the  Mortgagors,  such  officer  was  appointed,  who  received  the  collec- 
tions for  the  first  few  years,  and  paiu  them  over  to  the  Mortgagees,  but 
aftei'wards  discontinued  such  payments,  and  handed  over  the  amount 
of  the  collections  to  the  Mortgagors.  An  attachment  having  issued 
against  the  estate  at  the  suit  of  a  late  partner  for  the  amount  of  his 
share  of  the  property  upon  a  dissolution  of  the  partnership,  held  by  the 
Judicial  Committee  (oven-uling  the  judgment  of  the  Sudder  Court), 
that  the  appointment  of  a  Mehta  by  the  Mortgagees  was  a  possession 
by  them  only  so  long  as  he  continued  to  pay  tne  collections  over  to  the 
account  of  their  mortgage,  and  that  the  subsequent  pajTnent  by  him  of 
the  collection.s  to  the  Mortgagors  did  not  create  a  forfeiture  by  the  Mort- 
gagees ;  the  effect  of  the  power  to  appoint  a  Mehta  being  merely  equi- 
valert  to  the  Mortgagee's  right  to  receive  the  rents  and  profits  if  they 
should  think  fit,  and  would  not  operate  so  as  to  postpone  their  security 
to  the  attachment  subsequently  obtained,  unless  they  permitted  the 
payments  to  be  made  to  the  Mortgagors  after  notice  of  such  attach- 
ment. 
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1841.        Xke  giound  upon  which    the    Plaintiffs    in  the  suit 

JuoGEEwuN-  sought   the   removal  of  the  Eespondent's  attaclunent 

^^Shah"^^    was,  that  the  village,  together  with  a  house  in  Stirat, 

'»•  were  included  in  a  previous  mortgage  executed  in  their 

RaMDAS  BRIJ-  1-1  r  7-7 

HooKUN-DAs.  favoui"  Dy  the  heirs  by  Lal-kishen. 

The  Respondent  had  been  a  partner  or  shareholder 
in  Lal-kishenh  Firm,  and  on  the  24th  of  December, 
1822,  a  decree  was  made  by  the  Zillah  Coiu't  of 
Surat,  ill  a  suit  between  him  and  the  heirs  of  the  shop 
of  Lal-kishen,  by  which  a  sum  of  Es.  19,025  was 
awarded  to  him  in  satisfaction  of  his  share  in  the 
.  assets  of  the  Firm,  and  at  the  same  time  all  the  assets 
of  the  Firm,  including  the  village  in  question,  were 
decreed  to  the  heii's  of  Lal-kishen,  as  the  continuing 
partners  of  the  shop. 

To  satisfy  the  amount  of  this  decree,  the  Respon- 
dent applied  to  the  Court  to  be  put  into  possession  of 
the  village  Muzecgaum,  but  the  Appellent  and  his 
co-Plaintiff  alleged  that  they  were  entitled  to  the 
premises,  by  virtue  of  a  mortgage  which  they  held. 

Ultimately,  an  Order  was  made  for  an  attachment 
to  issue  against  the  village  in  favour  of  the  Respon- 
dent, and  it  was  for  the  removal  of  this  attachment 
that  the  Appellant  and  his  co-Plaintiff,  on  the  3rd  of 
Septemher,  1825,  filed  their  plaint  in  the  Zillah  Court 
of  Swat,  in  which  they  set  forth  that  the  sum  of 
Rs.  17,855.  0.  55.  was  the  balance  of  principal  and  in- 
terest due  to  them  by  virtue  of  theii-  mortgage-bond, 
which  they  described  as  having  been  given  in  the 
year  1234  Hijra,  a.d.  1819,  by  Shah  Poorsholumdas 
Lal-das,  Juggceivun-das,  and  Dulpidram,  the  heirs  of 
Lal-kishen,  to  secure  the  payment  of  the  sum  of 
Es.  18,251,  upon  the  revenues  of  the  village  Muzee- 
gauiu,  and  a  House  at  Sa?-at. 
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On  tlie  27th  of  Sej)fcmle>;  1825,  and  before  putting       is^i- 
iu  his  answer  to  the  plaint,  the  Respondent  presented  JnooEEwuN- 
a  petition  to  the  Court,  in  the  suit  iu  which  he  had    ""^sSh^ 
olitaiued  his  decree  for  the  sum  aforesaid,  statin"  the  "• 

°  Rambas  Eru- 

Circumstances  under  which  the  attachment  had  been  bookdn-das. 
awarded  to  him,  and  praying  that  the  village  might 
be  given  into  his  possession,  but  the  Court  declined 
making  any  order  thereon  pending  the  prosecution  of 
the  present  suit.  The  Eespoudent  shortly  afterwards 
put  in  his  answer  to  the  plaint,  in  which  he  alleged 
that  the  Plaintiffs  in  their  mortgage-deed  had  retained 
the  power  of  making  the  collections  in  the  village  ; 
that  the  yearly  produce  of  the  village  was  Rs.  4,000, 
but  that  the  Plaintiffs  had  written  iu  their  own  mort- 
gage-bond that  the  yearly  amount  was  Rs.  3,200,  so 
that,  by  their  own  account,  R*.  19,200  of  their  claim 
liad  been  repaid.  That  the  Plaintiffs  might,  perhaps, 
claim  a  small  balance  for  interest,  Rs.  6,000,  or  there- 
abouts, in  part  whereof  they  had  in  their  possession 
a  house,  valued  at  Rs.  10,000.  The  Respondent  in- 
sisted that  the  house  should  be  sold  for  the  purpose 
of  satisfying  what  was  due  to  the  PlaiutilSs,  and 
offered  to  pay  whatever  balance,  in  any,  should  then 
remain  due  to  them. 

The  Plaintiffs,  by  their  reply,  stated  that  the 
amount  claimed  by  them  was  upon  the  footing  of 
an  account  settled  between  them  and  the  Mortgagors, 
in  which  were  entered  all  sums  which  the  Mortgagors 
had  caused  to*be  paid  to  them  from  the  revenues  of 
the  village,  and  that  the  house  was  not  worth  more 
than  Rs.  3,000. 

The  Respondent,  by  his  rejoinder,  charged  that  in- 
asmucli  as  the  Plaintiffs,  the  Mortgagees,  had  by  their 
mortgage  secnred  to  them  the  whole  of  the  produce  of 

YOL.   II.  K  2 
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1841.       fjie  village,  they  were  liable  to  account  for  the  whole  ; 

Jdggeewdn-  and  that  the  Plaintiffs  and  the  Mortgagore  were  acting 

^'^Shah'^^   in  collusion  together,  in  representing  the  profits  of 

^'-  the  village  to  have  been  less  than  they  were  in  fact, 

BooKUN-DAs.  m  order  to  defeat  the  right  of  the  Respondent. 

The  cause  being  at  issue,  the  parties  entered  into 
evidence. 

The  Plaintiffs  produced  the  moi-tgage-bond,  dated 
the  8th  of  August,  1819,  and  which  was  in  the 
following  fomi : — 

"  The  reason  of  writing  is  this,  that  we,  Poor- 
shoium-das  the  son  of  Lal-das,  and  Lal-das  the  Son 
of  Kishcn-das,  and  Jugc/cewundas  and  DuJjmtram  the 
Sons  of  Nana-hhaec,  and  Nana-hhaee  the  Son  of  Brij- 
bookun-das,  and  Brijboolmn-das  the  Son  of  Kishen-daSy 
Banians  of  the  Dendoo  tribe,  inhabitants  of  the 
fortunate  sea-port  town  of  Siirat,  in  Pendole-poll  (or 
Street),  do  state  truly  in  this  matter,  that  for  the 
purjjose  of  liquidating  the  money  due  to  the  shop 
{or  Firm)  of  Lal-Kishen,  we  having  bon-owed  money 
in  the  name  of  Juggcavun  Hurjewun,  have  liquidated 
the  debts  of  the  Firm,  and  we  do  place  in  mortgage 
the  waste  and  cultivated  lands  and  fields,  together 
with  various  trees  and  wells  of  water  of  the  village 
of  MuzeegauDi  in  the  Pcrgunnah  of  the  ChicHee, 
now  under  the  protection  of  Surat  Sir/car.  The 
ground  has  been  suiwcyed,  and  the  boundaries  de- 
fined, and  we  are  fully  convinced  that  this  property 
belongs  to  us  and  to  our  heirs,  as  jifirt  of  the  said 
firm,  and  for  the  purpose  of  liquidating  the  debts 
of  the  said  firm  it  is  appropriated ;  we  have  kept 
this  property  in  om*  possession,  it  being  our  own, 
and  no  other  person  having  any  claim  thereto.  Also 
a  puchi  (substantial)  built  Ho\ise  at  Surat,  together 
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with   its  ground  and  teakwood  posts  and  beams  of        i^^i- 
three  stories  of  timber,  and  fucka  built,  part  of  the  Joggee-wtn- 
roof  thereof  being  terraced  and  part   covered  with    "'^shah^^ 
tiles,  with  one  tank  for  water,  and  one  well  and  a  „      *'• 

.  .  '  Kamdas  Bbij- 

bathmg-place ;  its  four  walls  are  built  of  burnt  brick  bookun-das. 
and  mortar,  its  boundaries  have  been  measured,  and 
are  specified  below.  This  inheritance  of  ours  did 
oome  to  us  from  our  ancestors,  and  this  property 
has  been  in  our  possession  and  use  up  to  the  period 
of  giving  it  in  mortgage.  So  long  as  it  was  not 
mortgaged,  it  was  in  our  possession,  no  other  person 
has,  more  or  less,  any  title  or  right  thereto.  This 
property  of  oui-s  have  we  for  the  sum  of  Sarat 
Es.  18,251,  the  half  of  which  is  9,125.  2.,  of  the 
8iirat  currency,  in  part  of  this  money  mortgaged 
into  the  hands  of  Juggeewimdas,  the  Son  of  Gunga- 
ska/i,  the  Son  of  Bcga-das,  a  BtikkaU  by  caste,  and 
inhabitant  of  the  S/taivl-niens  poll  (or  Street),  and  to 
Brijbookun-das,  the  Son  of  Gokul-das,  the  Son  of 
Doolub-das,  by  caste  Dressahpoora-banian,  inhabi- 
tant of  Bliagah  Tidlow ;  and  out  of  this  money, 
Ks.  12,199,  being  the  claim  of  the  Son  of  Mcrwan-jec 
Euston-jce  Bukkariah^  in  conformity  to  a  decree  of 
the  Adawlut  Court,  dated  the  11th  March,  1818, 
A.D.,  in  the  case  No.  436  of  1817,  a.d.,  which  he 
did  demand  against  the  said  Firm,  and  a  receij)t  for 
the  same  is  written  on  the  back  of  the  decree ; 
agreeably  thereto,  we  caused  the.  amount  to  be  paid 
by  those  persons  to  whom  we  have  mortgaged  the 
pi-emiscs,  and  lis.  2,000,  in  i)art  of  the  claim  of 
Juggeewun  Gunga-shah^  settled  by  account  and  hand- 
writings given  in  the  name  of  Juggeewun  Ilurjeewun, 
was  paid  him  on  account,  and  the  balance  of  lis.  4,052 
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1841.  Tjye  have  received  in  cash  from  the  persons  who  take 
JuGGEEwox-  tliis  mortgage,  and  have  taken  possessson  of  the 
Shah  same,  and  such  other  petty  claims  as  existed  agaimjt 
kamdas  bmj  ^^^  ^^°P  ^^*^  ha\e  paid  off  and  the  entire  sum  accra- 
BooKD.\-DAs.  ing  from  this  mortgage,  as  per  particular  statement, 
we  have  received  from  the  holders  of  this  mortgage. 
The  profit  (or  interest)  of  tliis  money  is  settled  for 
at  twelve  anas  on  these  conditions,  that  the  holders 
of  the  mortgage  are  to  receive  in  redemption  the 
whole  of  the  produce  of  the  said  village  about 
Es,  3,000  or  3,200,  and  after  allowing  for  interest, 
the  remainder  will  go  for  the  purpose  of  liquidating 
the  principal,  and  they  shall  continue  so  to  receive 
and  appropriate  the  annual  produce  imtil  the  whole 
of  their  demand  be  liquidated ;  the  risk  of  collect- 
ing the  income,  and  of  any  deficiency  in  the  revenue, 
is  upon  our  heads,  and  we  do  fm-ther  declare  that 
the  holders  of  the  said  mortgage  shall  station  a 
Mehta  (or  Clerk)  of  their  own  in  the  said  village,  for 
the  pm-pose  of  making  the  collections ;  and  we,  the 
Mortgagors,  so  long  as  this  iiroperty  remains  in 
mortgage,  we  do  agree  to  give  him  a  monthly  salary 
of  five  rupees,  and  his  daily  food  as  long  as  we  can 
afford  to  do  so.  And  about  this  house  which  is 
mortgaged  we  (the  Mortgagors)  have  retained  it  in 
GUI'  charge,  but  until  yoiu'  money  is  liquidated  we 
have  no  power  over  its  disposal,  and  whenever  the 
mortgagees  may  demand  or  requii'e  theii"  money,  we 
hold  ourselves  jointly  and  individually  responsible 
for  the  claim.  With  respect  to  the  repairs,  turning 
of  the  tiles,  and  other  matters  about  the  House, 
also  keeping  the  wells,  &c.,  of  the  \-illage  in 
order,    all   this  belongs   to   us  to   perform ;   should, 
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however,  any  calamity  (which  may  Heaven  avert)  from        I84i. 
the  heavens  or  the  earth,  from  the   Grassias'*  claims,  jrocKEwaN- 
the  sequestrations  of  the  state,  or  fi-om  the  ravages  of   "'^yijf,^'^'^ 
an  enemy,  or  mishap  of  any  other  kind,  occur  either  "• 

to  the  house  or  the  village  now  given,  or  should  any  bookun  das. 
former  proprietor,  inheritor,  shareholder,  or  Mortgagee, 
come  forward  and  set  up  claims  thereto,  then  (for  all 
such)  we  will  be  responsible ;  and  in  part  of  the 
amount  so  claimed,  we  will  make  satisfaction  to  the 
parties,  either  from  o\u*  own  funds,  or  fi'om  other 
property,  and  without  harm  or  damage  to  the  present 
securities,  we  will  settle  such  demands ;  the  perfor- 
mance of  this  belongs  to  us  ;  and  we,  Jiujgeeioundas 
and  Brijhookun-das,  the  holders  of  the  mortgage,  do 
declare,  regarding  the  village  and  the  house  which 
have  been  written  and  g"iven  for  the  money  above 
stated,  that  they  have  so  been  received  from  the 
mortgagors  by  advancing  our  own  money  thereon, 
and  we  have  received  them  in  mortgage  agi-eeably 
to  the  foims  and  uses  of  the  Mahomedan  law.  And 
there  is  one  Sunnitd  in  Persian  wi'itten  on  the  20th  of 
Fehruari/,  1818,  relating  to  the  cause  No.  458  of 
1816,  and  another  decree  in  English  of  an  appeal, 
and  another  decree  of  3Ienmnjec's  above  mentioned  ; 
these  three  papers  have  been  deposited  with  the 
mortgagees,  and  whenever  the  amount  for  which  the 
property  has  been  mortgaged  shall  be  liquidated, 
then  they  will  be  received  back  again  by  the  Mort- 
gagors." 

*  PersonH  lioreditai-ily  ontitloil  to  collect  tlie  rovcniie  of  certain 
lands  in  O'lcziial,  and  in  some  tasos  to  receive  money  payments  ont 
of  the  revenue  collta^tcd  by  others.  Grassuis'  rights  were  ori- 
ginally acquiredasf  he  prii.e  of  forbearance  from  plunder,duriDgth9 
■weakness  of  the  native  Governmeuts. 
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3S41.  Althougli   the   amount    for    ■«-hich   this   mortgage 

JrecEEWDx-  was  giveu  was  for  advances  made  by  the  riaintiffs  for 

^^Infn  ^'^   payment  of  debts  of  the  fii-ni  of  Kishcn-das,  at  a  time 

V-         when  the  Kespondent   was   a   partner    in   the   Firm, 

Raiidas  Brij-  ... 

BooKux-DAs.  yet  the  Ecspondent  did  not  ]oin  m  or  execute  the 
Bond.  He  did  not,  however,  dispute  the  original 
debt  or  the  security,  but  he  insisted  that  the  Plain- 
tiffs must  be  charged  in  the  present  suit  'with  the 
amount  of  the  revenues  and  profits  of  the  village, 
which  by  the  terms  of  the  mortgage-bond  they  were 
to  receive. 

The  Plaintiffs  also  put  in  accounts  of  what  they  had 
received  on  account  of  the  profits  of  the  village,  and 
of  what  remained  due  to  them  for  principal  and  interest 
on  theu'  mortgage,  amountiug  to  Es.  17,855.  0.  50. 

The  present  Eespondent  produced  as  documentary 
evidence,  amongst  other  things,  the  decree  of  December^ 
1822,  under  which  he  was  entitled  against  the  con- 
tinuing partners  of  the  house  of  Lal-Jcishen  to  the 
aforesaid  sum  of  Es.  19,025,  in  satisfaction  of  his  share 
of  the  assets,  and  for  which  the  attachment  in  question 
in  the  suit  had  issued.  The  Eespondent  also  filed  a 
copy  of  a  plaint  brought  by  the  Plaiatift's  in  the  present 
.suit  against  certain  other  persons,  dated  the  4th  of 
November,  1825,  fi-om  the  statements  in  which  it 
appeared  that  the  Plaintiffs  were  and  had  been  in  the 
possession  of  the  village. 

Witnesses  were  examined  only  by  the  Plaintiffs :  it 
appeared  from  their  evidence  that  the  Plaintiffs  had, 
according  to  the  terms  of  the  Bond,  stationed  a  person 
at  the  village  to  make  the  collections  on  their  behalf, 
and  that  the  collections  from  tlie  village  were  in  fact 
paid  to  or  on  account  of  the  Plaintiffs. 

The  cause  came  on  to  be   heard   on   the   2ud   of 
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Novemher,  1820,  wlien  the  ZiUah  Court  of  Sural^aitcv  is-U- 
noticing  the  cu'cumstauces  of  the  case,  and  adverting  Juogeewox. 
to  various  particuhirs  which  tended  to  sliow  that  "'^gH^^H"^'^ 
althouojh  the  Eespondeut  was  not  a  party  to  the  "• 
mortgage-Dond,  it  was  executed  with  his  privity,  eookun-das, 
observed  as  follows  : — "  The  Defendant  has  stated  in 
his  answer  that  the  Plaintiff's  had  received  the  whole 
amount  for  which  the  village  was  mortgaged  ;  but  to 
prove  the  same,  the  Defendant  has  not  produced  any 
evidence  regarding  the  handwritings  of  the  Mort- 
gagors, which  the  Plaintiffs  have  put  in  evidence  :  it 
is  not  necessary  to  make  any  remarks,  therefore,  it  is 
decreed  that  the  attachment  placed  by  the  Defendant 
be  removed.  Regarding  costs,  it  is  ordered  that  the 
Defendant  pay  on  Es.  10,000,  and  the  rest  of  the  costs 
the  Plaintiff's  are  to  pay  for.  Although  the  village 
of  Muzeegcmm  and  the  Ilouse  at  Swat  are  mentioned 
in  the  mortgage-bond,  yet  this  action  is  brought  to 
remove  the  attachment  from  the  village  of  Ilir^eerjaiim 
only.  It  is  not,  however,  specified  in  the  mortgage- 
bond  that  80  much  money  was  advanced  upon  the 
village,  and  so  much  upon  the  house.  The  Defendant 
states  this  house  to  be  worth  Es.  10,000,  but  the 
Plaintiffs  assert  it  to  be  worth  not  more  than 
Es.  3,000  :  for  this  reason  the  Court  has  decreed 
that  the  Defendant  pay  costs  only  on  Es.  10,000  :  it 
is  thus  decided,  and  the  cause  deteroiined." 

The  Eespondent,  being  dissatisfied  with  this  decree, 
appealed  to  the  SudJer  Dewanny  Adaidut  of  Bmihay. 
After  the  pleadings  in  appeal  had  been  completed, 
further  evidence  was  produced,  and  an  account-current 
relative  to  the  mortgage,  and  brought  down  to  tlio 
period  when  the  attachment  issued,  was  di'awn  out 
by  the  Order  of  the  sitting  Judge. 


49 G  CASES   IX   THE    PEIVT   COU>-CIL 

1841.  Xlic  present  Eespondeut  also  put   in   an   accounl- 

JufiiiEEwux-  current  of  the  village  from  1819-20  to  1827. 
^''^SiiAn'^^        The  appeal  came  on  for  hearing  before  tlic  Sadder 
''■  Deiva7my  Court  on  the  IGth  of  June,  1827,  and  on  the 

Eamdas  Eiu.t-  '■'  .  '  ' 

uboKUN-DA3.  11th  of  Dccemher  in  the  same  year,  the  Court  pro- 
nounced its  decree,  wherein  it  stated,  that  "  having 
duly  considered  aU  the  proceedings  in  this  appeal, 
the  Court  is  of  opinion,  that  the  Bespondents  (the 
present  Appellant  and  his  co-Plaintifi  in  the  suit) 
have  used  collusion  Avith  the  proprietors  of  the  A"illage 
of  3Iu~ceffau?)i,  to  the  misappropriation  of  the  income 
of  the  village,  which  ought  to  have  been  applied, 
according  to  the  conditions  of  the  engagement  between 
them,  to  the  liquidation  of  the  sum  secured  by  the 
mortgage  upon  it,  they,  the  Eespondents  in  the 
Court  below,  having  had  the  full  and  cntii'e  posses- 
sion and  mauagcmeut  of  the  property. 

"  It  is,  therefore,  now  decreed  in  conformity  with 
the  Appellant's  (the  present  Eespondent's)  original 
application  to  the  Zillah  Coui't,  that  the  attachment 
laid  by  him  upon  the  village  of  Muzecgcmni  be  held 
in  force,  by  putting  the  Appellant  in  possession  of 
the  village,  and  of  the  management  of  its  concerns  ; 
that  the  Appellant  do  fiu'ther  render  a  true  and 
faithful  account  annually  to  the  Zillah  Court  of 
Swat,  of  all  profits,  rents,  and  issues  received  by 
him  fi'om  the  said  village  of  Mu^eeffamn,  together 
with  an  account  of  all  fair  and  reasonable  expenses 
incurred  in  the  management  of  it.  And  that  the 
said  Appellant  do  continue  in  such  possession  of  the 
said  village  until  the  sum  adjudged  to  him  by  the 
Zillah  Coiu't  of  Sural  by  its  decree,  dated  the  2-itli 
'  oiDecemle?;  1822,  with  simple  interest   thereon,  and 

as  therein  provided  for,  be  fully  paid  and  satisfied ; 
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the  operation  of  the  decree  to  haA-e  effect  from  the  cur-        1841^ 
reut  Fttsal  [Sumvit  1884) :  the  possession  of  the  village  Jfggeewux- 
of  Mii:'.cegaum  will  then  revert   to   the  Eespondents     ^■^■sj^-k 
in  the  Court  below.  The  decree  of  the  Zillah  Jud^^e  „      ^'-  „ 
of  Surat,  dated  2ud  of  November,  1826,  is  accordingly  bookun-das. 
reversed  ;  full  costs  to  be  paid  by  the  Respondent." 

Against  this  decree,  the  present  Appellant,  Juggee- 
wundas  Keeka  Shah,  after  petitioning  for  a  re-hearing, 
which  was  refused,  appealed  to  His  late  Majesty  iu 
Council ;  praying  that  the  decree  of  the  Sudder  De- 
watmjj  Adawlut  might  be  reversed,  altei-ed,  or  vai'ied, 
for  the  following  reasons  : — 

I.  Because  (in  the  view  of  the  case  most  favourable 
to  the  Eespondent)  the  village  of  Miizeegaum  was 
partnership  property,  and  being  so,  was  well  charged 
with  payment  of  the  sum  secured  by  the  deed  of  the 
8th  of  Augmt,  1819. 

II.  Because  it  appears,  from  the  accounts  in  evi- 
dence, that  the  sum  of  Es.  17, Sou  was  due  to  the 
Appellant  and  Brljhookundas  Gokuldas,  Ids  co-Plaintiff, 
at  the  time  of  the  institution  of  this  suit,  and  there 
was  no  evidence  impeaching  the  accuracy  of  these 
accoimts. 

III.  Because  if  the  continued  perception  of  the 
profits  of  the  village  by  the  firm  of  Lal-kishen  was  a 
deviation  feom  the  terms  of  the  mortgage-deed,  all 
the  members  of  that  Firm,  including  the  Eespsndent, 
were  parties  acquiescing  in  that  deviation,  and  it  was 
incompetent  to  any  of  them  to  avoid  the  deed  on  that 
ground. 

IV.  Because  the  decree  of  the  Sudder  Deioanny 
Adawlut  proceeded  on  the  assumption  of  a  state  of 
facts  in  support  of  which  no  evidence  was  given,  and 
the  main  part  of  which  the  Respondent  had  himself 

VOL.  II.  1  2 
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1841.       admitted  to  be  uutrue ;  and  because  the  decree  ■was 
JuGGEEwuN-  inconsistent  with  the  claim  set  up  by  the  Respon- 

DAS  KeEKA        1        i. 

Shah         ''^^''• 
"•  The  Respondent  relied  upon  tlie  decree  pronounced, 

bookun-das.    and  prayed  that   the  same   might  be  affirmed,   and 

the  appeal  dismissed,  for  the  following  reason : — 

Because,  under  the  circumstances  of  the  ease,  and 

for   the   purposes    of  the  suit,  the  Respondent  was 

entitled  to  charge  the  Plaintiffs  in  the  action  with  the 

whole   amount  of  the   produce   of  the   village,  and, 

according   to   this   mode    of    accounting,    there   was 

nothing  due  to  the  Plaintiffs  upon  their  mortgage  at 

the  date  of  the  decree  on  the  appeal,  and  the  sum  of 

only  Rs.  3,000,  which  was  the  admitted  value  of  the 

House   at  Surat,  was  due  at  the  date  of  the  attachment. 

Mr.  3Mer,  Q.C.,   Mr.    Wigravi,   Q.C.,   and  Mr. 
Jackson,  for  the  Appellant. 

Mr.  Serjeant  Spankie,  Mr.   E.  J.  Lloyd,  and  Mr, 
Edmtmd  F.  3Ioore,  for  the  Respondent. 

Mr.  Baron  Parke  :  — 

This  is  an  appeal  from  a  decree  of  the  Stidder 
Dewanny  Adawlut,  which  reversed  a  decree  of  the 
Zillah  Court  of  Surat,  and  the  Appellant  prays  Her 
Majesty  to  reverse  the  decree  of  the  Sudder  De- 
wanny Adawlut,  and  to  affirm  that  of  the  Zillah  Court 
of  Surat. 

The  question  arises  pi-incipally  upon  the  construc- 
tion of  a  mortgage-deed,  by  which  the  revenues  of 
the  village  of  Mu^eegamn  were  mortgaged  by  the  firm 
of  Lal-Kishen,  in  which  the  Respondent  was  a  Partner, 
though  he  did  not   actually  execute  the  Boud.     The 
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revenues  of  this  village  were  mortgaged  upon  these        is-ii. 
terms.     An  advance  had  been  made  by  the  Appel-  Juggeewtin- 
lant  and  another  person,  not  a  party  to  this  Deed,   to    ^^g^^^^ 
the  amount,  nominally,  of  Rs.  18,000,  but  actually  ^• 

'  •' \  1111  EamdasBrij- 

Es.  16,000  only  were  advanced,  and  the  advance  was  bookun-das. 
made  for  the  pvu-pose  of  paying  the  partnership  debts 
of   the  Respondent  and  his  co-partners,  and  the  deed 
was  executed  hj  two  of  the  co -partners,  upon  which 
the  question  in  this  case  arises. 

By  that  Deed  it  is  stipulated  that  the  village  of 
Muzeeguam  and  the  House  in  Stirat  should  be  mort- 
gaged for  the  sum  mentioned,  Rs.  18,000  and  iip^ 
wards.  "  The  profit  (or  interest)  of  this  money  is 
settled  for  twelve  «««s,  on  these  conditions  that  the 
holders  of  the  mortgage  are  to  receive  in  redemption 
the  whole  of  the  produce  of  the  said  village,  about 
Rs.  3,000,  or  3,200,  and  after  allowing  for  interest, 
the  remainder  will  go  for  the  purpose  of  liquidating 
the  principal,  and  they  shall  continue  so  to  receive 
and  appropriate  the  annual  produce  until  the  whole 
of  their  demand  be  liquidated.  The  risk  of  collecting 
the  income,  and  of  any  deficiency  in  the  revenue,  is 
upon  our  heads."  That  is,  the  Mortgagors.  "  And 
we  do  further  declare,  that  the  holders  of  the  said 
mortgage  shall  station  a  Mehta  (or  Clerk)  of  their 
own  in  the  said  village  for  the  piu-pose  of  making 
the  collections ;  and  we,  the  Mortgagors,  so  long  as 
this  property  remains  in  mortgage,  we  do  agree  to 
give  him  a  monthly  salaiy  of  five  rupees,  and  his 
daily  food,  so  long  as  we  can  afford  to  do  so." 

This  instrument  was  not  executed  by  the  Respon- 
dent, but  there  is  no  doubt  that  it  was  executed  on 
the  partnership  account.  There  is  no  doubt  that  he 
was  cognizant  afterwards  of  the  execution  of  this 
Bond,  and  that  he  is  bound  by  the  contents  of  that 
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1841.        Bond,  and  he  imist  be  considered,  for  the  pui-poses  of 

JuGGEE^ruN-  this  suit,  as  being  a  Mortgagor. 

"^Ih^^"^        There  has  been  some  dispute  as  to  what  was  done 
"■  by  virtue  of  this  Bond  afterwards.     Whether  or  not 

BooKUN-DAs.  actual  possession  was  taken  of  the  property ;  and 
their  Lordships  think  the  conclusion  they  ought  to 
come  to  upon  the  facts  in  evidence  in  the  cause  is,  that 
actual  possession  was  taken  by  virtue  of  the  mortgage. 
It  is  clear  that  there  was  a  ilfe/^^a  appointed,  who  was 
paid  by  the  Mortgagors,  and  who  might  have  received 
the  rents  and  profits  of  the  village,  and  he  probably 
did  receive  the  rents  and  profits  of  the  village  for  a 
year*  or  two,  but  afterwards  permitted  the  Mortgagors 
to  receive  them  for  four  of  five  years  afterwai'ds. 

Now,  the  question  will  be,  in  what  way  the  Mort- 
gagee's rights  are  affected  bythis  conduct,  and  that  will 
depend  fii-st  upon  the  construction  of  the  instrament 
itself.  If  this  is  a  binding  contract,  binding  between 
him  and  the  Mortgagors,  binding  him  to  apply  the 
rents  and  profits  to  the  payment  of  the  debt,  he  might 
be  considered  as  having  forfeited  his  right  to  payment 
in  consequence  of  having  allowed  the  Mortgagors 
themselves  to  take  possession  of  the  rents  and  profits 
diu-iug  some  of  the  yeai-s  during  which  the  Mehta 
was  in  possession.  But  their  Lordships  are  of  opinion, 
that  that  is  not  the  ti-ue  construction  of  the  Deed,  but 
that  it  is  merely  a  power  to  satisfy  himself,  just  as 
an  English  Mortgagee  may,  by  taking  possession  of 
the  rents  and  profits  of  the  estate  ;  and  if  an  English 
Mortgagee  chooses  to  forego  the  benefit  of  receiving 
the  rents  and  profits,  and  permits  the  Mortgagor  to 
take  them,  it  would  have  no  effect  as  between  him 
and  the  Mortgagor ;  he  would  have  a  full  right  to 
recover  his  debt  by  reason  of  the  mortgage.  The 
only  effect  would  be  when  ^somc  subsequent  incum- 
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brancer  came  in,  and  ho  had  notice  of  that  chiim.     lu        if*'*!. 

that  case  the  rnlc  and  hiw  of  England  wouhl  be,  that  Juggeewun- 

if  after  notice  he  permits  the  Mortgagor  to  receive  "'^sh^u'"^ 
the  rents  and  profits,  he  exposes  himself  to  the  cUiim  "• 

,  .  .  .       .  Ramdas  Ebij- 

ot  the  second  incumbrancer,  and  that  is  the  principle  bookun-das, 
which  their  Lordships  think  ought  to  be  applied  to 
the  present  case. 

That  being  so,  there  is  no  doubt  that  this  transaction 
was  valid  up  to  the  time  of  the  notice  of  the  Respondent's 
claim,  that  is,  up  to  the  time  when  the  attachment  was 
served,  by  being  delivered  to  the  Officer  of  the  village, 
or  in  whatever  way  it  was  executed ;  but  until  that 
attachment  was  executed,  there  was  no  notice  to  the 
Mortgagee  of  any  adverse  claim  on  the  part  of  the 
Eespoudent.  The  claim  did  not  arise  till  the  suit  for 
the  termination  of  the  partnership  was  adjusted,  at 
which  time  the  estate  became  the  property  of  the  other 
Partners,  and  the  Eespondent  became  entitled  by 
virtue  of  that  decree  to  claim  against  his  co-partners 
for  the  amount  of  19,000  and  odd  rupees  :  when  he 
proceeded  to  enforce  that  claim  by  attachment,  he 
became  in  the  situation  of  a  second  incumbrancer,  and 
not  before;  and,  therefore,  their  Lordships  are  of 
opinion,  that  though  possession  Avas  taken  by  the 
Mortgagee  by  means  of  his  Mehta^  and  though  he 
might  have  received  the  proceeds  of  the  village  from 
1819  to  1824  or  1825,  j-ct  he  is  not  to  be  charged  in 
account  with  more  than  he  actually  received  during 
that  time.  But  when  the  attachment  was  placed  upon 
the  village,  he  had  notice  of  an  adverse  claim  ;  and  if 
after  that  time  he  permitted  the  Mortgagors  to  receive 
any  portion  of  the  profits  of  that  estate,  then  he 
ought  with  iTspect  to  the  moneys  so  received  to  bo 
postponed  to  the  subsequent  incumbrancer. 
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1841.  Therefore,  their  Lordships  are  of  opinion,  that  the 

ji-GGEEwux-  accounts  ought  to  be  taken  upon  that  principal.     The 

"^Shau"^ ^    effect  of  tliat  will  be,  that  it  will  be  clear  that  the 

"•  Mort^acree  is  unpaid,  the  full  amount  of  the  principal 

Booiiux-DAs.  and   interest :  the   principal   and  interest   amount   to 

more  than  Ks.  25,000  from  the  date  of  the  Bond  down 

to  the  period  at  which  the  attachment  was  placed  upon 

the  village.     During  that  period  it  appears  that  he 

had  received  only  between  Es.  7,000  and  8,000,  and, 

therefore,  there  would  be  a  large  balance  due  to  him. 

But  then  he  is  to  be  charged  for  about  two  years, 

dm-ing   which    time   he    pennitted    the    Mortgagors, 

after  the  attachment  Avas  placed,  to  receive  the  rents 

and   profits  of  the  village.     But  still  that  would  not 

be  anything  near  the  payment  of  the  piincipal  and 

interest  due  upon  the  Bond. 

Their  Lordships  will  give  a  direction  to  enable  the 
Eespondent  to  enforce  his  claim  against  the  estate, 
subject  to  the  account  so  taken,  reserving  to  the  Mort- 
gagee his  claim  for  the  balance  against  the  House  in 
Surat,  and  also  against  those  who  are  jjersonaUy  re- 
sponsible to  him  for  the  amount  of  the  money  originally 
advanced,  and  further  also  against  tlie  proceeds  of  the 
estate,  as  soon  as  the  Respondent's  debt  is  satisfied, 
provided  it  turns  out  that  the  proceeds  are  sufiicient 
to  discharge  his  debt,  and  to  leave  a  surplus. 

Therefore,  the  form  of  the  minute  which  their 
Lordships  will  make  as  to  the  mode  in  which  the 
accounts  shall  be  taken  is  this  :  "  Judgment  to  be  re- 
versed. Account  to  be  taken  of  the  principal  and  in- 
terest due  on  the  mortgage  of  the  village  of  Muzeepaum, 
and  the  sums  actually  received  by  the  Appellant  prior 
to  the  time  when  the  attachment  issued,  and  that  the 
Appellant  be  charged  in  that  account  with  the  amount 


ON  APPE.4.L    FROM   THE    EAST   INDIES.  503 

which  he  might  liave  received  after  the  attachmeut,        '^-ii- 
but  for  his  wilful   default.     If   the  attachment  pre-  Jucgee-r-un- 
vented  him  from  receiving  at  all,  of  coTxrse  he  will  not   ""^gj^™''"^ 
be  charged  ;  but  if  the  attachmeut  was  only  initiative,  "• 

°        '  .  •  -11  Kamdas  Brij- 

in  order  to  ground  an  execution  upou  it,  and  still  per-  dookun-das. 
mitting  the  pei'sou  in  possession  to  receive  the  i-ents 
and  profits,  and  if  he  has  permitted  the  Mortgagors  to 
receive  them,  he  will  be  charged :  so  the  words  will  be, 
That  the  Appellant  be  charged  the  amount  which  he 
might  have  received  after  the  attachment,  but  for 
his  wilful  default,  and  that  after  taking  the  accouiat, 
he  be  permitted  to  continue  in  possession  of  the 
village  until  the  balance  due  on  that  account  with 
interest  be  fully  paid ;  that  after  the  same  is  paid, 
the  Eespondent  be  permitted  to  proceed  under  an 
attachment  to  satisfy  his  demand,  reserving  to  the 
Appellant  right  to  come  against  the  balance  of  the 
proceeds  of  the  estate,  after  satisfying  the  Eespon- 
dent's  claim,  and  against  the  House  at  Stirai,  and 
against  such  parties  as  are  personally  liable  to  him 
for  the  balance  of  his  claim." 

Then  the  only  remaining  question  will  be  the  ques- 
tion of  costs.  Their  Lordships  are  of  opinion,  that  it 
is  perfectly  clear,  that  he  must  be  entitled  to  hold  the 
estate  for  some  time  to  come  :  he  will  be  entitled  to 
his  costs,  that  is,  the  costs  of  the  proceeding  in  the 
Court  below,  to  be  calculated  upou  the  principle 
adopted  in  the  Zilla/i  Court ;  and  that  part  of  the  suit 
being  wTong,  and  part  right,  he  ought  also  to  have 
the  costs  in  the  Sadder  Dewanny  Adawlut,  and  the 
costs  of  the  appeal,  with  liberty  to  redeem  the  mort- 
gage, by  payment  of  the  principal  and  interest. 
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Ea.tah  PF.nuA  Vexcatapa  Xaidoo,  I   ,       „     . 
Baliadoor         -         -         -         .\Appelhu,t; 


ArOOVALA    liOODKAI'A     ]SaI1)()0    aiid  I    „  7     J    « 

rAVPA    JSAIDOO  -  -  -  )  ■' 

Oh  npjical  from   the  Sitdder  Dcwannif   Court  of 
Mailras. 

\j\  this  ease  the  siiit  was  iustituted  to  recover  damages 
for  certain  injuries  inflicted  by  the  Appellant  on  the 
Eespondeuts,  Aroovala  Roodrapa  Naidoo  and  Aroovala 
Vencata  Royaloo  Naidoo,  since  deceased,  the  Father  of 
the  Respondent,  Paupa  Naidoo,  and  on  their  property, 
the  damages  were  laid  at  Es.  25,557.  15.,  which  con- 
sisted of  the  following  items:  first  Rs.  21,057.  15., 
ejected  them  w^q  value  of  Certain  Houses,  gardens,  goods,  chattels, 

from  a  House  iii  f        -ii 

anil  other  &c.,  of  whicli  the  Respondents  had  been  iorcibly 
Eeawid  dispossessed  l.y  the  Appellant;  second  Es.  5,000, 
occupied  by  on  accouut  of  damages  for  personal  restraint  on  them- 
abovet-wenty  selves  and  their  servants ;  and  lastly,  Rs.  500,  the 
whkli  he*^  *"  auiount  of  expenses  incurred  in  seeking  redress. 
could  himself       xiie  Apiicllant  was  the  Zemindar  of    Calastry,  and 

showiiotitle,  1.    •    •  TA-       ■  •.  •         i.1         r,-,i    7 

except  as       other   adjoinuig  Districts,   situate  m    the  ZiUalis  oi 

wl"i/nS-  Chittoor  and  Nellorc. 

and  having         rpj^^  Respondent,  Aroovala  Roodrapa  Naidoo,  who 

caused  the  ■■■  '  ^ 

discharged  *  Present :  Members  of  the  Judicial  Comm  if  fee, — Lord  Brougliam, 

pi*  «1  under  ^^'-  ^^^''^^  Favke,  the  Eight  Honourable  Sir-  Herbert  Jenuer.  and 
personal  re-     the  Eight  Honom-able  Dr.  Lushington. 

straint,  and         py™.  Councillor,— ^s«MSw,—Sii-  Edward  Hyde  East,  Bart. 
seized  all 

their  property  situate  -srithin  his  zenmulari/,  decreed  on  appeal  by  the 
Siidder  Court  (and  affirmed  by  the  Judicial  Committee),  to  restore  pos- 
session of  the  premises,  and"  to  pay  compensation  ia  damages,  with 
coats,  for  the  wrong  and  injuries  inflicted. 
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succeeded  his  Brother,  the  Father  of  Aroovala  Vencata  ^^^l- 
Royaloo  Naidoo,  held  the  situation  of  Dcioaii,  or  head  Rajah  Pedda 
confidential  Manager,  under  the  Fatlier  of  the  Appel-  Naidoo 
lant,  and  subsequently  under  the  Appellant  himself. 
Aroovala  Vensata  Royaloo  Naidoo  was  also  in  the  em- 
ployment of  the  Appellant,  and  had  the  management 
of  the  revenue  Districts  of  Pamoor  and  Seetaram-pooi'^ 
attached  to  the  Appellant's  zcmindary ;  he  continued 
in  the  management  thereof  imtil  the  year  1814 — 15, 
when  the  situation  of  Dewan  was  conferred  on  him  by 
the  Appellant,  in  which  he  continued  up  to  the  time 
of  his  dismissal,  hereinafter  mentioned.  In  the  year 
1814 — 15,  the  Appellant  also  conferred  on  Aroovala 
Roodmpa  Naidoo  tlie  office  of  Tahsil  or  Collector  and 
Manager  of  the  Districts  of  Kutchanad  and  Comara 
Viji/a-nagarum:  and  in  1818 — 19,  the  Tahsil  or  col- 
lectorship  of  Favioor  and  8eetaram-poor^  upon  tlie 
Respondent,  Paitpa  Naidoo. 

The  Respondents  lived  in  a  Ilouse  atCalaair?/,  ha^-ing 
a  garden  and  offices  attached,  in  which  they  and  Paupa 
Naidoo's  Father  had  resided  for  a  period  of  above 
twenty  years,  the  House  ha\-ing  been  built  (as  it  was 
insisted  by  the  Respondent)  by  Paupa  Naidoo'' s  Father, 
on  ground  purchased  by  him  in  the  year  1799 — 1800. 
They  were  possessed  also  of  some  land  cultivated  as  a 
garden  at  Poondij^  and  of  other  property,  consisting  of 
cattle,  implements  of  husbandry  and  farming  stock, 
in  various  parts  of  the  Appellant's  zemindanj. 

In  the  year  1821,  the  Respondent,  Aroopala  Rood- 
rapa  A'a/rfoOjand  the  deceased  Aroovala  Vencata  Roijaloo 
Naidoo^  filed  their  plaint  in  the  Provincial  Court 
for  the  Centre  Division  of  Madras  against  the  Appel- 
lant, Rajah  Pedda  Vcncatapa  Naidoo,  Bahadoor,  in 
which,  after  stating  that  in  the  month  of  September, 
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1841.  1819,  the  Appellant  had  demanded  of  Aroovala  Vencata 
kajah  pedda  Royaloo  Naidoo  a  Nuzsiur,  or  present,  of  Es.  30,000  ; 
^A^Doo  ^  and  that  in  consequence  of  this  demand  being  refused, 
the  Eespondents,  together  with  the  deceased,  Aroovala 
Vencata  Royaho  Naidoo,  had  been  dismissed  firom  their 
offices,  and  the  acts  of  opi^ression  and  spoliation  on 
the  part  of  the  Appellant,  which  formed  the  subject  of 
the  suit,  and  were  therein  particularly  detailed,  took 
place;  proceeded  to  enumerate  the  several  injurious 
acts  committed  by  the  Appellant  in  consequence  of  the 
refusal  of  the  Plaintiffs  to  comply  with  that  demand, 
and  for  which  they  claimed  as  follows: — first,  com- 
pensation in  damages  for  the  restraint  placed  on  their 
persons  by  the  Appellant ;  second,  for  the  value  of  the 
House  at  Calastry,  with  the  goods  and  chattels  con- 
tained therein  ;  thirdly,  for  the  value  of  a  House  and 
■garden  at  Poondy,  with  the  goods  and  chattels  therein ; 
fourthly,  for  the  value  of  crops  of  grain,  straw,  cattle, 
■implements  of  husbandry  and  other  property  belonging 
to  the  Plaintiffs  in  twelve  different  villages  therein 
specified,  all  of  which  were  attached  to  the  zemindary 
of  Calastry ;  and  fifthly,  for  the  personal  expenses 
inciirred  by  the  Plaintiff  in  seeking  redress  ;  the  total 
of  which  damages  were  laid  at  the  before-mentioned 
sum  of  Rs.  25,557.  15.,  and  were  claimed  in  pursuance 
of  and  according  to  Regulation  XXXII.  of  1802. 

The  Appellant,  by  his  ansAver,  filed  the  14th  of 
December,  1821,  admitted  the  former  employment  of 
the  Plaintiffs  as  Dewam  and  TaJmldars,  but  denied  that 
he  had  demanded  the  Nnsziir,  or  had  dismissed  the 
Plaintiffs  for  refusing  to  comply  with  such  demand, 
and  insisted  that  such  dismissal  had  been  on  account 
of  various  acts  of  misfeazance  in  their  offices,  and 
alleged  that  he  liad  only  required  of  them  a  settlement 
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of  their  accounts  :  he  also  deuiecl  that  the  House  and 
premises  at  Calaslr;/  -n-as  the  i)roperty  of  the  Plaintiits, 
but  admitted  that  he  took  possession  of  the  garden  at 
Poondy^  and  he  did  not  deny  that  the  Eiaintiffs  had 
left  cattle,  grain,  &c.,  in  the  villages  specified  in  the 
plaint,  but  attributed  the  loss  of  the  Plaintiffs  in  part 
to  an  inundation  which  had  destroyed  one  of  the 
A^illages  in  which  theu*  property  was  situate  :  he  also 
denied  tliat  he  liad  used  any  kind  of  restraint,  or 
conimitted  any  act  of  violence  towards  the  Plaintiffs. 

To  this  answer  the  Plaintiffs  replied,  setting  forth 
theii-  title  to  the  House  and  property  more  fully,  and 
stating  in  detiiil  the  particulars  of  the  injuries  inflicted 
by  the  Appellant,  and  the  grievances  of  ■which  they 
complained. 

The  Appellant  having  rejoined,  evidence,  both  docu- 
mentary and  oral,  was  taken  on  both  sides.  For  the 
Plaintiffs,  the  original  Bill  of  sale  of  the  land  and 
premises  in  Calastry,  a  Snimud,  or  deed  of  assignment 
of  revenue,  two  Cowlnama/is,  or  agreements  for  farming 
certain  lauds  within  the  zemindarif,  executed  by  the 
Defendant  (Appellant),  and  various  Orders  and  Letters 
fi'om  the  Magistrates,  showing  the  Plaintiffs'  dealing 
with  the  property  in  question,  ^vere  produced. 

The  Appellant  produced  copies  of  certain  proceed- 
ings taken  by  the  Magistrates  on  the  complaint  of 
the  Eespondent,  to  negative  the  allegation  of  his 
har\'ing  taken  forcible  possession  of  their  property, 
but  no  document  to  prove  his  title  to  the  property  in 
question.     Both  parties  examined  witnesses. 

Pending  tlif  suit,  Aroovala  Vencata  Royaloo  Kaidoo, 
the  first  Plaintiff'  in  the  cause,  died,  having  previously 
<leclared  the  Respondent,  Paitpa  Naidoo,  his  heir,  in 
■"hose  namd  (he  suit  Mas  revived. 
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1841-  On  the  20th  of  February,   1824,  Mr.   Brown,  the 

Eajah  pedda  First  Judge  of  the  Provincial  Court,  made  his  decree 
Naidoo'  ^  the  Suit,  by  which,  after  observing  on  the  circum- 
stances of  the  case,  he  proceeded  to  say,  "that  the 
Provincial  Coiu't  had  no  hesitation  in  giving  their 
verdict  against  the  charge  which  the  Plaintiffs  had  set 
up  for  damages,  inasmuch  as  it  had  not  been  pi-oved 
either  that  the  indignities  complained  of  were  offered 
to  their  pei-sons,  or,  if  offered,  that  it  was  by  authority 
of  the  Defendant ;  then,  again,  that  the  amount  of 
property  charged  to  have  been  seized  by  the  Defendant 
had  been  proved  by  evidence  to  have  been  so  seized 
by  him,  and  that  as  to  the  other  coimt  in  their  Bill 
of  plaint,  which  regarded  the  alleged  seizure  of  crops, 
of  ai'ticles  of  husbandry  or  of  Cattle,  the  whole  of  it 
seemed  to  be  so  entii-ely  the  consequence  of  their  own 
abandonment  of  their  concerns,  whatever  the  natiu*e 
of  those  concerns  might  have  been,  that  the  Pro%-incial 
Court  were  far  from  conceiving  they  could  seek  any 
redress  for  this  part  of  their  grievances  under  sec.  3 
of  Eegulation  XXXII.  of  1802,  which  in  no  respect 
applied  to  their  case  in  the  present  suit.  Nor  could 
the  Provincial  Coiu-t,  finally,  conceive  the  Plaintiffs  in 
the  slightest  degree  entitled  to  remuneration  for  the 
expenses  of  their  journey  to  Chittoor,  or  for  the  ex- 
penses incurred  by  them  at  that  place,  on  the  grounds 
stated  in  their  plaint,"  which  was  accordingly  dis- 
missed with  costs. 

Prom  this  judgment,  Mr.  Dacre,  the  Acting  Judge 
of  the  Provincial  Court,  dissented,  and  subsequently 
recorded  the  grounds  of  his  dissent. 

The  Plaintiff's,  the  present  Eespondents,  appealed 
from  this  decree  to  the  Sudder  Dewannt/  Adawlut  of 
Madras.     The  Sudder  Dcwanny  Adawlut  remitted  the 
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record  to  the  rroviucial  Court,  to  take  further  evi- 
dence, witli  a  view  to  ascertain  the  authenticity  of 
certain  Letters  brought  forward  by  the  Plaintiifs,  as 
sent  by  the  Defendant  to  his  servants,  containing 
orders  to  attach  the  Plaintiffs'  property.  Additional 
evidence  was  accordingly  taken.  On  the  part  of  the 
Plaintiffs,  it  was  proved  and  admitted  by  the  Defen- 
dant's witnesses  that  these  Letters  were  written  and 
sealed  by  order  of  tlie  Defendant,  and  further  proof 
was  given  that  the  House  in  C'a/as^/-^  was  the  property 
of  the  Plaintiff's. 

On  the  15tli  oi  November,  1827,  the  S udder  Deioanmj 
Adawlut  made  its  decree,  in  which,  after  stating  the 
material  facts  and  circumstances  of  the  case,  the  Coui-t 
observed  that,  ''  the  decree  of  the  Provincial  Court  was 
passed  by  the  First  Jiidge  in  opposition  to  the  opinion 
of  his  Colleague  on  the  Bench,  and  that  it  Avas  iucum- 
bentuponthe  S  udder  Dcmanny  Adawlut  to  ex^ross  its  de- 
cided disapprobation  of  the  principles  set  forth  in  their 
decree.  Those  principles,  so  far  as  they  were  intelli- 
gible, would,  if  sanctioned,  vest  a  Zemindar  with  the 
arbitrary  disposal  of  the  persons  and  property  of  his 
serv'ants,  and  would  go  to  encourage  the  acts  of  lawless 
rapine  and  violence,  which  it  is  the  peculiar  province 
of  a  Court  of  Justice  to  resti"ain  and  suppress  ;  and, 
therefore,  it  was  ordered,  that  the  deci-ee  of  the  Pro- 
vincial Court  be  set  aside,  and  the  judgment  of  the 
Court,  after  the  most  aiixious  consideration  of  all  the 
circumstances  of  the  case,  was  as  folloAVs :  Firet, 
that  the  Kcspondent  (the  present  Appellant)  do  pay 
to  the  Appellants  (the  present  Kcspondents),  Rs.  300 
each,  as  compensation  for  the  illegal  restraint  put 
upon  their  persons.  Secondly,  that  the  Respondent 
do  replace  the  Appellants  in  possession  of  the  House 
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at  Calasirij,  and  pay  to  thciu  tlie  sum  of  Ks.  2  00, 
as  corai^eusation  for  his  illegal  possession  thereof. 
Thirdly,  that  the  Eespondent  do  replace  the  Appel- 
lants in  possession  of  the  House  and  garden  at  Poondij^ 
and  pay  to  them  the  sum  of  Es.  500,  as  compensation 
in  damages  for  his  illegal  possession  thereof.  Fourthly, 
that  the  Respondent  do  pay  to  tlie  Appellants  the 
sum  of  Es.  8,000,  as  compensation  in  damages  for 
his  illegal  seizure  of  their  grain,  straw,  cattle,  im- 
plements of  husbandly,  &c.  And,  fifthly,  that  the 
Eespondent  do  pay  to  the  second  Eespondent  (Paupa 
Naidoo),  the  sujn  of  Es.  100,  for  his  extra  expenses 
in  his  attendance  on  the  Magistrate  at  Chlttoor :  and 
further  decreed,  that  each  party  do  respectively  pay 
their  own  costs,  both  in  this  Count  and  in  the  Pro- 
vincial Court." 

I'rom  this  decree  the  Appellant  appealed  to  His 
late  Majesty  in  Council,  relying  on  the  following 
reasons : — 

I.  Because  in  the  absence  of  auj'  evidence  of  the 
actual  damages  said  to  have  been  incurred  through 
the  acts  of  the  Api>ellant,  it  Avas  not  competent  to  the 
Sudder  Detoanny  Adawlut  to  assess  the  amount  of  such 
damages  according  to  an  assumed  estimate  thereof. 

II.  Because  the  Eespondents  were  detained  at 
Poondij,  nnder  the  Order  of  a  Civil  Magisti'ate  of  com- 
petent authority,  made  upon  a  representation  of  facts 
which  remained  uncontroverted,  and  for  the  conse- 
quences of  this  detention  the  Appellant  ouglit  not  to 
be  rendered  liable,  either  in  damages  or  otlierwise. 

III.  Because  the  House  at  Calastry,  and  the  garden 
at  Poondy,  were  proved  to  be  the  property  of  the 
Appellant. 

IV.  Because  the  Eespondent?,  who  were  Plaintiffs 
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in  the  original  snit,  and  not  in  possession  of  the  honpe        '^^i- 
at  Calas In/,  01-  the  g'drden  at    Poo«r/y,  wore   bound  to  kaj^h  >'edda 

'^  .A  EXCATAPA 

prove  their  title  thei'cto,  -which  they  had  wholly  failed      Naidoo 
to  do. 

Y.  Because  it  Avas  not  proved  that  the  grain,  cattle, 
and  other  agi-icultural  property  of  the  Respondents, 
was  seized  by  the  Appellant  or  by  his  orders. 

YI.  Because  the  Respondents  were  not  entitled  to 
recover  from  the  Appellant  any  expenses  which  they 
might  have  iuciuTed  in  procuring  the  reversal  of  a 
Magistrate's  Order,  made  upon  a  representation  of 
facts  which  remain  uncontroverted. 

The  Respondents  on  the  other  hand  submitted, 
that  the  appeal  should  be  dismissed  for  the  following 
reasons  :  — 

I.  Because  the  matters  complained  of  by  the  Re- 
spondents were  in  the  particulars  and  to  the  extent 
mentioned  in  the  decree  of  the  Sudder  Dewanny 
Adawlui,  sufficiently  established  by  the  evidence. 

II.  Because  the  justification  attempted  by  the  Ap- 
pellant did  not  constitute  a  defence  to  the  action. 

Mr.  3Iiller,   Q.C.,   Mr.    Wiffram,   Q.C.,   and  Mr. 
Jackson,  for  the  Appellant, 

Relied   on   the   grounds  stated    in  his   reasons,    and 
Madras  Regulation  XXXII.  of  1802. 

Mr.  Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr. 
Edmund  F.  Moore,  for  the  Respondents, 

Were  not  called  upon  by  their  Lordships. 

M.  Baron  Parke  : — 

Their  Ixjrdships  do  not  think  it  nccessarj''  to 
trouble  the  Counsel  for  the  Respondents  in  this  case. 
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iS'ii-        It   appears   to   their    Lordships,    Avho   have    had    an 

eajah  pedda  opportunity  of  considering    the  ingenious  objections 

Naidoo      that  have  been  made  to   the   decree  of   the    Judder 

Dewanny  AdawlnU   that   there  is  really   no  sufficient 

foundation  for  them,   and  that  they  cannot  see  their 

■way  clearly  to  reversing  the  present  decree. 

"With  respect  to  the  first  objection,  Avhich  was  the 
last  objection  of  the  Appellant,  and  upon  which  he 
relied  the  most,  that  the  proceedings  were  informal, 
inasmuch  as  it  was  a  suit  instituted  imder  the  Eegula- 
tion  XXXII.  of  1802,*  and  was  not  brought  within  the 
time  within  which  by  the  construction  of  this  Eegii- 
lation  it  ought  to  be  brought,  that  is,  within  a  year 
after  the  injury  sustained,  the  Coiu't's  answer  to  that 
is,  that  that  part  of  the  statement  in  the  plaint  is 
really  superfluous,  and  that  the  plaint  having  been 
framed  upon  the  legal  title  to  redress,  both  for  the 
injury  to  the  person  and  for  the  injuries  to  the  land, 
and  for  taking  away  personal  property,  and  the  suit 
having  been  subsequently  conducted  as  a  regular  suit, 
the  objection  is  wholly  unavailing;  that  it  is  improperly 
stated  in  the  plaint  to  have  been  a  suit  founded  upon 
this  Eegulation,  which  is  to  give  redress  to  persons 
whose  goods  have  been  taken  away  without  their 
producing  a  proof  to  theif  title.  Now,  this  case  has 
proceeded  all  along  upon  the  ground  of  title  in  the 
Plaintiffs,  both  as  to  their  claim  of  compensation  for 
personal  injury,  and  for  injury  done  to  Iheir  land. 

But  let  us  first  examine  very  shortly  the  different 
heads,  according  to  which  compensation  has  been 
awarded  by  the  decree  of  the  Sudder  Court,  and  it 
will  bo  found  upon  looking   at   them  that   each  of  the 
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grounds  takeu  in  that  decree  is  perfectly  well  sustained.        1841. 

The  fii'st  question  is  with  resrard  to  the  ini'ury  done  rajah  pbdda 
.         .  .  Yencatapa 

to  the  person.     There  certainly  is  ample  e%"idcnce  that      Naidoo 

the  Plaintiffs,  that  is,  the  now  Eespondents,  had  their  ^jj^oy^j,^ 
persons  put  under  restraint  by  order  of  the  Rajah,  and  Eoodeapa 
for  that  restraint  there  has  been  an  award  of  Es.  300 
each,  which  appeared  to  the  Couii  below  to  be  a  proper 
compensation.  And  wc  certainly  are  not  in  a  condition 
to  say  that  that  compensation  is  improper  or  excessive. 
It  is  not  merely  for  the  inconvenience  which  they  sus- 
tained, but  probably  that  sum  was  awarded  by  way  of 
letting  the  Zemindars  know  that  they  ought  not  to 
exercise  any  supposed  authority  which  they  received 
in  contravention  to  the  law.  There  seems  to  have 
been  an  impression  that  the  Zemindar  had  a  right  to 
restrain  the  persons  of  his  Officers  in  case  he  thought 
proper  so  to  do ;  and  to  do  away  that  impression,  it 
was  right  that  there  should  be  more  than  merely 
nominal  damages  for  that  restTaiut,  in  order  that  the 
Zeinindars  might  know  henceforth  that  they  could  not 
proceed  upon  any  such  supposed  custom.  It  appears, 
therefore,  to  theii-  Lordships,  that  there  is  no  impro- 
priety in  the  awai'd  of  the  sum  of  Es.  300  each  as 
compensation  for  the  injury  which  they  thus  sus- 
tained. 

The  next  question  is,  with  respect  to  tlie  damages 
for  ejecting  the  Plaintiffs  below,  the  now  Eespondents, 
out  of  their  House  at  Calastry.  It  appears  that  both 
parties  proceeded  to  show  their  title  to  this  House, 
but  neither  party  was  able  to  give  satisfactory  evidence 
of  title,  and  the  Sudder  Coui't  say,  and  say  vciy  pro- 
perly, that  the  long  possession  which  the  Eespondents 
have  had  in  the  House  is  a  sufficient  proof  of  title  in 
the  fii'st  instance,  and  that  as  flu-  Appellant  was  not 
VOL.    II.  N   2 
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^■ii-        able  to  give  satisfactory  proof  that  he  has  the  title  in 

Rajah  pedda  him,  the  possession  on  the  part  of  the  Plaintiffs  must 
Vencatapa  . 

Naidoo      prevail ;  and  that  principle  is  a  perfectly  just  principle. 

It  is  for  them  to  judge,  who  are  much  more  competent 
to  do  so  than  we  ai*e,  whether  the  possession  under 
such  circumstances  as  took  place  in  this  case  was  a 
satisfactory  proof  of  title.  Probably  in  this  Country 
we,  who  ^are  well  acquainted  with  the  customs  here, 
should  say,  that  ii  a  servant  lived  in  a  House  appro- 
priated to  a  servant,  we  should  rather  draw  an  infe- 
rence from  that,  that  the  possession  of  the  servant  was 
the  possession  of  the  Master,  but  the  customs  and 
usages  in  the  Uast  Indies  may  be  very  different  in  that 
respect ;  and  as  the  Court  have  drawn  an  inference 
fi'om  the  possession  that  that  is  e^idence  of  title,  we 
are  not  in  position  to  say  the  contrary.  We  think,  in 
the  absence  of  any  proof  to  the  contrary,  we  must 
suppose  the  inference  to  be  correct,  that  they  were 
possessed  in  theii'  own  right.  The  principle  upon 
which  the  Court  has  jiroceeded  is  perfectly  correct. 
The  title  of  possession  must  prevail  imtil  a  good  title 
is  shown  to  the  contrary.  That  disposes  of  the  second 
head  of  objection. 

The  third  is  the  claim  foi-  the  House  and  garden  at 
Pooiid//,  and  it  is  insisted  that  there  was  no  proof,  in 
the  first  place,  that  the  Defendant  below,  the  now 
Appellant,  over  took  possession  of  the  House.  "With 
respect  to  the  garden,  there  is  unquestionable  proof ; 
and  we  think  it  will  be  found,  fi-om  the  deposition  erf 
one  of  the  Plaintiff's  Witnesses,  Danum  Motialoo, 
whose  testimony  is  imimpeached,  that  there  was  suffi- 
cient proof  that  the  Appellant  took  possession  of  the 
House,  and  if  so,  he  took  possession  both  of  the  House 
and  garden,  without  any  title  ;  and  we  are  by  no  means 
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in  a  coudition  to  say  that  the  sum  which  has  been        '841. 
awarded  as  a  compensation  to  the  Eespondents,  in  kajah  pedda. 
respect  to  the  occupation  of  the  House  and  garden,  is 


an  improper  amount. 

Then  the  next  is  the  largest  amoimt  of  compen- 
sation given,  namely,  Es.  8,000.  The  Court  below 
certainly,  as  well  as  ourselves,  feel  that  the  evidence 
which  has  been  given  upon  this  subject  is  somewhat 
vague  and  unsatisfactory.  The  amount  demanded  in 
the  plaint  exceeds  Es.  24,000,  and  the  sum  awarded 
for  damages  is  Es.  8,000.  The  Coiut  below  had 
much  better  means  than  we  have  of  forming  an 
estimate  of  what  the  Plaiatiif's  damage  i-eally  was. 
They  have  given  a  much  smaller  sum  than  was 
claimed ;  and  it  is  enough  for  us  to  say  that  we  cannot 
see  that  they  come  to  a  wrong  conclusion.  There  was 
unquestionably  evidence  for  their  consideration  to 
prove  that  the  Rajah,  and  other  persons  by  his  autho- 
rity, had  seized  property  to  a  very  considerable 
amount.  It  appears  clearly  fi-om  the  parol  evidence 
adduced  on  the  part  of  the  Appellant,  and  the  Witnesses 
mentioned  in  the  decree,  which,  although  they  have 
not  given  satisfactory  evidence  as  to  the  seiziu'e,  yet 
the  general  complexion  of  their  testimony  shows  that 
the  Rajah  did  seize  some  of  the  property  belonging  to 
the  Eespondents.  The  Coui't,  upon  this  part  of  the 
case,  do  not  feel  that  they  have  any  ground  to  dispute 
the  propriety  of  the  decision  at  which  the  Court 
below  have  arrived,  in  awarding  the  compensation  of 
Es.  8,000. 

The  same  observation  also  may  be  made  with  regard 
to  the  fifth  head,  under  which  a  small  sum  has  been 
awarded  for  compensation  for  the  inconvenience  to 
which  one  of  the  Eespondents  was  put  in  appearing 
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1S41.  before  the  Magisti-ate.     There  docs  not  seem  to  be 

bajah  pedda  any  reason  why  that  amount  should  not  be  allowed. 

Najdoo  We  think,  therefore,  upon  the  whole,  that  there  is  no 

Aroovaia  gi'ound  for  the  appeal  against  the  decree,  and  that 

EooDRAPA  the  decree  ought  to  be  affii"nied,  vdth  costs, 
Naidoo.  ^  ' 
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ACCOUNT. 
See  "  Adsiis.sion  by  Vakeel." 

.    ADMISSION  BY  VAKEEL. 

The  admission  and  consent  of  a  Va- 
hiel  made  with  due  authority,  will 
hind  his  client,  though  not  present 
at  the  time  of  making  it.  "Where, 
therefore,  an  order  was  made  for 
the  payment  of  a  certain  sum, 
being  the  moiety  of  the  profits  of 
an  estate  founded  on  the  amount 
for  which  security  had  heen  taken 
as  the  rental  of  the  zcmindanj, 
when  possession  was  given  up,  and 
that  amount  was  admitted  and  as- 
sented to  by  the  Vakeel  in  Com-t, 
and  the  order  made  accordingly, — 
h»ld  by  the  Judicial  Committee  (af- 
firming the  judgment  of  the  Court 
below),  that.such  consent  was  bind- 
ing on  the  Client,  and  precluded  him 
from  afterwards  opening  the  ac- 
count. \_RaJiinder  Narai?i  Rae  v. 
Bijo.i  fiorind  Siiu/]     ■     ■     -    253 


ADVEESE  POSSESSION. 

1.  A  piu-ehased  a  Mootah  of  B.,  and 
licld  possession  till  his  death,  when 
B.,  under  the  colour  of  a  Bill  of 
Sale  alleged  by  him  to  have  been 
executed  by  A.  two  days  before 
his  death,  obtained  possession. 
On  a  claim  brought  by  the  V/idow 
and  heiress-at-law  of  A.  for  re- 
cover}' of  the  MoofaJi  and  mesne 
profits,  no  sufficient  proof  of  the 
execution  of  the  Bill  of  Sale  having 
Leon  given,  possession  was  adjudged 
to  her,  with  mesne  profits  from 
the  periodof  herHu.sband's  death. 
^Sooritih  Roiv  v.  C'otajhery  Boo- 
chiah'] 113 

2.  ClaLai  to  the  hereditary  office  of 
the  headsliip  of  the  Butchers,inthe 
town  of  Ahmednuggur,  dismissed, 
no  satisfactory  proof  being  shown 
of  the  right  to  inherit,  and  adverse 
possession  of  the  office  being  had 
formorethan  thirtyyears.  [Baiun- 
If'ullad  Raja  Katik  v.  Davood  Wul- 
Ind  Nunnoo'] 479 
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3.  AZi;)nmdarh.a.ving  discharged  cer- 
tain persons,  his  Beioans  and  Tah- 
sildais,  for  alleged  misconduct, and 
ejected  them  from  a  honseand  other 
premises  claimed  and  occupied  by 
them  for  above  twenty  years  (and  to 
which  ho  could  himself  show  no  title, 
except  as  Leing  within  his  zemin- 
dary) ;  and  having  caused  the  dis- 
charged officers  to  bo  placed  under 
personal  restraint,  and  seized  all 
their  property  situate  within  his-t;- 
mindary,  decreed  on  appeal  by  the 
Sudder  Court  (and  affirmed  by  the 
Judicial  Committee), to  restore  pos- 
session of  the  premises,  and  to  pay 
compensation  in  damages,  with 
costs,  for  the  wrong  and  injiuies  in- 
flicted. [^Rajah  Pedda  Vencatapa 
Naidoo  Bahadoor  v.  Aroovala  Rood- 
rapa  Naidoo']    -----     604 

ALIENATION. 

See  "WuiiF." 

ALTAMGHA. 

See  "WuKF." 

APPEAL. 

The  right  of  appeal  given  by  the  Char- 
ters of  Bengal,  Madras,  and  Bom- 
hay,  is  not  confined  to  eases  where 
a  right  or  duty  is  finaUy  decided, 
but  includes  interlocutory  judg- 
ments, decrees,  or  decretal  orders ; 
such  appeal  does  not,  however,  ex- 
tend to  the  finding  of  a  jiu-y  upon 
issues  directed  from  the  Equity  side 
of  the  Court ;  no  motion  for  a  new 
trial  having  been  made,  nor  excep- 


tions taken  to  the  Master's  report 
founded  on  the  verdict  in  such 
issues.  \_Nathoobhoy  Ramdass  v. 
Mooljee  Madoivdass']    -     -     -     169 

APPEAL  (Eestoration  of). 
Src  "  Practice,"  3,  7. 

APPEAL  (Dismissal  of). 
See  "  EEnEARDfo." 

ATTACHMENT. 

See  "Equitable  Mortgagee." 
"Mortgage,"  2. 

BANKEUPTCY. 

1 .  Assumpsit  by  the  siu'viving  As- 
signee of  a  Bankrupt,  under  an 
English  Commission,  against  a 
debtor,  a  native  of  India,  and  resi- 
dent within  the  jurisdiction  of  the 
Supreme  Coiu-t  of  Calcutta.  Plea, 
that  the  Defendant  had  not  under- 
taken or  promised  in  the  manner  or 
form  as  the  Plaintiff,  Assignee  as 
aforesaid,  had  complained  against 
him .  Two  day s  after  issue  j  oined, 
the  Defendant  gave  notice  that  he 
intended  to  dispute  the  trading, 
petitioning  Creditor's  debt,  and 
bankruptcy.  At  the  trial,  copies 
of  the  proceedings  in  the  Bank- 
ruptcy Com-t,  the  Commission,  Ad- 
judication and  Assignment  to  the 
Plaintiff,  and  his  co-assignee,  which 
piu'ported  to  be  certified  by  the 
Clerk  of  the  Enrolments,  and  to  be 
under  the  seal  of  the  Court  of 
Bankruptcy  in  England,  piirsuant 


• 
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to  the  2u  J  and  3rd  Will.  IV. ,  c.  1 1 4, 
s.  9,  were  given  in  evidence  ;  but 
no  proof  was  given  that  tliese 
copies  were  authentic,  nor  was  the 
seal  proved  to  be  that  of  the  Coiu-t 
of  Banki-uptcy  in  England.  A  ver- 
dict was  given  for  the  Plaintiff, 
libert)-  being-  reserved  for  the  De- 
fendant to  move  for  a  nonsuit.  A 
rule  nisi  was  afterwards  granted 
and,  after  argriimeut,  made  absolute, 
and  the  verdict  set  aside,  and  judg- 
ment of  nonsuit  entered  for  the 
Defendant,  on  the  gi'ounds  that 
there  was  no  evidence  of  an  act  of 
banki-uptcy — of  trading  subsequent 
to  the  passing  of  the  6th  Geo.  IV., 
c.  16;  and  that  neither  that  Act, 
nor  the  2nd  &  3rd  JVill.lY.,  c.  114, 
extended  to  India  .-—Held  on  appeul 
affirming  the  judgment  of  the  Ccaut 
below, — 

1 .  That  the  plea  of  non  assumpsit 
put  the  Bankruptcy  and  Assigiunent 
at  issue  sufficiently  without  any 
notice. 

2.  That  the  foi-m  of  the  plea 
'  'Assignee  as  aforesaid"  was  not  an 
admission  of  the  Plaintiff's  title  as 
Assigneeof  the  Bankrupt,  but  only 
u.sedinreferenceto  the  description 
the  Plaintiff  had  given  of  himself 
in  the  declaration. 

3.  That  the  Statutes,  6th  ffeo.rV. 
c.  16,and  the  2nd  cS;  3rd  Tfill.  IV., 
e.  114,  made  to  facilitate  the  proof 
of  Bankruptcy  and  assignment  in 
England,  did  not  extend  to  the 
Courts  in  Jndi/i,  and  that  in  those 
Courts  such  evidence  of  the  Bank- 
vuptcy  must  be  given,  as  would 


have  been  requii'ed  to  prove  the 

fact  if  no  Statutory  regulations  had 

been   made.     IClark  v.   Mallicl:'] 

263 

2.  The  principle  that  one  Creditor 
.shall  not  take  a  part  of  the  fund 
which  otherwise  would  have  been 
available  for  the  pa3'ment  of  all  the 
Creditors,  and  at  the  same  time  be 
allowed  to  come  in  pari  passu  ^ih 
the  other  Creditors,  for  satisfaction 
out  of  the  remainder  of  that  fund, 
does  not  apply,  where  that  Creditor 
obtains  by  his  diligence  something 
which  did  not,  and  coidd  not,  form 
a  part  of  that  fund. 
The   Orphan   Chamber  of   Bidaria 
being  the  Executors  of  a  foreign 
Creditor  in  the  Island  of  Java,  by 
their  agent  in  Calcutta,  proved  the 
amount  of  their  whole  debt  against 
the  estate  of  A.  B.,  who  had  been 
declared  Insolvent  under  the  Indian 
Insolvent  Act  (9th  Geo.  TV.,  c.  73), 
and  after  making  such  proof,  and 
reeei-^dng  the  dividends  upon  the 
whole  debt,  instituted  a  suit  in  the 
Island  of  Java,  to  recover  a  planta- 
tion or  estate  there,  held  by  one  of 
the  Insolvents  as  Trustee  for  the 
fii-m  of  A.  B.  and  C.  D.,  in  equal 
shares ;  to  which  suit,  the  Assignees 
of  the  Insolvent  appeared  as  Defen- 
dants, but  judgment  was  given  in 
favour  of  the  Creditor,  and  for  the 
sale  of  the  estate  for  his  benefit ; 
the  proceeds  of  which  amounted  to 
three-fifths  of  hiswholedebt.   The 
Assignees  of  A.  B.  filed  a  BiU  on 
the  Equity  side  of  the  Supreme 
Court  at  C'rt/fM^/rt,against  the  Agent 
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of  the  foreign  Cralitor,  residout 
•n-itliin  the  jiuisdiction,  piiij-ing  that 
the  dividends  might  be  refunded, 
and  that  the  Defendants  might  be 
restrained  by  injunction  from  re- 
ceiving anj-fiu-ther  dividends,  until 
all  the  other  Creditors  were  put 
on  an  equal  footing  with  the  Credi- 
tor at  Jai;a  :  the  Defendant  demur- 
red, and  obtained  judgment  against 
the  Assignees.     Hold,  on  aiii)oal, 
by  the  Judicial  Committee,  that  the 
estate  in  Java,  not  passing  to  the 
Assignees  under  the  assignment,  did 
not  form  any  part  of  the  fund  that 
was  available  for  the  benefit  of  the 
general  Creditors,  and  that  the  cre- 
ditor was,  therefore,  not  boimd  to 
refund  the  dividends,  nor  ought  to 
be  prevented  from  receiving  any 
future  dividends,  provided  he  did 
not  receive  more  than  20.s.  in  the 
pound  upon  his  whole  debt. 
But  the  Bill  having,  stated  that  the 
Creditor  had  also  instituted  pro- 
ceedings against  certain  Debtors  of 
the  Insolvents  at  Bencoolen  ;  held, 
that  the  Assignees  were  entitled, 
under  the  prayer  for  general  relief, 
to  an  injunction  to  stay  the  receipt 
of  further  dividends,  imtil  the  pro- 
ceedings at  Bencoolen  were  aban- 
doned.    \_CoclccrellY.Bkkem']  353 


BENGAL  EEGULATIONS. 

See  "  CoNSTiiucTioN,"  4. 
"  Hereditaky  Office." 
"  Mahomedax  Law."  2. 
"  Partition." 


BOMBAY  CHAETER. 

See  "  CllAETEE,"   1. 

BOMBAY  EEGULATIONS. 
See  "  LixiiTATioN  of  Suits." 
"  EESTTMrnos^." 

'■   Sl-DDEK   DewA.\XY  AdaW- 
LUT,  JURISDICTION   OF." 

CHAETEES,  Madras  and  Bombay, 

(Construction  of.) 
1 .  The  Supreme  Court  of  Judicature 
at  Bomhay  has  no  power  to  admit 
persons  as  Attorneys  and  Solicitors 
to  practise  in  the  Courts  there,  ex- 
cept .such  as  are  qualified  in  the 
manner  pointed  out  by  the  Bomhay 
CharterandLettersPatentofl823. 
establishing  the  Court — viz.,  those 
who  have  been  admitted  Attorneys 
or  Solicitors  in  one  of  the  Courts  at 
Westminster,  or  were  practising  in 
the  Eecorder's  Coiu-t  at  Bombay, 
at  the  time  of  the  publication  of 
that  Charter.      [^Morgan  v.  Leeeli] 
428 
2.  Semhle. — The  word  "  determina- 
tion" in  the  Charter  of  Madras  and 
Bombay  is  equivalent  to  the  '  'decree 
or  decretal  order"  of  the  Bengal 
Cliarter.     [^Nathoobhoy  Ramdass  v. 
Mooljec  Madowdass]     -     -     -    169 

COMPEOMISE. 
A  solunamah  or  deed  of  agreement 
to  compromise  conflicting  claims 
entered  into  in  the  presence  of  wit- 
nesses, and  solemnly  acknowledged 
in  Coui-t,  by  parties  who  were  mu 
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tiially  ig^norant  of  llieir  respective 
legal  rights,  cannot  afterwards  be 
sot  aside  upon  plea  of  ignorance  of 
the  real  facts,  when  the  party  seek- 
ingto  avoid  tliedeedhadthe  means 
of  ascertaining  those  facts  within 
liis  reach. 

Gross  fraud  and  imposition  are  not 
to  be  imputed  upon  mere  suspicion, 
and  unless  the  charge  is  pi'oved,  a 
party  cannot  be  released  from  an 
agreement  entered  into  by  thcii- 
own  solomn  act. 

The  onus  of  showing  that  a  compro- 
mise has  been  fraudulentlj-  obtained 
by  intimidation  and  false  rej^resen- 
tation,  is  cast  upon  those  who  seek 
to  impeach  the  validity  of  their  own 
deed.  [liajunder  Ifurtiiii  liae  v. 
Bijai  Govind  Sing']      -     -     -  181 

CONSTRUCTION. 

1.  The  21st  Geo.  III.,  c.  70,  s.  2-1, pro- 
tecting rro\-incial  JIagistrates  in 
India  from  actions  for  any  wrong 
or  inj  lu-y  done  by  them  in  the  exer- 
cise of  their  Judicial  Offices,  does 
not  confer  unlimited  protection,but 
places  them  on  the  same  footing  as 
those  of  English  Courts  of  a  similar 
jurisdiction,  and  only  gives  them 
an  exemption  from  liability  when 
acting  bond  fide  in  cases  in  which 
they  have  mistakenly  acted  without 
jui-isdiction.       \_Calder  \.  Ualkct] 

2.  The  Statutes,  6th  Geo.  IV.,  c.  16, 
and  the  2ud  &  3rd  Will.  IV.,  c.  11 1, 
made  to  facilitate  the  proof  of 
Bankruptcy,  do  not  extend  to  India. 
IC/arLv.  JIullic/:]  -     -     -     -  263 


o.  Tlieteun". lll<i/nff/ia"  or  "AUamgha 
enam"  ina  Eoyal Grant,  does  not  of 
itself  convey  an  absolute  proprie- 
tary right  to  the  Grantee  ;  where, 
fi'om  the  genera?  tenor  of  thegrant, 
it  is  to  be  inferred,  that  a  Wuhf,  or 
endowment  to  religious  and  chari- 
table uses,  was  intended.  [Jeicun 
Doss  Sahoo  v.  Shah  luibeer-ood* 
deeii] 390 

4.  Reg.  X.  of  1800  does  not  apply  to 
undivided  zmninduries,  in  which  a 
custom  prevails  that  the  inheritance 
should  be  indivisible,  but  only  to 
Jangle  JIahaJs,  and  other  entire 
districts  where  local  customs  pre- 
vail ;  and  therefore  onl}'  partial!}-, 
and  to  that  extent,  repeals  Eeg. 
XI.  of  1793. 

By  Eeg.  IV.  of  1793,  it  13  provided, 
that  in  suits  regarding  succession, 
inheritances,  marriage,  and  caste, 
and  aU  religious  usages  and  institu- 
tions, Mahomedan  laws  with  re- 
sj)ect  to  Mahomedans,  and  Hindoo 
laws  with  respect  to  Hindoos,  are 
to  be  considered  as  the  general  rules 
by  which  Judges  are  to  form  their 
decision ;  accoriling  to  the  true  con- 
struction of  which  the  Mahomedan 
law  of  each  sect  ought  to  prevail 
as  to  the  litigants  of  that  sect,  and 
not  the  general  or  Soonee  Mahome- 
dan law.  [^Itajah  Deedar  Hosscin 
V.  Ranee  Zu.lmor-oon-Nissa']  -  441 
See  "  Chaeter." 

COUNTER-KiVlLVENAMAH 
(AGREEMENT). 


See  "  MoKfOAOE." 


VOL.  ir. 
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DEVISE. 

See  '•  niXBOo  Law,"  1,  3. 

DIVIDENDS  (Injunction  to  restrain 

receipt  of). 

Sec  "  Basketjptcy,"  2. 

ENDOWMENT. 

See  ""Wtjkf." 

ENA3I. 

See  "  "WxJKF." 

EQUITABLE  CHAEGE  ON  EK\L 
ESTATE. 

Legacy  of  12,000  star  pagodas  re- 
servedbyaTestatorfromliis  estate, 
and  devised  in  favoiu-  of  Ms  great 
gi-and-daugliter,  having  in  pm-su- 
ance  of  the  directions  contained  in 
the  "SViU,  been  put  in  strict  settle- 
ment by  the  Executors,  and  subse- 
quently secui-ed  by  a  mortgage  of 
the  real  estate  of  the  Testator  to 
the  trustee  of  the  settlement :  held 
to  be  an  equitable  charge  upon  the 
whole  of  the  real  estate  of  the  Tes- 
tator, and  there  being  no  e\-idence 
of  the  payment  off  of  such  charge, 
the  sale  of  a  portion  by  the  Sheriff 
of  Madras,  imder  a  -writ  of  execu- 
tion, declared  to  be  invalid.  [&Vf- 
vhcn  Laiar  v.  CoUu  Rayusa  Ckittij'] 
^  83 

EQIHTABLE  MOETGAGEE. 
A  petition  having  been  presented  to 
prevent  the  sale  of  a  house  and 
j.reuii.-;c.nvuaeratta.hmeutiusatis 
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faction  of  a  Decree,  on  the  ground 
that  the  o^mer  was  an  infant,  and 
unrepresented  in  Court ;  and  an 
order  made  thereon  for  the  produc- 
tion of  the  evidence  in  support  of 
those  facts ;  the  Petitioner  not  hav- 
ing produced  such  evidence,  and 
the  sale  being  about  to  take  place, 
fileda  plaint,claimingthe  premises 
in  question  on  his  own  accoimt,  as 
equitable  Mortgagee  :  but  having 
f  aQed  in  proving  either  the  transfer 
or  payment  of  the  alleged  mort- 
gage, the  Suddcr  Court  dismissed 
his  suit,  and  theu-  decree  was  af- 
fii-med,  biit  without  costs,  upon, 
appeal  to  His  Majesty  inCouncil- 
\_Pandoonimj  liullal  Fundit  v.  £alt 
rishen  Eurla-jce  Maltajun] 

FOEEIGN  CEEDITOE. 
See  "  BAXKurPT,"  2. 

EEAUD  {Onus  of  proving). 
See  "  CoxirKOMisE."        \ 

HEEEDITAEY  OFFICES. 

The  offices  oi  Mnjmoodar,  Parek,  and 

Mehta,  are  hereditary,  and  do  not 

cease  upon  a  grant  by  the  govern- 

1       ment  of  a  viUage  in  Jaghire  or  enam 

I       tenm-e.— In  order  to  entitle  the 

I       parties  in  possession  of  the  offices 

to  the  fees  incident  to  them,  it  is 

not  essential  that  the  duties  of  the 

offices  should  have  been  performed 

bv  the  parties  so  possessed,  if  they 

w"ere  prepared  to  discharge  them  if 

required.     In  a  suit,  however,  for 

tlie  rccox  erv  uf  tlie  foes.  surU claJan 


A 


is  limited  by  BomhiajHog.  V.  1 827, 
s.  4,  to  a  period  of  twelve  years. 
\_Bccma  Shmdrr  v.  Jumas-Jee  Shii- 
2)or-jce^     -------     2o 

See  "  jVdverse  Possessiox,"  2. 

HINDOO  LAW. 

3 .  By  the  Hindoo  law,  a  Zemindar, 
Laving'Tioissue,  iscapableof  alien- 
ating, by  Deed  or  AVill,  a  portion 
_  of  his  estate,  which,  in  default  of 
lineal  male  issue,  and  intestacy, 
would  vest  in  his  Wife  ;  without 
her  consent.  \^Jfulraz  Lciliania  v. 
Chahhamj  Vencata  Rama  Jaggana- 
dali  Rmv]       .-...-     54 

2.  By  the  Hindoo  law  in  force  in 
Mithecla  or  Tirhoot,  the  right  of 
succession  vests  in  the  descendants 
in  the  paternal  in  preference  to 
those  of  the  maternal  Uno ;  and 
such  law  continues  to  regidate  the 
succession  to  proj)erty  in  a  family 
who  have  migrated  from  that  dis- 
trict, but  have  retained  the  reli- 
gious observances  and  ceremonies 
of  Mitksela. 

A  suit  having  been  institutedto  reco- 
ver the  estate  of  a  Hindoo  Mithalcsc 
by  tho  maternal  fii-st  cousin  of  the 
last  male  in-oprietor,  who  claimed  to 
be  entitled  according  to  the  law  in 
force  in  Bengal,  held  by  the  Judi- 
cial Committee  aJfii-miug  the  judg- 
ment below),  that  according  to  all 
the  authorities,  the  Shasters  of  211- 
iheelii  were  to  govern  tho  succes- 
sion, and  that  by  them  the  party  in 
possession  being  descended  in  the 
sixth  degree  in  the  pateruul  Hue 


was  tobc  preferred  tothe  maternal 
line ;  notwithstanding  that  part 
of  the  property  was  locally  situate 
in  Bengal,  and  that  the  last  pro- 
prietor was  domiciled  there.  \_Ra- 
junder  Narain  Rae  ,  v.  Rutc/wputtg 

Dutt  Iha'\ 102 

0.  Accor-ling  to  tho  Hindoo  law,  a 
Widow,  iu  default  of  issue,  is  en- 
titled to  succeed  to  tho  whole  of 
her  deceased  Husband's  estate ;  but 
her  title  to  such  estate  is  only  as 
tenant  for  life,  and  she  has  no  power 
to  alienate  or  devise  any  portion  of 
her  Husband's  estate,  wliichonher 
death  devolves  to  his  legal  heirs. 
{^Kecrut  Sing  v.  Koolahul  Sing'] 
331 

INDIA. 

Tho  Statutes,  6th  Geo.  IV.,  c.  16,  and 
tho  2nd  &  3rd  TFiU.  IV.,  c.  114, 
made  to  facilitate  tho  proof  of  bank- 
ruptcy, do  not  extend  to  India. 
[Clurh  v.  MiiUiclc]  -  -  -  263 
See  "Coi^sTRUCTiON,"  1. 

INHEEITANCE. 
See  "  Hindoo  Law,"  2,  3. 
"  JLuioMED.iN  Law,"  2. 

INTEEEST. 
Interest  at  the  rate  of  one  ^;«/  cent, 
per  mensem,  to  be  calculated  at  tho 
end  of  each  year,  does  not  mean 
compound  interest,  so  as  to  admit 
of  interest  being  charged  upon  tho 
rests,  but  interest  calculated  per 
mensem,  but  payable  2>er  annum. 
[Rajunder  Nurain  Rae  v.  Bijai 
Cvvind  Sing'\ -ib'-i 
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JUDGE. 

ticc  '"TEEsrASS." 

JUDGJIENT    CEEDITOE. 

liec  "MOETGAGE,"  2. 

JUNGLE  MAILILS. 
Eeg.  X.  of  1800,  does  not  apply  to 
imdiTided  zemindarie^.  in  which  a 
custom  prevails,  that  the  iuliciitance 
•should  he  indivisible,  hut  ouly  to 
Jungle  MahaU,  and  other  Districts 
■where  local  customs  prevail ;  and 
therefore,  only  partially,  and  not 
to  that  extent,  repeals  Reg.  XI.  of 
1793.  [^Eajah  Beedur  JJosseinv. 
Maaee  Zuhoor-oon,  Nina]      -     441 

JUEISDICTION. 
See  "  Pbitt  Coxtscil." 

"  SnEUiFF  OF  Madras."  I 

"  StTDDER  DewA^\ST  AdAWI-UT." 

KAEAENAiLVH  (AGEEEMENT). 
See  "  Moetgage." 

LEX  LOCI   EEI  SIT.E. 
See  "  BAxminPTCY,"  2. 
"  Hdtdoo  Law,"  2. 

LIMITATION  OF  SUITS. 
An  endowment  for  charit.able  and  pub- 
lie  purposes  being  a  perpetual  en- 
dowment, it  is  by  Reg.  XIX.  of 
1810,  the  duty  of  the  Government 
to  preserve  its  application,  and  being 
excepted  by  sec.  2  of  Eeg.  II.  of 
180.5,  from  the  general  operation 
of  the  Regulation  of  Limitation,  no 
Exiit  for  it*  letovery  is  bailed  until 


at  least  the  Officer  entitled  to  uil 
minister  it  has  been  in  possession 
of  his  office  for  twelve  j-ears.  [Je- 
'ctcn  Doss  Sahoo  v.   Shah  Kabeer 

ood-deeti] 390 

See  "  Advebse  possession-,"  2. 

M^VDRAS  CHARTER. 

See  "  CnAiiTEii,"  2. 

MAGISTILiTES. 

See  "  CossTRtJCTiox." 

MAHOMEDAN  LAW. 
1 .  According  to  the  Mahomedan  law , 
it  is  not  necessary  in  order  to  con- 
stitute a  JFtd/,  or  endowment  to 
religious  and  charitable  uses,  that 
the  term  W^uif  be  used  in  the 
grant,  if,  from  the  general  nature 
of  the  grant,  such  teniu-e  can  be 
inferred.  [Jewim  Doss  Sahoo  v. 
Shah  Kubeer-ood-deen']    •     -    390 

2.  By  Eeg.  IV.  of  1793,  it  is  pro- 
vided, that  in  suits  regarding  suc- 
cession, Laheritanccs,  marriage,  and 
caste,  and  all  religious  usages  and 
institutions,  Mahomedan  laws  with 
respect  to  Mahomedans,  and  Hin- 
doo laws  with  respect  to  Hindoo.^, 
arc  to  be  considered  as  the  general 
rules  by  which  Judges  are  to  form 
their  decision :  according  to  the 
true  c-onstruction  of  wliich  the  Ma- 
homedan law  of  each  sect  ought  to 
pi-evaU  as  to  the  litigants  of  that 
sect,  and  not  the  general  or  Soonee 
Mahomedan  law. 

In  a  suit,  therefore,  by  a  party  in 
possession  of  one  moietj-  of  a  Ze- 
mindanj.  fcr  retOTcrvof  tlieotli<:r, 


# 


on  llic  gi-oimil  tliat  tlie  estate  was, 
according  to  tlxc  family  rule,  indi- 
visible, it  was  lield  Ly  the  Judicial 
Committee,  tliat  the  property  not 
being  a  Janrile  3Iahal,  within  the 
provisions  of  Ecg.  X.  of  1800,  the 
family  rnlo,  if  proved,  was  abro- 
gateJbyEog.  Xl.of  1793,and(the 
title-tleeds  set  up  in  the  pleadings 
not  being  satisfactorily  pi'ovcd)  that 
the  descent  must  be  govered  ac- 
cording to  Eeg.  IV.  of  1793,  by 
the'  laws  of  the  religious  sect  to 
wh  ich  the  liti  gant  parties  belonged. 
The  Judicial  Committee,  in  affirm- 
ing the  judgment  of  the  Court 
below,  held  ihc'emi>idtiri/  divisible 
among  the  co-heirs  of  the  deceased 
Zemindar,  according  to  the  laws  of 
the  Sheeah  or  Imamccan  sect  of  Ma- 
homedans  to  which  they  belonged, 
according  to  which  law,  property 
tlescends  to  the  Daughters  of  a  de- 
ceased Brotlier,  in  preference  to  the 
MU'viviug  ]5roth'^r.  [Urtjdh  Drfdar 
Ilosscin  V.  Itunee  Zahoor-oon  iV(4.«ff] 
4-11 

ISIESNE  TEOFITS. 

1 .  The  IVoviucial  Court  having  dis- 
missed a. suit  for  mesne  profits,  on 
tlie  allegation  that  the  evidence  on 
citlicr  side  was  unsatisfactory,  and 
that  the  Plaintiff  had  produced 
spurious  accounts  and  called  per- 
■jiu'ed  witniwsos,  the  Sadder  Court, 
on  appeal,  though  dissati.sfied  with 
tlie  cvidcnci',  reversed  the  decree, 
and  estimatedthe  amount  of  mesne 
profits  from  the  average  of  the  two 
precedingycar.s,asa8ccrtiiiiiediua 


former  suit.  Tlic  decree  of  the 
Sicdder  Com-t  affii'med  by  the  Judi- 
cial Committee,  but  without  costs. 
[<S'oor/«/j  lioiv  v.  Rajah  Eiwoganiy 

Sooriah^ 72 

2.  &;«Wc.— Theriaintifiislimitedto 
thesumlaidin  li's  jdaint  as  mesne 
profits,  though  by  the  evidence  a 
larger  smn  appears  due  to  him. 
\_Sooriah  How  v.  Cotaf/henj  lioO' 
chiak] lia 

MITIIEELA  or  TIEHOOT. 
See  "  IIiXDoo  Law,"  2. 

MOETGAGE. 
1 .  A  Muotah  beingadvertisedfor  sale 
by  order  of  the  Collector,  for  arrears 
due  to  the  Government,  the  pro- 
prietor applied  to  a  party  to  become 
seciu-ity  for  the  pa3anent  thereof  by 
certain  instalments ;  and  thereupon 
deposited  a  Stin  nnd  and  Ar::ee  in  the 
hands  of  a  third  party,  and  exe- 
cuted a  Kurarnamah  or  agreement, 
1  ly  which  the  transfer  of  the  Mootah 
to  the  guarantee  was  made  absolute, 
in  case  of  default  by  the  Proprietor, 
in  payment  of  the  instalments. 
The  party  becoming  security  at  the 
same  time  executed  a  counter  Ku- 
rarnamah, or  deed  of  defeazance, 
agreeing  to  give  iip  the  Mootah 
when  satisfied  outof  the  rents,  &c., 
the  jn-incipal  sum,  and  interest, 
which  ho  might  advance  on  account 
of  the  security.  Default  having 
been  made  in  paj-ment  of  the  first 
instalment  by  the  Proprietor,  tho 
guarantee  obtained  possession  of 
the  Sunnud  aud  Arzce;  and  upon  a 
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f>2r>  iM 

fm-tlior  default  bj'  tlie  Propiietor, 
procured  himself  to  be  registered  as 
Owner,  and  obtained  possession  of 
tliei!/bo/(7/<,  insistingnotwithstand- 
ing  tbe  counter  Juiraniamah,  tbat 
Ms  title  vas  absolute.'  On  a  suit 
broiigbtby  the  original  Proprietor 
for  possession  of  a  Jlootah  and 
pa3TQent  of tbe  surplus,  after  satis- 
fjdng  the  advances  made  on  ac- 
count of  the  arrears,  it  was  held  by 
the  Judicial  Committee,  affirming 
the  judgment  of  the  Sadder  Coiu't, 
that  the  transaction -was  in  the  na- 
ture of  a  mortgage,  and  that  the 
party  to  whom  the  Kararnamuh 
■was  executed  was  only  entitled  to 
retain  possession  of  the  Mootuh 
until  he  had  reimbursed  himself, 
ont  of  the  rents  and  profits,  the 
sums  advanced  by  him  on  account 
of  his  security  :  the  counter  JZarar- 
iianuth,  though  not  registered,  being 
a  viiliil  instrument,  and  operating  as 
a  deed  of  dofeazanco  to  the  title 
acquired  under  the  fii-st  agreement. 
[Sri  Rajah  Kakerlajmody  v.  Sri 
Rajah  Vutsavoj/]  -----     1 

2.  Mortgage  of  a  village  which  was 
partnershij)  property,  made  by  some 
of  the  partners  for  the  benefit  of 
the  Firm,  held  binding  on  a  mem- 
ber of  the  Firm,  though  not  exe- 
cuted by  him. 

In  pur.sance  of  a  stijndation  contained 
ihamortgage-deed,  that  the  Mort- 
gagees should  be  at  liberty  to  place 
a  Metah  (or  Clerk)  of  their  ownto 
receive  the  collections,  to  be  jjaid  a 
weetlj'  salary  by  the  Mortgagor, 
BUch  Officer  was  appointed,  who 


received  the  collections  for  the  £u-st 
few  yeai-s  and  paid  them  over  to  the 
Mortgagees,  but  afterwards  discon- 
tinu(!d  suchpajrmeuts,  and  handed 
over  the  amoimt  of  the  coUeclions 
to  the  Mortgagors.  An  attachment 
ha^dngissued  against  the  estate,  at 
the  suit  of  a  late  partner,  for  the 
amount  of  his  share  of  the  property 
upon  a  dissolution  of  the  jjartner- 
ship  held  by  the  Judicial  Com 
mittee  (overi-iiling  the  j  udgment  of 
the  Siiddcr  Court),  that  the  ap- 
j)ointment  of  a  Mehta  by  the  Mort 
gagees  was  a  possession  by  them 
only  so  long ashe continued  topay 
the  collections  over  to  the  account 
of  their  mortgage,  and  that  the 
subsequent  payment  by  him  of  the 
collections  to  the  Mortgagors  did 
not  create  a  forfeiture  by  the  Mort 
gagees;  the  effect  of  the  power  to 
appoint  a  Mehta  being  merelyequi- 
valent  to  the  Mortgagees'  right  to 
receive  the  rents  and  profitsif  they 
should  think  fit,  and  would  not 
operate  so  as  to  postpone  their 
securit}-  to  the  attachment  subso 
quentl}'  obtained,  unless  they  per- 
mitted the  payments  to  be  made  to 
the  ^Mortgagors  after  notice  of  such 
attachment.  [JuygeewundiiB  Keeka 
Shah  v.  Ramdas  Brijboohun-das] 
487 
PARTITION. 

1 .  A  sitit  having  been  instituted  by 
some  of  the  descendants  of  a  de- 
ceased Rajah  for  possession  of  hif 
property,  to  which  the  Defendant 
laid  claim,  uuderan  alleged  Ji'u-s 
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i  spi'l/uinamali,  or  deed  of  gift,  pro- 
clamation was  made,  b}^  order  of 
the  Provincial  Court,f  or  all  persons 
pretending  to  have  any  claim  tothc 
propcrtj-  in  question  to  come  in  and 
prosecute  the  same;  inpursnanco 
of  which,  the  present,  with  another 
suit  was  instituted.  The  Provin- 
cial Coui't,  being  of  opinion  that 
the  Wiissceyutnamah  was  not  au- 
thentic, passed  a  decree,  declaring 
for  the  right  of  succession  and  in- 
heritance to  bo  among  the  several 
claimants,  and,  pursuant  to  Regu- 
lation III.,  1793,  s.  13,  specified 
the  shares  to  which  they  were  re- 
spectively entitled.  An  appeal  was 
interposed  to  tho  iiuddcr  Court,  by 
one  of  tho  co-sharers,on  the  ground 
that  the  property  was  a  iZfy,andin- 
divisible,  and  ought  to  have  been 
decreed  to  him,  as  neai-est  in  de- 
scent from  the  Rajah,  but  no  fresh 
e%'idence,  respecting  the  natui-e  of 
the  propertj-,  or  the  claim  of  the 
entirety,  as  permitted  by  the  prac- 
tice of  the  Sudder  Coui-t,  was 
produced.  The  decree  of  the 
Provincial  Court  was  affirmed  by 
the  Shudder  Com-t,  and,  on  appeal 
to  Her  Majesty  ]  in  Council,  the 
Judicial  Committee  upheld  the 
decision  of  both  Com-ts  below, 
being  of  opinion  that  all  parties 
knew  and  acted  on  tho  knowledge 
that  the  suits  were  not  only  to  de- 
cldcuponthe  claimimderthe  Wus- 
seeijutnamah,  but  to  determine  also 
what  parties  were  entitled  to  the 
property,  the  subject  .of  the  suit; 
and   dismissed  the   appeal   with 
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costs.  \_GI(irdhavce  Sinf/v.  KuoJahul 
fing] 344 

2.  The  family  usage  tliat  a.  zemindari/ 
has  never  been  separated,  but  de- 
volved entire  on  everj-  succession, 
though  proved  to  have  existed  as 
the  custom  for  many  generations, 
will  not  exemiitthczejii i/idtir!/  from 
tho  operation  of  Peg.  XI.  of  1793, 
which  providcsincase  of  intestacy, 
for  the  division  of  landed  cstato 
among  tho  heirs  of  tho  deceased, 
according  to  the  Mahomedan  or 
Ilindoo  law. 

Eeg.  X.  of  1800  docs  not  apply  to 
undivided  zmnindaries,  in  which  a 
custom  prevails,  that  the  inheritance 
should  be  indivisible,  but  only  to 
Jungle  Mahah,  and  other  entire  dis- 
tricts, where  local  customs  prevail ; 
and  therefore  only  partiaUy,  and 
to  that  extent,  repeals  Eeg.  XI.  of 
1793.  [Rojah  Bccdar  ITosseinv. 
Jidiice  Zuhoor-oon-JVissti^-     -     441 

PAPvTNEESHIP. 

Mortgage  of  a  village  which  ivas 
partnership  property,  made  hy  some 
of  the  jiartuers  for  the  benefit  of 
the  Fu-m,  held  binding  on  a  mem- 
ber of  the  Firm,  though  not  exe- 
cuted by  him.  [Juggccwun-daii- 
Kecka  Shah  v.  Jiamdag  BrijbooJ;un- 
dail 487 

PECUNLiEY  BEQUEST. 
^ce   "Equitable  charge   on  real 

EST.VTE." 

PLEjVDING. 

1.  T'udiT  the  prayer  for  general  ve- 
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liof.  specific  relief  maj"  be  granted 
of  a  different  description  fi'om  the 
specific  relief  ]irayed  for  by  the  Bill ; 
pro\-ided  tlie  Bill  contains  cliarges, 
j)iittiiig  material  facts  in  i.-~sue,  whicli 
will  contain  such  relief.  \_C'(jc]:erell 

V.  I)icl;e))s'] 353 

2.  Tlie  Plaintiff  is  limited  to  the  sum 
laid  in  his  plaint  as  mesne  profits, 
though  by  the  eridence  a  larger 
sum  appears  due  to  him.  [^Sooriuh 
Roic  \.  Cotaghtry    Booclwili]    113 

See  "  BA^^vItL■^Tc■Y,"  1. 

POSSESSION  BY  :moetgagee. 

See  "  MoitTGAGE,"  2. 

PRACTICE. 

1.  Semllc.^-'Yhe  right  to  a  party  to 
institute  a  suit  as  heir  of  the  origi- 
nal grantee  not  having  been  dis- 
puted in  the  Coui-ts  below,  cannot 
be  questioned  before  the  Judicial 
Coniiuittee.  [ITiUs,  Collector  of 
Kaira  v.  Jlod^e  Peston-jee  Khoor- 
■sed-jee'\      -------37 

2.  Semble. — A  "Will  established  in  a 
former  suit  cannot  be  impeached  in 
a  subsequent  suit  Tirought  by  the 
same  party.  [^Jlaliaz  Laclimia  v. 
Chalchany  Vencata  Rama  Jaggana- 
dha  Row'] 54 

3 .  Leave  given  to  restore  an  appeal 
dismissed  for  want  of  prosecu- 
tion, the  Appellant's  Agent,  though 
instructed  to  prevent  the  dismissal 
of  the  ajipeal,  not  having  received 
the  transcript  until  after  the  expi- 
ration of  a  year  and  a  day  from  the 
t  ime  of  t  he  allowance  of  the  a  ppeal, 


and  theEespoudent  Jiaving  in  c-on* 
sec|uence  thereof  obtainedan  order 
of  dismissal,  \_ree  Muttij  BUsno- 
soondenj  Bahec  v.  Rajah  Burroda- 
catmt  Rog'] 127 

4.  ^Tiere  bj'  the  custom  in  India  the 
EesponJent  (being  a  Hindoo  v.oman 
of  rank)  could  not  be  pei-sonally 
served  with  an  Order  of  Eevivor, 
the  Judicial  Committee  nllowe'l  ser- 
^■ice  tobesubstitutedon  hur  Bewan 
or  chief  servant.  [  Clark  v.  Mal- 
licJc]      ......  263,  2GS 

5.  In  reviewing  jiroceeilings  of  the 
Native  Courts  in  India  where  the 
Hindoo  or  Mahomedan  law  is  the 
rule,  and  the  form  of  jileading 
wholly  different  from  that  in  use  in 
Coiu-ts  where  the  law  of  England 
prevails,  the  Judicial  Committee 
will  look  to  the  essential  justice  of 
the  case,  without  considering  whe- 
ther matters  of  form  have  been 
Btrictlj'  attended  to.  [  Ghirdharee 
Sing  V.  Koolahul  Sing]     -     -     344/, 

6.  "\^"^lere  a  matter  haa  been  referred 
by  Ilor  Majesty  to  the  Judicial  Com- 
mittee which  is  not  strictly  an  ap- 
pealable grievance,  their  Lordshiiis 
may,  under  the  reservations  con- 
tained in  the  3rd  &  4th  Wm.  IV., 
c.  41 ,  advise  Her  Majesty-  to  g^rant 
the  Petitioner  leave  to  appeal. 
[J/u/v7rt«  V.  Beech]      .     -     -      428 

7.  Where  an  ap^ieal  had  been  dis- 
missed for  want  of  prosecution,  no 
step  haviug  been  taken  in  it  for  ten 
years, the  apj)eal  was,upon  petition 
to  ihs  King  in  Council,  restored, 
the  Appellant  paying  the  costs  of 
dismissal  and  restoration ;  it  ap- 
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pealing  that  the  Appellant  was  ig- 
norant of  the  proceedings  necessary 
to  be  token  iu  this  Country,  and  had, 
though  after  a  lapse  of  some  years, 
instructed  a  commercial  House  in 
Calcutta  to  prosecute  the  appeal, 
but  whoso  agent  in  England,  he- 
coming  insolvent,  no  proceedings 
were  taken  to  bring  the  case  to  a 
hearing.  [Jiy'uh  Deedar  Ifossein 
V.  Ranee  Zuhoor-oon  Nusa\     441 

PRAYEK. 

See  "  Pleading,"  1. 

PRIVY  COITJCIIi  (Jurisdiction  of). 

By  the  Common  Law  this  Court  pos- 
sesses the  same  power  as  the  Courts 
of  Record  and  Statute  have  of  rec- 
tifj-ing  mistakes  which  have  crept 
iu  by  misprision  or  otherwise,  iu 
embod3'ing its  judgments.  \Rajun- 
der  Naraiti  Rae  v.  Bijai  Goi'ind 
Sing] 181 

REVIYOE. 

See  "  Practice,"  4. 

RE-HEARING. 

Where  an  Order  had  been  made  ex 
parte,  upon  the  apjicarance  of  the 
Respondents  alone,  for  the  dismis- 
sal of  an  appeal  and  aifirmance  of 
the  judgment  of  tho  Coiu't  below, 
which  purported  to  bo  upon  tho 
hearing  of  tho  cause,  tho  Judicial 
Couunittco  hold  that  such  Order 
must  be  held  simply  asa  dismissal ; 
and  it  appciiring  that  the  Appellants 
were  infants,  under  the  protcctiou 


of  tho  Courts  of  Wards  in  India,  and 
that  the  Agent  appointed  bj'  tho 
Court  to  act  as  their  Guardian  ad 
litem,  in  the  matter  of  the  appeal, 
had  absconded,  and  abandoned  tho 
cause,  their  Lordships  rescinded 
the  Order  of  dismissal,  and  restored 
the  appeal  on  tho  terms  of  the 
Appellants  paying  the  costs  and 
giving  access  to  the  transcript  of 
the  proceedings  in  the  Coiu-t  below, 
in  their  hands,  and  undertaking 
to  lodge  cases  within  five  months. 
\_RaJHnder  Narain  Rao  v.  Bijai  Go- 
vind  Sing'] 181 

RELIGIOUS  CEREMONIES. 

See  "  Hindoo  Law,"  2. 

RELIGIOUS  ESTABLISH- 
MENTS. 

See  "  WuKF." 

RESUMPTION. 
A  village  having  been  gi'anted  in 
Enam  by  the  Peislnva  of  the  Deccan, 
was  after  the  death  of  the  gi'autee 
seized  by  the  Mamlutdar  or  farmer 
of  the  revenues,  for  an  alleged  debt 
due  to  him,  and  retained  until 
the  treaty  of  Poona  iu  1818,  when 
it  came  into  the  possession  of  tho 
British  Government.  On  a  suit 
instituted  by  the  representatives  of 
the  original  Grantee,  for  possesion 
of  tho  village,  and  payment  of  tho 
arrears  of  revenue  so  sequestered, 
it  was  held  by  the  Judicial  Com- 
mittee (affinning  the  decree  of  the 
Provincialand  Si<JderCom-U),  that 


Vol.  ii. 


# 


530 


IXDEX. 


the  original  resumption  was  a 
■vn-ongrful  act  of  an  individual,  and 
not  an  act  of  tho  State;  tke  British 
Government  were,  therefore,  or- 
dered to  restore  the  villag-e,  but, 
pursuant  to  Eeg.  V.  of  1827,  sec. 
3,  with  only  six  j'ears'  arrears  of 
revenue.  \_Milh,  Collector  of  Kaira, 
v.  Modee  Peston-jce  Khooned-jce] 
37 

BESTS. 

f>ee  "Interest." 

SECTS. 

(Soonees  and  Sheeahs.) 

See  "  iUAHOMED.ix  Law,"  2. 

SECURITY. 

Sec  "  SrRETT." 

SEE"V1CE  OF  OEDEE  OF  EE- 
"\TLYOE. 

See  "  Practice,"  4. 

SHEKVHS. 
See  "  M-uioiiEDAN  L.\.w,"  2. 

SHEEIFF  OF  MADEAS  (jm-isdic- 
tion  of). 

Qiim-e. — "Wlicther  the  Sheriff  gf  Ma- 
dras can  under  a  feri  facias  issued 
put  of  the  Supreme  Court,  directing 
him  to  seize  and  put  up  for  sale 
"goodsand  chattels  within  the  jui-is- 
diction  of  the  Supreme  Court,"  seize 
and  sell  lands  and  chattels  in  the 
Mofussil.  l_Sfephcn  Lazar  v.  Colla 
Magava  Chitty'\ 83 

SOLUNAMAH. 

S^  "  GOMPEOJUSE." 


SUCCESSION. 

See  "  HlN-Doo  Law." 
"  JIahomedax  Law." 
"  Pahtitiox." 

SUDDER  DEWAKNY  AI>A"WLUT. 
(Jiu-isdictiou  of). 

The  Sudder  Bewannif  Adawlui  of 
Bombay  have  no  jurisdiction  to  en- 
tertain an  appeal  from  a  derisic^m 
of  the  Collector  or  Commissioner 
appointed  to  adjust  the  claims  of 
Jugh  iredars,  which  is  final,  if  deliver- 
ed before  the  promulgation  of  Eeg. 
XXIX.  of  1827.  {Eshcunt  Row 
Thorat  v.  Killola  and  Joteela 
Thorut 107 

SUPEEME  COUEToF  BOMBAY. 
Sie  "  Ciiaetee." 

SLTJETY. 

gecimty  of  five  individuals  tendered 
by  a  Plaintiff  on  appeal  from  the 
ZillahComt  having  been  reported 
by  the  AVziV insufficient,  the  secu- 
rity-bond of  an  additional  surety 
was  offered,  and  being  reported 
sufficient,  was  accepted  by  the 
Zillah  Com-t.  An  appeal  having 
been  lodged  against  the  sufficiency 
of  this  new  seciu'ity,  and  the  Pro- 
vincial Court  havingprououncedit 
insufficient,  it  was  refen-ed  back  to 
the  Zillak  Coiu-t,  with  dii-cctions, 
that  unless  sufficient  security  was 
given  possession  of  the  property  in 
dispute  shall  be  delivered  to  the 
Collector.  The  ZilM  Court,  ujwa 
further  inyestigation,  being  satisy*' 


# 
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fied  Ti-ith  the  sufFifienry  of  tlie  ad- 
ditional surety,  a  seciu-itj' -bond  ■was 
<'xeeuted  in  tluit  Coiu-t  by  tbe  Ap- 
pellant, the  additional  surety,alonc, 
tlie  other  five  sureties  having  failed 
to  perfect  their  seciu-ities.  On  ap- 
plication after  the  decision  in  the 
cause,  and  pending  au  appeal  to 
the  King  in  Council  by  the  Appel- 
lant, to  be  discharged  from  the 
liability  of  his  suretyship,  on  the 
grounds  that  therejection  of  his  se- 
ourity  by  tho  Provincial  Court  for  in- 
sufficienc}-,  thouceforth  rendered  his 
eeciu-ity  null  and  void,  and  that  the 
acceptance  of  his  security  alone  by 
the  ZiUah  Com't,  Tvithout  the  other 
five  sureties,  was  without  his  know- 
ledge and  consent, — it  was  held  by 
the  Privy  Co\mcil  (affirming  the 
judgment  of  the  Court  below),  that 
the  sccm'ity-bond  being  on  record, 
was  not  voided  by  the  rejection  by 
the  Provincial  Court  on  its  supposed 
insufRciency ;  the  ZiUah  Court  hav- 
ing revived  the  .same  by  their  ac- 
ceptance of  the  Appellant  as  surety, 
and  ho  having  taken  no  steps  to 
discharge  his  liability,  by  having 
tlie  secm-ity-bond  taken  off  the  file. 
[  Gopul  Inder  JVarain  Roy  v.  Jinjar- 
nuth  Oitrff] 311 

TENANT  FOR  LIFE. 
See  "  IJrxDoo  Law,"  3. 

TRESPASS. 

Trespass  will  not  lie  against  a  Judge 
for  acting  judiiially,  but  Avithout 
jurifc'lii'tiou,  uules.?  he  knew,  or 


had  the  means  of  knowing,  of  the 
defect  of  jurisdiction,  and  it  lies 
iipon  the  riaintifl',  in  every  such 
case,  to  prove  that  fact.  \_Calder 
v.  Ualkcf] 293 

USAGE. 

Ser  "  IIixDoo  Law,"  2. 
"  JIahomedax  Law."  2. 
"  Partitiois',"  2. 

WIDOW   (HINDOO). 
Sec  "Hindoo  Law,"  3. 

WITNESSES,  REFUSAL  TO 
EXAMINE. 

In  a  suit  for  possessicm  of  zcmindarij 
and  other  estates  claimed  as  son 
and  heir  of  the  AQCotiseH  Zemindar, 
the  Defenilants  denied  the  title  of 
the  Plaintiff,  alleging,  that  he  was 
aspurious  and  supposititious  (thild, 
and  tendered  fifty-eight  ■witnesses 
to  prove  that  fa'.^t :  the  ZiUah  Court 
having  taken  the  depositions  of 
thirty  of  these  witnesses,  refused 
to  permit  the  remaining  twenty- 
eight  to  be  examined,  on  the 
gi'ound,  that  being  to  prove  tho 
facts  deposed  to  by  those  already 
examined,  it  was  unnecessary  to 
take  their  depositions,  and,  idti- 
niatoly,  decided  in  favour  of  the 
Plaintiff:  the  Defendants  appealed 
to  the  Sadder  Court,  whicli  refused 
to  examine  the  witnesses  rejected 
by  the  ZiUah,  and  affinned  the 
Decree  of  that  Court.  On  apperd 
to  Her  Majesty  in  Council,  the 
Judicial  Committee   remitted  the 


0 


<ase  batk  lo  tlie  SitrJiIff  Court, 
being  of  opinion,  that  the  refusal 
by  that  Coiu-t  to  admit  the  exami- 
nation of  the  witnesses  tondez-ed 
was  irregular,  and  that  no  decision 
could  be  come  to  upon  the  merits 
under  such  circumstances.  [■/««- 
wunt  Sintf-jee  v.  Jet  Sing-jec\    424 

WUKF. 

The  term  AUamgha  or  AUanujha- 
enam,  iu  a  royal  gi-aut,  doesuot,  of 
itself,  convey  an  absolute  propno- 
tary  right  to  the  grantee,  where, 
from  the  general  tenor  of  the 
grant,  it  is  to  be  inferred,  that  a 
Wukf,  or  endowment  to  religious 
and  charitable  uses,  was  intended, 
and  property  so  endowed  cannot 
be  alienated  by  the  giautee  or  his 
representatives. 

According  to  the  Mahomedan  law,  it 
is  not  necessary,  in  order  to  con- 
stitute a  Jfiii/,  or  endowment  to 
religious  and  charitable  uses,  that 
the  term  Wu/rf  be  used  in  the 
grant ;  if,  from  the  general  uatiu-e 
of  the  gi-aut,  such  tenure  can  be 
inferred. 


An  ond(3wmcnt  for  cliaritable  and 
public  purposes  being  a  perpetual 
endowment,  it  is  the  duty  of  the 
Government  to  preserve  its  appli- 
cation. [^JewuH  Boss  Sulioo  X. 
Shah  Kuleer-ood-deoi]       -     -  390 

WUSSEEYUTNAilAH. 

Where  a  part}-  claimed  jjosseission  of 
a  Uiij,  by  virtue  of  a  Wusseeyut- 
nniiiiih  or  deed  operating  as  a 
Will),  from  the  Widow  of  a  dc- 
ccaseA Zet/iintlar,  whodied  witl«  iit 
issue,  letxving  collateral  heir-s/Tho 
..Judicial  C'ommitte  refused  lo'  de- 
cide on  the  validity  of  tlie  instru- 
ment devising  the  JidJ,  being  of 
opinion  that  the  lianee  (tho  widow) 
was  incompetent  bj'  law  to  executu 
euchauinstrunient  tothe  prejudice 
of  her  deceased  Hu.sband's  heirs, 
and  therefore  affii-med  the  decree 
of  the  Coiu-t  below,  with  costs. 
[^Keenit  Sing  v.  Kovhhul  Sing^ 
331 

Sec  '•  rAHTITIOX,"    1. 

ZEMINDAE. 

Hec  ''Adverse  rossEssio>,"  3, 
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